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21 vols., 1838—1862 

.. Dunning’s Repoits, King’s Bench, 1 vol,, 1753— 
1754 

.. Durio’s Decisions, Court of Session (Scotland), fol., 
1 vol., 1621—1642 

.. Dyer’s Reports, King’s Bench, 3 vols., 1513—1581 


E. & B. .. 
E. & E. 


E. B. & E. 

Eag. & Y. 

East 

East, P. C. 

Ecc. & Ad. 

Eden 

Edgar 

Edw. 

Elchies . 

Eng. Tr. Cos. . 
Eq. Cas. Abr. . 

v 

Eq. Rep. 

Esp. 

Exch. 

Ex. D. .. 


Ellis and Blackburn’s Reports, Queen’s Bench, 
8 vols., 1852—1858 

Ellis and Ellis’s Reports, Queen’s Benoh, 3 vols., 
1858—1801 

Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench, 

1 vol., 1858—1860 

Eagle and Younge’s Tithe Cases, 4 vols., 1223—1825 
East’s Repoits, King’s Bench, 16 voIb., 1800—1812 
East’s Pleas of the Crown 

Spinks’ Ecclesiastical and Admiralty Reports, 2 vols., 
1853—1855 

Eden’s Reports, Chancery, 2 vols., 1757—1766 
Edgar’s Decisions, Court of Session (Scotland), fol., 
1724—1725 

Edwards’ Reports, Admiralty, 1 vol., 1808—1812 
Elchies’ Decisions, Court of Session (Scotland), 

2 vole., 1733—1754 

Rbscoe’s English Prizo Cases, 2 vols., 1715—1858 
Abridgment of Cases in Equity, fol., 2 vols., 1667— 
1744 

Equity Reports, 3 vols., 1853—1855 
Espmasse’s Reports, Nisi Prius, 6 vols., 1793—1810 
Exchequer Reports (Welsby, Hurlstone, and Gor¬ 
don), 11 vols., 1847—1856 

Law Repoits, Exchequer Division, 5 vols., 1875— 
1880 


F. & P. 

P. (Ct. of Bess.) 

Coll, (with date) .. 


Poster and Pinlason’s Reports, Nisi Prius, 4 vols. 
1856—1867 

Eraser, Court of Session Cases (Scotland), 5th series, 
1898—1906 

Faculty of Advocates, Collection of Decisions, Court 
of Session (Scotland), fol., 1st and 2 nd series, 
21 vols., 1752—1825 





Abbreviations. 


Fao. Coll. (w. a.) 
date) 

FfllOb^ * • # * 

Falo. & Fit*. 

Ferg. 

Fitz-G. .. 

Fitz. Nat. Brov. 
FI. & K. 

Fonbl. .. 

For. 

Forb. 

Fort. De Laud. 
Fortes. Hop. 

Fost. 

Fount. 

Fox & S. Ir. 

Fox & S. Beg. .. 

Freem. (on.) 
Freem. (K. u ) .. 


Gal. & Dav. 
Gale 

Gib. Cod. 
Giff. 

Gilb. 

Gilb. O. P. 
Gilb. (oh.) 
Grim. & F. 


GJ. & J. .. 
Glunv. 

Glanv. El. Cas. 
Glascock.. 
Godb. 

Gouldsb... 

Gow 

Gwill. 


H. & 0. .. 
H. & N. .. 


1 " 

(with Faculty of Advocates, Collection of Deeisions, Court 
of Session (Scotland), New Sene*. 16 vols., 1826— 
1841 

.. Falconer's Decisions, Court of Session (Scotland), 
2 vols., fol., 1744—1751 

.. Falconer and Fitzherbert’a Eleotion Oases, 1 voL, 1835 
—1838 

.. Ferguson’s Consistorial Decisions (Scotland)? 1 vol„, 
1811—1817 

... Fitz-Gibbons’ Reports, Ring’s Bench, fol., 1 vol., 
1728—1731 

.. Fitzherbert’s Nature Brevium 

.. Flanagan and Kelly’s Reports, Rolls Court (Ireland), 
1 vol., 1840—1842 

.. Fonblanque’s Reports, Bankruptcy, 2 parts, 1849— 
1852 

.. Forrest’s Reports, Exchequer, 1 vol., 1800—1801 

.. Forbes’ Decisions, Court of Session (Scotland), fol., 
I vol., 1705—1713 

.. Fortescue, De Laudibus Legum An glim 

.. Fortescue’s Reports, fol., 1 vol., 1692—1736 

.. Foster’s Crown Cases, 1 vol., 1743—1760 

.. Fountain ball’s Decisions, Court of Session (Scotland), 
fol., 2 vols., 1678—1712 

.. M. 0. Fox and T. B. 0. Smith’s Reports, King’s 
Bench (Ireland), 2 vols., 1822—1825 

.. J. S. Fox and C. L. Smith’s Registration Cases, 
1 vol., 1886—1895 

.. Froeman’s Reports, Chancery, 1 vol., 1660—1700 

.. Freeman’s Reports, King’s Bench and Common 
Pleas, 1 vol., 1670—1704 


. Gale and Davison’s Reports, Queen’s Benoh, 3 vols., 
1841—1843 

. Gale’s Reports, Exchequer, 2 vols., 1835—1836 
. Gibson’s Codex Juris Ecclosiastici Anglicani 
. Gifford’s Reports, Chancery, 6 vols., 1857—1865 
. Gilbert’s Cases in Law and Equity, 1 vol., 1713— 
1714 

. Gilbert’s History and Practice of the Court of 
Common Pleas 

. Gilbert’s Reports, Chancery and Exchequer, fol., 
1 vol., 1706—1726 

. Gilmour and Falconer’s Decisions, Court of Session 
(Scotland), 2 parts. Parti. (Gilmour) 1661—1666, 
Part II. (Falconer) 1681—1686 
. Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 
1819—1828 

. Glanville, De Legibus et Consnetudinibus Regni 
Angli® 

Glanville’s Eleotion Cases, 1 vol., 1623—1624 
. Glascock’s Reports (Ireland), 1 vol., 1831—1832 
. Godbolt’s Reports, King’s Bench, Common Pleas, 
and Exchequer, 1 vol,, 1574—1637 , 

. Gouldsborough’s Reports, Queen’s Bench and King’s 
Bench, 1 vol., 1586—1601 
. Gow’s Reports, Nisi Prius, 1 vol., 1818—1820 
. Gwillim’s Tithe Oases, 4 vols., 1224—1824 


. Hurlstone and Ooltman’s Reports, Exchequer, 4 vols... 
1862—1866 

. Hurlstone and Norman’s Reports, Exchequer, 7 vols..’ 
1856—1862 * 







Abbreviations. 


sac 


H. & Tw. .. .. Hall and Twelle’ Reports, Chancery, 2 vole., l848-*» 

1850 

H. & W. .. .. Htirlstone and Walnjsley’s Reports, Exchequer, 

' 1 vol., 1840—1841 

EL. L. Cos. .. .. Clark's Reports, House of Lords, 11 vols., 1847—1866 

Hag. Adm.Haggard’s Reports, Admiralty, 3 vola., 1822—1838 . 

Hag. Con. .. .. Haggard’s Consistorial Reports, 2 vola., 1789—1821 

Hag. Eoc. .. .. Haggard’s Eoolesiastieal Reports, 4 vols., 1827—1833 

JlaileB .. .. .. Haues’s Decisions, Court of Session (Scotland), 

* 2 vols., 1766—1791 

Hale, 0. L. .. .. Hale’s Common Law 

Hale, P. 0. .. .. Hale’s Pleas of the Crown, 2 vols. 

Har. & Ruth. .. .. Harrison and Rutherfurd’s Reports, Common Pleas, 

1 vol., 1866—1866 

Har. & W. .. .. Harrison and Wollaston’s Reports, King’s Bench 

and Bail Court, 2 vole., 1836—1836 

Haro. .. .. .. Harcarse’s Decisions, Court of Session (Sootland), 

foi., 1 vol., 1681—1691 

Hard.Hardres* Reports, Exchequer, fed., 1 vol., 1066—1669 

Hare .. .. Hare’s Reports, Chancery, 11 vole., 1841—1863 

Hawk. P. 0. .. .. Hawkins’s Pleas of the Crown, 2 vols. 

Hayes .. .. Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830— 

1832 

Hayes £ Jo. .. .. Hayes and Jones’s Reports, Exchequer (Ireland), 

1 vol., 1832—1834 

Hem. & M. .. .. Hemming and Miller's Reports, Chancery, 2 vols., 

1862—1866 

Het. .. .. .. Hetley’s Reports, Common Pleas, fol., 1 vol., 1627— 

1631 

Hob. .. Hobart’s Reports, Common Pleas, fol., 1 vol., 1613 

—1625 

Hodg. .. .. .. Hodges' Reports, Common Pleas, 3 vols., 1636— 

1837 

Hog. ., .. .. Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816 

—1834 

Holt (adm.) .. .. W. Jlolt’s Rule of the Road Cases, Admiralty, 1 vol., 

1863—‘1867 

Holt (eq.) .. .. W. Holt’s Equity Reports, 1 vol., 1845 

Holt (k. b.) .. .. Sir John Holt’s Reports, King’s Bench, fol., 1 vol., 

1688—1710 

Holt (w. p.) .. F. Holt’s Reports, Nisi Prius, 1 vol., 1816—1817 

Home, Ct. of Sees. .. Home’s Decisions, Court of Session (Sootland), 

fol., 1 vol., 1735—1744 

Hop. & Colt. ,. .. Hopwood and Coltman’s Registration Oases, 2 vols., 

1868—1878 

Hop. & Ph.Hopwood mid Philbriok’s Registration Oases, 1 vol., 

1n 63—>lt£fe7 

Horn & H. .. .. Hern and Hurlstone’s Reports, Exchequer, 2 vols., 

1838—1839 

Hov. Suppl. .. .. Hovenden’s Supplement to Vesey Jun.’s Reports, 

Chancery, 2 vols., 1763—1817 

Hud. & B. .. ’ *.. Hudson and Brooke's Reports, King’s Bench and 

Exchequer (Ireland), 2 vola, 1827—1831 
Hume .. .. .. Hume’s Decisions, Court of Session (Scotland), 

• 1 vol., 1781—1822 

Hut. .. .. .. Hutton's Reports, Common Pleas, fol., 1 vol., 1617— 

' 1638 

Hy. B1.. Henry Blackstone’s Reports, Common Pleas, 2 vols., 

1788^—1796 

I. 0, L. R .. .. Irish Common Law Reports, 17 vols., 1849—1666 

L Oh, R. .. .. Irish Chancery Reports, 17 vols., 1860—1067 

-I. Eq* R. ., .. Irish Equity Reports, 13 .vols,, 1838—1661 

I. L. H, . .. .. Irish Law Reports, 13 vole., 1838—1861 









ABBEEVIATIORB 
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l iia r* n *« 

L R. (preceded by date) 


I. R. (J. Li. 

• * 

I. R. Eq. 

• • 

Ir/Ciro. Gas. 

o • 

Ir. Jifr. 

• • 

It. L. Reo. 1 st ser. 

• • 

Ir. L. Reo. (w. s.) 

V 

■ ft 

Irv. 

• ft 

J. Bridg. 

« • 

J. P. 

• e 

J. Shaw, Just. .. 

• s 

Jao. 


Jac. & W. 

• • 

Jebb, 0. O. 

■ • 

Jebb & B. 

• » 

Jebb & S. 

• • 

Jenk. ., 

• i 

Jo. & Car. 

• • 

Jo. & Lat. 

• • 

Jo. Ex. Ir. 

• ■ 

John. 

• • 

John. <fc H. 

• • 

Jur. 

» • 

Jur. (n. s.) 

• • 

Just. Inst. 

« • 

K & G. 

• • 

K. & J. .. 

• • 

K. B. (preceded by date) 

Karnes, Diet. Deo. 

• » 

Karnes, Rem. Deo. 

« e 

Karnes, SeL Deo. 

* • 

« • • e 

Keb. 

• • 

Keen 


Keib .. 

O 0 

Kel. .. ,, 

■ ft 

Keb W. .. , . 

« * 

Ksny* a« • • 

• * 


Irish Lew Tunes, 1807—(current) 

Irish Reports, since 1893 («.y. [18943 1 L B.) 

Irish Reports, Common Law, 11 vole., 1868—1877 
Irish Reports, Equity, 11 vols., 1860—1877 . 

Irish Circuit Oases* 1 voL, 1841—1843 
Irish Jurist, 18 vole., 1849—1866 
Law Recorder (Ireland) 1 st series, 4 vole., 1827— 
1831 * 

Law Recorder (Ireland) New Series, 6 vole., 1833— 
1838 

Irvine’s Justiciary Reports (Scotland), 6 vole., 1852 — 
1867 

Sir John Bridgman’s Reports, Common Pleas, fol., 
1 vol>, 1613—1*21 

Justice of the Peace, 1887—(current) 

J. Shaw's Justiciary Reports (Scotland), I vol., 1848 
—1852 

Jacob’s Reports, Chancery, 1 vol., IN 21 ls‘23 

Jacob and Walker’s Reports, Chancery, 2 vols., 1819 
—1821 

Jebb's Crown Cases Reserved (Ireland), 1 vol., 1822 
—1840 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 

1 vol., 1841—1842 

Jebb and Symes’ Reports, Queen’s Bench (Ireland), 

2 vols., 1838—1841 

Jenkins’ Reports, 1 vol,, 1220—1623 
Jones and Carey's Reports, Exchequer (Ireland) 
1 vol., 1838- 1839 

Jones and La Touche’s Reports, Chancei y (Ireland), 

3 vols., 1844—1846 

T. Jones’ Reports, Exohequer (Ireland), 2 vols., 1834 
—1838 

Johnson’s Roports, Chanoery, 1 rob, 1858—1860 
Johnson and ilemming’s Reports, Chancery, 2 vols., 
1860—1862 

Jurist Reports, 18 vols., 1837—1854 

JuiiBt Reports, New Series, 12 vols., 1855—1867 

Justinian's Institutes 

Beane and Grant’s Registration Cases, 1 vol., 1851— 
1862 

Kay and Johnson’s Reports, Chancery, 4 vols., 
1853—1858 

Law Reports, King’s Bench Division, sinoe 1900 
(e.g., [1001] 2 K. B.) 

Karnes, Dictionary of Deoisions, Court of Session 
(Scotland), fob, 2 vols., 1540—1741 
Karnes, Remarkable Deoisions, Court of Session 
(Scotland), 2 vols., 1716—1762 
Karnes, Select Decisions, Court of Session (Sootland), 
1 vol., 1762—1768 

Kay's Reports, Chancery, 1 vol., 1863—1854 , 

Keble’s Reports, fob, 3 vols., 1661—1677 
Keen’s Reports, Rolls Court, 2 vols., 1834k-1838 
Keilwey’s Reports, King's Bench, fol., 1 vob, 1327— 
1678 

Sir John Kelyng’s Reports, Crown Oases, fob, 1 vob, 
1682—1707 

W. Kelynge’s Reports, fol., 1 vob, Chanoery, 1730— 
1732; Eng’s Bench, fob, 1731—1734 
Kenyon's Notes Of Oases, King's Bench, 2 vols* 
1768—1759 














Abbreviations. 
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Keny. (or.) .. .. Chancery Cases in Yol. II. ol Kenyon’s Notes of 

Oases, 1753—-1754 

Kilkerran .. .. Killcemm’s Decisions, Court of Session (Seotland), 

fol., 1 vol., 1738—1752 

KWpp .. .. .. Knapp’s Deports, Privy Council, 8 vols., 1829—1638 

Kn. & Omb.Knapp and Ombler's Eleotion Oases, 1 vol.> 1834— 

1835 

L. A. .. .. Lord Advocate 

L. & G. temp. Plunk. .. Lloyd and Goold’s Deports temp. Plunkett, Chancery 

(Ireland), 1 vol., 1834—1839 

L. & O. temp. Sugd. .. Lloyd and Goold’s Deports temp. Sugden, Chancery 

(Ireland), 1 vol., 1835 

L. & Welsh. .. .. Lloyd and Welsby’s Commercial and Mercantile 

Cases, 1 vol., 1829—1830 

L. G. D..Local Government Deports, 1902—(current) 

L. J. .. .. Law Journal, 1866—(current) 

L. J. (ask.) .. .. Law Journal, Admiralty, 1865—1875 

L. J. (BOY.) .. .. Law Toumal, Bankruptcy, 1832—1880 

L. J. (oh.) .. .. Law Journal, Chancery, 1822—(current) 

L. J. (o. P.) .. .. Law Journal, Common Pleas, 1822—1875 

L. J. (scon.) .. .. Law Journal, Ecclesiastical Cases, 1866—1875 

L. J. (ex.) .. .. Low Journal, Exchequer, 1830—1875 

L. J. (ex. eq.) .. .. Law Journal, Exchequer in Equity, 1835—1841 

L. J. (a. n. or q. b.) .. Law Journal, King’s Bench or Queen’s Bench, 

1822—(current) 

L. J. (nr. o.) .. .. Law Journal, Magistrates’ Cases, 1826—1896 

L. J. N. O. .. .. Law Journal, Notes of Cases, 1866—1892 (from 1893, 

see Law Journal) 

L. J. (o. a.) .. .. Law Journal, Old Series, 10 vols., 1823—1831 

L. J. (p.) . .. .. Law Journal, Probate, Divorce and Admiralty, 1875 

—(current) 

L. J. (p. & M.) .. .. Law Journal, Probate and Matrimonial Cases, 1858— 

1839, 1866—1875 

L. J. (p. 0 .) .. Law Journal, Pi ivy Council, 1865—(curient) 

L. J. (p. m. & a.) .. Law Journal, Probate, Matrimonial and Admiralty, 

1860—1865 

L. M. & P. .. .. Lowndes, Maxwell, and Pollock’s Deports, Bail 

Couit and Piactice, 2 vols., 1850—1851 
L. R. .. .. .. Law Deports 

L. D. A. & E. .. .. Law Deports, Admiralty and Ecclesiastical Cases, 

4 vols, 1865—1875 

L. R. C. C. E. .. .. Law Deports, Crown Cases Deserved, 2 vols., 1865— 

1875 

L. D. O. P. .. .. Law Deports, Common Pleas, 10 vols., 1866—1876 

L. R. Eq. .. .. Law Deports, Equity Oases, 20 vols., 1863—1875 

L. D. Exoh. .. .. Law Deports, Exchequer, 10 vols., 1865—1875 

L. R. H. L. .. .. Law Reports, English and Iiish Appeals and Peerage 

Claims, House of Lords, 7 vols., 1866—1875 
L. R. Ind. App. .. Law Deports, Indian Appeals, Privy Council, 1873— 

(current) 

L. R. Ind. App. Supp. Law Reports, Indian Appeals, Privy Council, 
Yol. Supplementary Volume, 1872—1873 

L. R. Ir. . .. .. Law Reports (Ireland), Chancery and Common Law, 

* 32 vols., 1877—1893 

L..R. P. 0. .. .. Law Reports, Privy Council, 6 vols., 1865—1875 

L. R. P. & D .. .. Law Reports, Probate and Divorce, 3 vols., 1865— 

1876 

L. R. Q. B. .. .. Law Reports, Queen’s Bench, 10 vols., 1865—1875 

L. R. Sc. & Div. .. Law Reports, Scotch and Divoroe Appeals, House 

of Lords, 2 vols., 1866—1875 

l i. T. .. .. .. Law Times Deports, 1859 — (current) 

lj. T. Jo. .. .. Law Times Newspaper, 1848—(current) 

L. T. (o. s.) .. .. Law Times Deports, Old Series, 84 vols., 1848—1860 





ABBRIVIATI0N8 


rain 


Lftno .. «• 

Lat, • * • • 

Laws. Reg. Oas. 
Ld. Raym. 

Leach ,.. 

Iiee 

Lee temp. Hard. 
Le. & 0*. .. 

Leon. .. .. 

li6V. a . . • 

Lew. O.O. 

Ley 

Lib. Asa. .. 

Lilly 

blita ■ . a . 

Lo St 

Long. & T. 

LucL E. 0. 
Lumley, P. L. O. 
Lush. 

Lut. 

Lut. Reg. Oaa. .. 
Lynd. .. .. 


Lane’s Reports, Exchequer, fol., 1 vol., 1605—1611 
Latch’s Reports. King’s Bench, fol., 1 vol., 1625—1628 
Lawson’s Registration Oases, 1885 —(current) 

Lord Raymond’s Reports, Ring’s Bench and Oorhmon 
Pleas, 3 vols.,1694—1732 » 

Leadh’s Grown Oases, 2 vols., 1730—1814 
Sir G. Lee's Ecclesiftetioal Judgments, 2 vols., 1752— 
1758 

T. Lee’s Oases temp. Hardwicke, Ring's Bench, 1 vol., 
1733—1738 • 

Leigh and Oave’s Grown Oases Reserved, 1 vol., 1861 
—1865 

Leonard’s Reports, Ring’s Bench, Common Pleas 
and Exchequer, fol., 4 parts, 1552—1615 
Levins's Reports, King's JBenoh and Common Pleas, 
fol., 3 vols., 1660—1696 

Lewin’s Crown Cases on the Northern Circuit, 
2 vols., 1822—1838 

Ley’s Reports, King’s Bench, fol., 1 vol., 1608—1829 
Liber Assisarum, Tear Books, 1—51 Etlw. III. 

Lilly’s Reports and Pleadings of Cases in Assize, fol., 
1 vol. 

Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 
—1631 

Loflt’s Reports, Ring's Bench, fol., 1 vol., 1772—1774 
Longfield and Townsend’B Reports, Exchequer (Ire¬ 
land), 1 vol., 1841—1842 
Luderc Election Oases, 3 vols., 1784—1787 
Lumley’s Poor Law Cases, 2 vols., 1834—1842 
Lushington’s Reports, Admiralty, 1 vol., 1850—1862 
Sir E. Lutwyche’s Entries and Reports, Ctamraon 
Pleas, 2 vols., 1682—1704 

A. J. Lutwyche’s Registration Coses, 2 vols., 1843— 
1853 

Lyndwood, Provincials, fol., 1 vol. 


SI. AS... .. 

M. A W. 

Mao. & G. 

Mao. & H. 

M’Ole. .. 

M'Cle. A To. 

M&cfarlane 

Maol. A Rob. 

Maoph. (Ct. of Sess.) 

Macq. 

Macr. 

Madd. 

Madd. AG. 

Madox 

Madox, Exoh. ., 
Man. AG. ., 


.. Maule and Selwyn’s Reports, Ring’s Bench, 6 vols., 
1813—1817 

.. Meeson and Welsby’s Reports, Exchequer, 16 vols., 
1836—1847 

.. Macnaghten and Gordon’s Reports, Chancery, 3 vols., 
1849—1852 

.. Maorae and Hertslet's Insolvency Cases, 1 vol., 
1847—1852 

.. M‘01eland’s Reports, Exchequer, 1 vol., 1824 

.. M'Clelond and Younge’s Reports, Exchequer, 1 voL, 
1824—1825 

.. Macfarlane's Jury Trials, Court of Session (Scotland), 
3 parts, 1838—1839 

.. Maclean and Robinson’s Scotch Appeals (House of 
Lords), 1 vol., 1839 

., Macpherson, Court of Session (Scotland), 3rd series, 
11 vols., 1862—1873 

.. Macqueen’s Scotch Appeals, House of Lords, 4 vols., 
1849—1865 

.. Macrory’s Patent Oases, 2 parts, 1847—1856 

.. Maddock’s Reports, Chancery, 6 vols., 1815—1821 

.. Maddock and Geldart’s Reports, Chancery, 1 vol., 
1819—1822 (Vol. VI. of Madd.) 

.. Madox’s Formulate Anglioanum 

Madox's History and Antiquities of the Exchequer, 
2 vols. 

.. Manning and Granger’s Reports, Common Pleas, 
7 vols., 1840—1845 
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ABBREVIATIONS, 


Bias* & By. (k. b.) 
Man. & By. (m. o.) 

A 

Mans. 

M e t . lit OL • • 

March ‘ .. 

* 

Maxr. 

Marsh. .. 

Mayn. 

Mer. 

Milw. 

Mod. Bep. 

Mol. 

Mont. 

Mont. & A. 

Mont. & B. 

Mont. & Ch. 

Mont. D. & De G. 

Mont. & M. 

Moo. P. 0. 0. 

Moo. P. 0. O. (w. s.) 

Moo. Ind. App. .. 

Moo. & P. 

Moo. & S. 

Mood. & M. 

Mood. & B. 

Mood. 0.0. 

Moore (K. b.) 

Moore (o. F.) 

Mor. Diet. 

Morr. 

Mos. .. 

Mtrrp. AM. 

Murr. 

My. & Or. 

My.- 


.. Manning and Byland's Beporta, King's Bench, 
6 Tola., 1827—1830 * 

.« Manning and Byland’s Magistrates* Oases, 3 vols., 
1827—1830 

Man son’s Bankruptcy and Company Oases, 1893— 
(current) 

.. Maritime Lav Beporta (Orockford), 8 vols., 1860— 
1871 

March’s Beporta, King’s Bench and Common Pleas, 
1 voL, 1039—1642 

.. Marriott’s Decisions, Admiralty, 1 vol., 1770—1779 
. Marshall’s Beporta, Common Pleas, 2 vols., 1813— 
1810 

.. Maynard’s Beporta, Exchequer Memoranda of Edv. 
I. and Year Books of Edv. II., Year Books, Part I., 
1273—1326 

.. Megone’s Companies Aots Cases, 2 vols., 1889—1891 
.. Merivale’s Beports, Chancery, 3 vols., 1815—1817 
.. Mil ward’s Ecclesiastical Beports (Ireland), 1 vol., 1819 
—1843 

.. Modern Beports, 12 vols., 1669—1765 
,. Molloy’s Beports, Chancery (Ireland), 8 vols., 1808— 
1831 

Montagu’s Beports, Bankruptcy, 1 vol., 1829—1832 
.. Montagu and Ayrton’s Beports, Bankruptcy, 3 vols., 
1832—1838 

Montagu and Bligh’s Beports, Bankruptcy, 1 vol., 
1832—1833 

Montagu and Ghitty’s Beports, Bankruptcy, 1 vol., 
1838—1840 

.. Montagu, Deacon, and De Gex’s Beports, Bank¬ 
ruptcy, 3 vols., 1840—1844 

.. Montagu and Maoarthur’s Beports, Bankruptcy, 
1 vol., 1826—1830 

.. Moore’s Privy Council Cases, 15 vols., 1836—1863 

Moore’s Privy Council Cases, New Series, 9 vols., 
1862—1873 

., Moore’s Indian Appeal Cases, Privy Council, 14 vols., 
1836—1872 

Moore and Payne’s Beports, Common Pleas, 6 vols., 
1827—1831 

.. Moore and Scott’s Beporta, Common Pleas, 4 vols., 
1831—1834 

Moody and Malkin's Beports, Nisi Prius, 1 vol., 1826 
—1830 

., Moody and Robinson’s Beports, Nisi Prius, 2 vol»„ 
1830—1^44 

Moody’s Crown Cases Beserved, 2 vols., 1824—1844 

Sir' F. Moore's Beports, Bing’s Bench, fol., 1 vol., 
1485—1620 

.. J. B. Moore’s Beports, Common Pleas, 12 vols., 1817 
* —1827 

.. Morison's Dictionary of Decisions, Court of Session 
(Scotland), 43 vols., 1532—1808 

Morrell’s Reports, Bankruptcy, 10 vols., 1884—1693 
.. Moseley’s Beports, Chancery, foL, 1 vol., 1726—1730 
.. Murphy and Hurlatone’s Beports, Exchequer, 1 vol., 
1837 

.. Murray’s Beports, Jury Court (Scotland), 6 vols., 
1816—1830 

.. Myine and Craig’s Beports, Ohanoery, 6 vols* 1836 
—1841 









A&jtttHVXAflOVS. 


Xft*» 


* * 

Nev. ft M. (k. b.) 

Not. ft M. (m. a) 

Nov. ft P. (K. B.) 

Nov. ft P. (m. a) 

New Mag. Oas... 

New Pract. Oas. 

Now Hep. 

Now Seas. Cos. . 

Nolan 

Notes of Cases .. 
Noy 


.. Nelson** Reports, Chancery, 1 vol., 1625—1692 

.. Nevile and Manning's Beports, King's Bench, 6 vole., 
1832—1836 

.. Nevile and Manning’s Magistrates’ Oases, 3 fols., 
1832—1836 • 

.. Nevile and Ferry's Beports, King’s Banoh, 3 vole., 
1836—1838 

.. Nevile and Perry’s Magistrates’ Cases, i voL# 1886— 
1837 

.. New Magistrates’ Oases (Bittleaton, Wise and 
Parnell), 2 vols., 1844—1848 

.. New Practice Cases (Bittleaton and Wise), 3 vols., 
1844—1848 

.. New Beports, 6 vols., 1882—1865 

.. New Sessions Magistrates’ Cases (Oarrow, Hamer- 
ton, Allen, etc.), 4 vols., 1844—1851 

.. Nolan’s Magistrates’ Oases, 1 vol., 1791—1793 

., Notes of Oases in the Ecclesiastical and Mail time 
Courts, 7 vols., 1841—1850 

.. Noy’s Beports, King’s Bench, fol., 1 voL, 1558—1649 


O. Bridg. 
O’M. ft H. 
Owen 


.. Sir Orlando Bridgman’s Beports, Common Pleas, 
1 vol., 1660—1666 

.. O’Malley and llardoastle’s Election Cases, 1869— 
(current) 

.. Owen’s Beports, King’s Bench and Common Pleas, 
fol, 1 vol., 1557—1614 


P. (preceded by date) .. 


P. D. 


• m 

P. Wins... 


• » 

Palm. 

• * 

• * 

Park. 

• • 

■ • 

Pat. App. 

• • 

• • 

Pater. App. 

• • 

• • 

Peake 

• • 

■ m 

Peake, Add. Cas. 

m * 

Peak. 

Per. ft Dav. 

■ • 

• • 

• • 

■ • 

Per. & Kn. 

• * 

■ • 

Ph. 

* ■ 

• • 

Phil EL Cos. 

• ■ 

• • 

Phillim. 

• • 

• • 

Phillim. Eocl. 

Jud. 

• * 

Pig. ft R. 

• » 

• « 

Pito. 

• • 

• • 

Flowd. .. 
Folk 

• • 

• • 

• • 

• ■ 


Foph. 


Law Beports, Probate, Divoroe, and Admiralty Divi¬ 
sion, since 1890 (e.y., [1891] P.) 

Law Beports, Piobate, Divorce, and Admiralty Divi¬ 
sion, 15 vols., 1875—1890 

Feere Williams' Bepoits, Chancery and King’s 
Bench, 3 vols., 1695—1735 
Palmer's Beports, King’s Bench, fol., 1 vol., 1619— 
1629 

Parker’s Beports, Exchequer, fol., 1 vol., 1743— 
1766 

Patou’s Scotch Appeals, House of Lords, 6 vols., 
1726—1822 

Paterson’s Scotch Appeals, House of Lords, 2 vole., 
1851—1873 

Peake’s Beports, Nisi Prius, 1 vol., 1790—1794 
Peake’s Additional Oases, Nisi Prius, 1 vol., 1795— 
1812 

Peokwell’s Election Cases, 2 vols., 1803—1804 
Perry and Davison's Beports, Queen’s Bench, 4 vols., 
1838—1841 

Perry and Knapp’s Election Cases, 1 vol., 1833 
Phillips’ Beports, Ghanoery, 2 vols., 1641—1849 
Philipps’ Election Cases, 1 vol., 1780 
J. Phillimore’s Ecclesiastical Beports, 3 vols., 1754— 
1821 

Sir B. Phillimore's Ecdeaia s tioal Judgments, 1 vol., 
1867—1875 

Plgott and BodweU’s Eegistration Oases,A vol., 1843 
—1846 

Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488— 
1624 

Plowden’s Beports, fol.. 2 vols., 1550—1579 
Pollexfen’k Beports, King's Benoh, fob, 1 vol* 1676 
—1682 

Fo^rtuua's Beports, King’s Bench, fol,, 1 vol., 1091—* 








Abbreviations. 


xxxvi 

t 

Pow. E. & D. .. 


Preo. Oh. 

Price 

Q B. 

Q. B. (preceded by date) 

b. / y ». * .. .. 


Power, Rod well, and Dew's Election Oases, 2 vols., 
184ft—1886 

Precedents in Chancery, fob, 1 vol., 1689—1722 
Price’s Reports, Exchequer, 13 vols., 1814—1824 

Queen’s Bench Reports (Adolphus and Ellis, New 
Sories), 18 vols., 1841—1852 
Law Reports, Queen’s Bench Division, 1891—1901 
(e.g., [1891] 1 Q. B.) 

Law Reports, Queen’s Bench Division, 20 vols. 
1876—1890 


B, (Gt. of Sess.).. 

R. P. 0. 

R. R. 
t TL 8.0. 

Rost, 
llaj n. 

Real Pi op. Oas. . 
Rep. Ch. . 

Rick. & M. 

Rick. & S. 

Ridg. temp. II. 

Ridg. L. & S. 

Ridg. Pari. Rop. 

Rob. Reel. 

Rob. L. & W. 

Robert. Aj>p. 

Robin. App. 

Roll. Abr. 

Roll. Rep. 

Rom. 

Rose 

Ross, L. O. 

Rowe 

Rul. Cas. 

Russ. 

Russ. & M. • 

Russ. & Ry. ., 

Ry. & Can. Cos. 

Ry. & Can. Tr. Cas. 
Ry. & M. 


.. The Reports, 18 vols., 1803—1895 
.. Rettie, Court of Session Cases (Scotland), 4th series, 
25 vols., 1873—1898 

Reports of Patent Oases, 1884—(current) 

Revised Repoits 

Rules of the Supreme Court 

Rostell’s Entries 

Raj'iiei’s Tithe Oases, 3 vols., 1575—1782 
.. Real Property Cases, 2 vols., 1843—1S47 
.. Reports m Chancery, fol., 3 vols., 1615—1710 
.. Rickaids and Michael’s Locus Standi Reports, 1 vol., 
1885—1889 

.. Rickards and Saunders’ Locus Standi Repoits, 1 vol., 
1890—1894 

.. Ridgeway’s Reports, temp. Haidwicke, 1 vol., King’s 
Bench, 1733—1786; Ohanceiy, 1744—1746. 

.. Ridgeway, Lapp, and Schoales’ Reports (Ireland), 
1 vol., 1793—1795 

., Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 
1784—1796 

.. Robertson’s Ecclesiastical Repoits, 2 vols., 1844—1853 
Roberts, Leeming, and Wallis’ New County Court 
Cases, 1 vol., 1849—1851 

.. Robertson’s Scotch Appeals, House of Lords, 1 vol., 
1709—.1727 

.. Robinson’s Scotch Appeals, House of Lords, 2 vols., 
1840—1841 

. Itolle’s Abridgment of the Common Law, fol., 2 vols. 
.. Rolle’sRopoxts, King’s Bench, fob, 2 vols., 1614—1625 
.. Romilly’s Notes of Cases in Equity, 1 part, 1772— 
1787 

.. Rose’s Repoits, Bankiuptcy, 2 vols., 1810—1816 
.. Ross’s Leading Cases in Commeicial Law (England 
and Scotland); .3 vols. 

.. Rowe’s Repoits (England and Ireland), 1 vol., 1798— 
1823 

.. Campbell’s Ruling Cases, 25 vols. 

.. Russell’s Reports, Chancery, 6 vols., 1824—1829 
.. Russell and Mylne’s Reports, Ohanceiy, 2 vols., 1829 
—1833 

.. Russoll and Rj'on’s Crown Cases Reserved, 1 vol., 
1800—1823 

.. Railway and Canal Coses, 7 vols., 1835—1864 
.. Railway and Canal Traffic Cases, 1855—(current) 

.. Ryan and Moody’s Reports, Nisi Prius, 1 vol., 1823 
—1826 * 


8 . 0 . .. 
S» O. (preceded by date) 



Same Case 

Court of Session Cases (Scotland), since 1906 (e.a., 
(1008] S. O.) 

Solicitor-General 

SalkeH’s Reports, King’s Bench, 3 vols., 1689—1712 



ABBREVIATIONS, 


xxsvif 


Sau. & So, 

Sound. 

Saxmd. & A. 

Saund. & B. 

Saund. AC. 

Saund. & M. 

Sar. 

Say. .. 

So. Jur. .. 

So. L. R. . • 

Soh. & Lef. 

Sc. Ii. Si.. *. 

Scott 

Scott (w. B.) 

Sea. & Sin. 

SeJ. Caa. Ch. 

Sees. Cas. (ic. u) 

Sh. & Macl. 

Sh. (Ct. of Sess.) 

Sh. Dig. .. 

Sh. Just. 

Sh. Sc. App. 

Sh. Teind.Ot. .. 

Shep. Touch. 
Show. 

•Show. Pari. Cas. 
Sid. 

Sim. 

Sim. (n. s.) 

Sim. & St. 

Skin. 

Sm. & Bat. 

Sm. & G... 

Smith, KB. 

Smith, L. 0. 
Smith, Beg. Cas. 
Smyths .. 


.. Sauase and Scully's Reports, Bolls Court (Ireland), 

1 vol., 1837—1840 

.. Saunders's Reports, King's Bench, 2 vols., 1666—1672 
.. Saunders and Austin’s Locus Standi Reports, 2 vols., 
1893—1904 

. Saunders and Bidder’s Locus Standi Reports, I960— 
(current) 

,. Saunders and Cole’s Reports, Bail Court, 2 vols., 1646 
—1848 • 

.. Saunders and Maciae’s County Courts and InBolvencv 
CaseB (County Courts Cases and Appeals, *Vols. II. 
and III.), 2 vols., 1852—1858 
.. Savile’s Reports, Common Pleas, fol., 1 vol., 1580— 
1591 

.. Sayers Reports, King’s Bench, fol., 1 vol., 1751— 
1766 

.. Scottish Jurist, 46 vols., 1829—1873 
.. Scottish Law Reporter, 1865—(cunent) 

.. Schoales and Lefroy’s Reports, Chancery (Irelaud), 

2 vols., 1802—1806 
.. Scots Revised Reports 

.. Scott’s Reports, Common Pleas, 8 vols., 1834—1840 
.. Scott’s New Reports, Common Pleas, 8 vols., 1840—• 
1845 

.. Searlo and Smith’s Repoits, Piobate aifd Divorce, 

1 vol., 1859—1860 

.. Select Cases in Chancery, fol., 1 vol., 1685—1698 
(Ft. III. of Cas. in Ch.) 

.. Sessions Settlement Casos, King's Bench, 2 vols., 
1710—1747 

.. Shaw and Maclean’s Scotch Appeals, Ilouse of Lords, 

3 voIb., 1836—1838 

.. Shaw, Court of Session Cases (Scotland), 1st series, 
16 vols., 1821—1838 

.. P. Shaw's Digest of Decisions (Scotland), ed. by Bell 
and Lomond, 3 vols, 1726—1868 
.. P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 
1819—1831 

.. P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 
1821—1824 

.. P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 
1821—1831 

.. Sheppard’s Touchstone of Common Assurances 
.. Shower’s Reports, King’s Bench, 2 vols., 1678—1695 
.. Shower’s CaseB in Parlrament, fol., 1 vol., 1694—1699 
.. Sider fin’s Reports, King’s Bench, Common Pleas, 
and Exchequer, foL, 2 vols., 1657—1670 
.. Simons' Reports, Chancery, 17 vols., 1826—1862 
.. Simons’ Reports, Chanoery, New Series, 2 vols., 
1850—1862 

.. Simons and Stuart’s Reports, Chancery, 2 vols., 1822 
—1826 

.. Skinner’s Repoits, King’s Bench, fol., 1 vol., 1681— 
1697 

. Smith and Batty’s Reports, King's Benoh (Ireland), 

1 vol., 1824—1825 

.. Smalo and Gifford's Reports, Chancery 3 vols., 1852 
—1868 

.. J. P. Smith’s Reports^ King's Benoh, 3 vols., 1803— 
1806 

.. Smith’s Leading Cases, a 2 vols. » 

.. 0. L. Smith’s Registration Cases, 1896—(current) 

.. Smythe’s Reports, Common Pleas (Ireland), 1 rbL, 
1839—1840 
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Abbreviations. 


Sol. Jo..Solicitors’ Journal, 1856—(current) 

Spicks .. .. .. Spistka’ Prize Court Coses, 2 parts, 1854—1856 

Stair Rep. .. Stair's Decisions, Court of Session (Scotland), fob, 

2 vole., 1661—1681 

Stark. .. .. .. Starkie's Deports, Nisi Prius, 3 vols., 1814—1823 

State Tr... .. .. State Trials, 34 vols., 1163—1820 

State Tr. (n. s.) . .. State Trials, New Series, 8 vols., 1820—1858 

Stra. .. .. Strange's Reports, 2 vols., 1716—1747 

Stu. M. & P. .. .. Stuart, Milne, and Peddie’s Reports (Scotland), 

, 2 vols., 1851—1853 

Sty. .. .. .. Style's Reports, King's Renob, fol., 1 vol., 1646— 

1655 

Sw. .. .. .. Swabey’s Reports, Admiralty, 1 vol., 1855 —1859 

Sw. & Tr. .. .. Swabev and Tristram's Reports, Probate and Divoroe, 

4 vols., 1858—1865 

Swan. .. .. .. Swanston's Reports, Chancery, 3 vols., 1818—1821 

Swin. . .. .. Swinton’s Justiciary Repoits (Scotland), 2 vols., 1835 

—1841 

Syme .. .. .. Syme's Justiciary Reports (Scotland), 1 vol., 1826— 

182i. 

A 

T. & M. .. .. .. Temple and Mew’s Criminal Appeal Cases, 1 vol., 

1848—1851 

T. Jo. .. .. .. Sir T. Jones's Reports, King's Benoh and Common 

Pleas, fol., 1 vol., 1669—1684 

T. L. R. .. .. .. The Times Law Reports, 1184—fcurcont) 

T. Rnym. .. .. Sir T. Raymond's Reports, King's Bench, fol., 1 vol., 

1660—1683 

Taml. .. .. .. Tamlyn’s Reports, Rolls Court, 1 vol., 1829—1830 

Taunt. .. .. .. Taunton's Reports, Common Pleas, 8 vols., 1807— 

1819 

TaxCas... .. .. Tax Oases, 1875—(current) 

Term Rep. .. .. Term Reports (Durnford and Bast), fol., 8 vols., 1785 

— 1800 

Toth. .. . .. Tothill’s Transactions in Chancery, 1 vol., 1559—1646 

Trist. .. .. .. Tristram’s Consistory Judgments, 1 vol., 1873—1892 

Tudor, L. 0. Merc. Law Tudor’s Leading Oases on Meicantile and Maritime 

Law 

Tudor, L. 0. Real Prop... Tudor’s Leading CaseB on Real Property 

Turn. & R. .. .. Turner and liussoll’s Repoits, Chancery, 1 vol., 1822 

—1825 

Tyr. . .. .. Tyrwhitt’s Reports, Exchequer, 5 vols., 1830—1885, 

Tyr. dfc Gr. .. .. Tyrwhitt and Granger’s Reports, Exchequer, 1 vol., 

1835—1836 

Yaugh. .. .. .. Vaughan’s Report*, Common Pleas, fol., 1 vol, 1666 

—1673 

Yent. .. .. .. Ventria’Deports (Vol. I., King's Bench; VoL II., 

Otfmmon Fleas), fol., 2 vols., 1668—1691 
Vern. .. .. .. Vernon’s Reports, Chancery, 2 vols., 1680—1719 

Vara. A Bor. , .. Vernon.and 8oriven’s Reports, King's Bench (Ire¬ 

land), 1 voL 1780—1788 

Yes. .. .. .. Yesey Jun.’s Reports, Chancery, 19 vols., 1789—1817 

Yes. & B. .. .. Yesey and Beames’s Reports, Chancery, 3 vols., 1812 

—1814 

Yes. Sen. .. .. VeseySen.'s Reports, 2 vols., 1747—1756 

Vin-Abr. .. .. Vinens Abridgment of'Daw and Equity, fol., 22 vols. 

Yin. Supp. .. .. Supplement to Viner's Abridgment of Law and 

Equity, 6 vols. 

W. Jo..Sir W. Jones's Reports, Bong’s Benoh and Common 

c Pleas, fol,, I vo£. 1020—*1640 

W. N. (preceded by date) Law ftOjjorU^Weekly Notes, I860—(ourreat («.?., 







Abbreviations. 


M* 


W. R. .. *» .. Weekly Reporter, 54 vols., 1852—1006 

Wallis.Wallis's Reports, Ohanoery (Ireland), 1 vol., 1766— 

1791 

Web. Pat. Cas. .. .. Webster’s Patent Gases, 2 vols., 1602—1855 ' 

Welsh, Reg. Oas. Welsh's Registry Oases (Ireland), 1 vol., 1632—1840 

Went. Off, Ex. .. .. Wentworth’s Office and Duty of Executors 

West T .West’s Reports, House of Lords, 1 vol., 1639—1841 

West temp. Hard. .. West’s Reports temp. Hsrdwioke, Ohanoery, 1 vol., . 

1736—1740 

West. Tithe Oas. < .. Western’s London Tithe Oases, 1 vol., 1592-«-1822 

White '.. White’s Justiciary Reports (Sootland), 3 vols., 1886 

—1893 

White & Tud. L. O. .. White and Tudor’s Leading Oases in Equity, 2 vols. 
Wight. .. . .. Wightwick’s Reports, Exchequer, 1 vol., 1810—1811 

Will. Woll. & Dav. .. Willmore, Wollaston, and Davison’s Reports, Queen’s 

Bench and Bail Oourt, 1 vol., 1837 

Will. Woll. & H. .. Willmore, Wollaston, and Hodges’ Reports, Queen’s 

Bench and Bail Oourt, 2 vols., 1838—1839 
Willes .. .. .. Willea’ Reports, Common Pleas, 1 vol., 1737—1738 

Wilm. ., .. .. Wilmot’s Motes of Opinions and Judgments, 1 vol., 

1757—1770 

Wils. .. .. .. G. Wilson’s Reports, King’s Bench and Common 

Pleas, fol., 3 vols., 1742—1774 

Wils. & 9. .. .. Wilson and Shaw’s Scotch Appeals, House of Lords, 

7 vols., 1825—1835 

Wils. (oh.) .. .. J. Wilson’s Reports, Chancery, 2 vols., 1818—1819 

Wils. (ex.) .. .. J. Wilson’s Reports, Exchequer in Equity, 1 p&Tt, 

1817 

Win.Winch’s Reports, Oommon Pleas, foL, 1 voL, 1621— 

1625 

Wm. Bl. .. .. .. William Blackstone’s Reports, King’s Bench and 

Oommon Pleas, fol., 2 vols., 1746—1779 
Wm. Rob. .. .. William Robinson’s Reports, Admiralty,' 3 vols., 1838 

—1850 

Wms. Saund. .. .. Williams’ Notes to Saunders’ Reports, 2 vols. 

Wolf. & B. .. .. Wolferstan and Bristowe’s Election Oases, 1 vol., 

1859—1864 

Wolf. & D. .. .. Wolferstan and Dew’s Election Oases, 1 vol., 1857— 

1858 

Woll. .. .. .. Wollaston’s Reports, Bail Oourt and Praotioe, 1 vol., 

1840—1841 

Wood .. .. .. Wood’s Tithe Oases, Exchequer, 4 vols., 1650—1798 

y, & 0. Oh. Oas. .. Youngs and Oollyer’s Reports, Ohanoery Oases, 

2 vols., 1841—1843 

Y. & 0. (ex.) .. .. Younge and Collyer’s Reports, Exchequer in Equity, 

4 vols., 1834—1842 

Y. & J. .. .. .. Younge and Jervis’ Reports, Exohequer, 3 vols., 

1826—1830 

Y. B. .. . .. Year Books 

Yelv.Yelverton's Reports, King’s Bench, fol., 1 vol., 1602 

—1618 

Younge’s Reports, Exchequer in Equity, 1 vol., 1830 
—1832 


You. 
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(Statute of Uses, 1585). 864, 409 
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(City of London’s Rights and Privileges Restoration, 

1690), s. 8 . . . . . . . 248 

(Prevention of Malicious Informations, 1692), s. 2 .138 

(Quarter Sessions Prooednre, 1094), s. 2 . . . 184 

(Frivolous and Vexatious Suits Prevention, 1697) . 329 

(Quarter Sessions Procedure, 1697) .... 134 

(Posthumous Children, 1698). 614 
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1699). 582, 679, 614 
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22 Geo, 3, c. 75. 

c. 82. 
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67 Shoo. 8, e. 117. 

4 Geo. 4. o, 76. 

7 Geo. 4, c. 64. 

7 &8 Geo. 4, o. 63. 

c. 71. 

$&•<* 4, e. 14. 


(Foreign Protestants Naturalisation, 1708) 
(Municipal OSloes Act, 1710) . 

s. 4*. ... . 

(City of London Elections and Government, 
(Frivolous Arrests Act, 1726), s, 8 
(Landlord and Tenant Act, 1730), s. 1 
(Quarter Sessions Appeal Aet, 1731), s. 2 
(Charitable Uses Act, 1735) . . . 

(Distress for Bent Act, 1787), s. 16 
(Justices Jurisdiction Act, 1742), s. 1 . 

(Isle of Man Purchase Act, 1766) . 

(East India Company Aet, 1772) . 
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a, 9 . i * , • , 
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s. 40 , , . . . . . 

s» 44 .... ... 

(Prints Copyright Act, 1777) 

(Inferior Courts Act, 1779) . 
s. 4, . , , , , 162,16< 


1724) 


(East India Company Act, 1780) . . 

s. 17. . . * . . . 

s. 18 ....... 

Bm 23 ..... . . 

(Colonial Leave of Absence Aet, 1782) . 

e. 2 ... . . . . 

(Civil List and Secret Service Money Act, 
(East India Company Act, 1784) . 
(Crown Debtors Act, 1785) . 

(East India Company Act, 1792)— 
s. 24 ....... 


a. 49 . 

(Counties of Cities Act, 1798)— 


(Criminal Jurisdiction Act, 1802) . 

(Habeas Corpus Act, 1808) . 

(Habeas Corpus Act, 1804) . 
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Parti. — Proceedings on the Revenue Side 
of the King’s Bench Division. 

Sect. 1 . —Latin Informations. 

Sub-Sect. 1 .—Natms and Classification of Latin Informations. 

1. The Latin information is the method by which the King, 
in right of the Crown or of the Duchy of Lancaster, or the Duke 
of Cornwall recovers money or other chattels by way of damages 
or otherwise; it corresponds to an action by the subject for similar 
purposes. It is filed m the King’s Bemembrancer’s Department, 
and the subsequent proceedings take place on the Revenue side of 
the King’s Bench Division. It is so called because the Law Officer 
of the Crown or of the Duke of Cornwall, who files it, gives the court 
to understand and be informed of the facts which it alleges, and 
because the pleadings were formerly in the Latin language. Where 
the debt of the Crown is a debt of record, the strictly correct 
mode of recovery is by scire facias or extent, but even in this 
case a Latin information can be filed on the reoord*(a). Lktin 


(a) S Bl. Com. 281 $ A.-Q. v. Sewell (1888V, * V* & W, 77. Am to the Crown 
generally, see fide Constitutional Lav, YoL YI, pp. 320 etseq,; Vat. YU, 
g», 1 etseq.; a* to the mmy oi Lancaster, see ibid., vol. VJL. p». 217 ** 1 

allathn Ii« )hy of (Joratjmu, see ibid., Yo% YEL, pt>. r&st'jm %4mm tfeag 
in traHigh Court on befwli of the Orovain right jf the Buohy of 
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informations are divided into informations in rem and informations 


Sub-Sect, 2,~-Information* in Hem, 

2. Informations t» rem fall into two classes—(1) where the 
Crown is in possession of property and claims a declaration that 
it is entitled to it; (2) where the Crown lays claim to property whieh 
in the hands of some person or corporation other than the Crown 
or its officers. This latteV form is known as an information of 
devenerunt (b). 

The most usual subject-matter of an information in rem is 
property alleged to have been forfeited under the Acts relating to 
ihe Customs or the Inland Revenue, whether ships or goods (c). 
It is sufficient evidence that such an information has been autho¬ 
rised by the Commissioners of Customs or Inland Revenue if an 
averment to that effect is contained in the information (d). 


Sattbju * 
tufa 
ihiSi> 
tions. 

Information* 

farm. 


3. The information of deveneiunt, as its title shows, is based information 
upon the fact that the property claimed by the Crown has “ come of demurunt. 
into ” the hands of some person or corporation other than the Crowq 
or its officers. The proper allegation in such an information is 
merely that the property has come into the hands of such person 
or corporation, and not that it has been converted by them, inasmuch 
as, in law, the King cannot be put out of possession («). The proper 
answer is merely that it has not come into his or their hands (/). 


Sub-Seot. 3 .—Infoi motions in Personam. 

4. Informations in personam are of two main species— (1) of information* 
intrusion, whereby the Crown claims to remove intruders on its ** personam. 
lands and possessions, and to lecover the profits and damages for 
the intrusion; (2) of debt, whereby the Ciown claims sums due to 
it by way of penalty or otherwise (g). 

6. The information of intrusion lies for intrusion of any kind information 
on hereditaments of the King of whatever nature and of whatever of ktnmicn. 
sort of tenure (ft). All persons in actual possession must be made 



must be filed by ihe Attorney-General, and not by the Attorney-General of the 
Dudly (<4.-G*. of the Duchy of Lancaster y, Devonshire (Duke) (1384), 14 Q. B. D. 

3 BL Com. 281, 282; Manning, Exchequer Practice, 2nd ed., p. 142. 

See title Bevesue. 

i Excise Management Act, 1827 (7 & 8 Geo. 4, o. 63), a. 71; Hargreaies y. 
Stfhm (1924), 68 J. P. 364; Dyer v. Tullw, [18941 3 Q. B. 794. 

(«) J"rtowf y. Biohmond (Duke) (1667), Hani 460; Doe d. Watt y. Morris 
(1338), 2 Bing. <*r. o.) 189, 196. 

(f) In practice however, there has been some confusion, and tb«-information 
ha* been wgasidL as baaed on trover and oonversion, and not merely on Aeueue 
(A* v.*6trde» (1687), 2 Leon. 34; Jt. y. MamttU (1696), Co. Bbt. 390; WilkiHon 
v. An&MlmS), 1 Mod. Bap* 90; Nat y. Bartlett (1710), Park. 278; 
Kufaett r. Lloyd (1719), Bunb. 66; B. re Manning (1739), 2 Com. 616). 
With these proceedings may be oompared the Chancery tmmedittgB tor the 
reoovstaffrit tr e asu re trove wportetl in Mbore, [1393] 1 Ch. 676, and 


y.British Museum (Trustees), [1903) 2Ch* 693. 
(a\ 3 &L Com. 261.262: Mamung, Exohectner Pin 


(my«l 
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Pleading. 


defendants, or their interests must be properly represented (i). 
Persons not made defendants may appear and defend by leave, and 
defendants may limit their defence to part only of the property 
mentioned in the writ by a notice delivered within four days after 
appearance (ft). 

, 6. Where the Crown and those from or under whom the 
Crown claims, and all others claiming under the same title as that* 
under which the Crown claims, have been out of possession or 
have not taken the profits of any hereditaments for the space of 
twenty years before the bringing of an information of intrusion to 
recover them, the defendants may plead the gcnoral issue and 
retain possession until the title has boon tried and adjudged to the, 
King (£). The fact of intrusion is not in issue at the trial, and a 
plea denying the Crown’s right to actual possession is, except as to 
the putting in issue of the fact of the intrusion, equivalent to a 
plea of the general issue (m). The defendant may not plead 
double (n), and must set up a sufficient title in himself and not 
merely a title in a third party '<>). 

Where, however, the defendant has pleaded the genoral issue, 
and it turns out that the Crown has in fact been in possession or 
received the profits within twenty years, there will be judgment for 
the Crown, and the defendant cannot then set up his own title (p), 
except by leave of the court and on payment of all costs incurred 
by the Crown owing to his plea of the general issue (q). The 
Btatute of James, however, has no application where the Crown or its 
grantee has rightfully made a peaceable entry within twonty years 
and no information of intrusion has been filed (r). Where the statuie 
of James does not apply and the defendant does not plead a sufficient 
legal title, the Crown ought to demur and not take issue upon the 
plea (a). 

palace); A.-O. fur the Isle of Man v. Mylchreest (1870), 4 App. Oaa. 294, P. C. 
(minerals); A.-O. v. Butler (1581), Sav. 4, pi. 10 (tithes); A.-O. y. Gauntlett 
(1829), 3 Y. & J. 93 (turf). For an instance of a similar information on behalf of 
the Duke of Cornwall, seo A.-O. to the Prince of Wales v. 8t. Jubyn (1811), Wight. 
187. 

(i) A.-O. v. Walsh (1832), Hayes, 550; but see Friend v. Richmond ( Duke) 
(1687), Hard. 460. 

(k) Exchequer Buies, 1860, rr. 96, 28, 30. 

(l) Stat. (1623) 21 Jac. 1, c. 14; see also Doe d. Watt r. Morris (1835), 

2 Bing. (n. c.) 189; A.-O. y. Parsons (1886), 2 M. & W. 28; A.-O. v. London 
Corporation (1850), 2 Mac. & O. 247, 258. Apart from this statute, the Crown's 
title, as pleaded, was deeqied to be of reoord, and the defendant oonld 
be put out of possession, without more, uulees he also put on reoord by his 
pleading a title in himself (4 Co. Inst. 116; A.-O, y. Hudson (1565), 2 Dyer, 
238b; and see A.-O. v. Butler (1581), Say. 4, pi. 10; A.-O. y. Ware (1584), 
Say. 66, pi. 138). 

(m) Exchequer Buies, 1860, r. 83. 

(n) A.-O. y. Allgood (1743), Park. 1; A.-O. v. Donaldson (1842), 10 M. & W. 
117, at p. 124. But the Attorney-General may consent to a double plea (A.-O. y. 
Pack (1661), Hard. 189). For pleading double generally, see title PxiBADnro. 

(o) A.-O. y. HaUett (mT), 1 Exch. 211. 

(p) A.-O. y. L'Arey (1880), Hayes, 85 ; A.-O. v. Ward (1833), Hayes, 605 
see also A.-O. v. Mitchell (1832), Hayes, 551. 

(g) A.-O. y. Langford (Lord) (1838), 2 Jo. Ex. Ir. 610. 

rr) Smmerson y. Maddmn, [1906] A. O. 569, P. C. 

(•) A.-O. y. Hudson, supra; A.-O. y. Hallett, supra. 



Part I. —Proceedings on the Revenue Side of the K. B. D. 


7. The procedure for removing intruders is now separate and S*or. i. t 
distinct from that to recover profits or damages for intrusion (f). Latin 
The writ of subpoena must be directed to the defendants, as already Informa- 
desci ibed (it), by name, and must describe the pi operty with reason- tlons. 
able certainty, and must direct appearance within fourteen days (a). Removing 

It may be served in the ordinary way, or, if there be no occupant of intruders. 

, the property, a copy may be affixed to the .premises (6). * 

8. Judgment in default of appearance is given on an affidavit of Judgment in 
service, or, if there has been no personal t-ervice, by order of the default, 
court or a judge, and judgment may be similarly given where there 

has been an appearance but the defence has been limited to part 
# of the property only. Where there has been no appearance costs 
are not allowed on the judgment, but where a defendant, who 
has appeared, does not appear at the trial, judgment for the 
removal of persons intruding is given for the Crown with costs, 
without evidence being given of the Crown’s title. 

9. The judgment for tho Crown for the removal of persons Nature of 
intruding is a judgment of amoveas, and capiatur pro fine, if neces- judgment, 
sary (that is to say, that the intruder be removed from possessioh, 

and that he be taken by his body to make fine with the King for 
his intrusion); that for recovery of profits or damages is inter¬ 
locutory, and, after inquiry as to damages, final judgment is given 
that the Crown do recover damages and costs, with a capiatur pro 
fine, if necessary (6). 

10. The information of debt is the King’s action of debt (c). information 
It is filed for the recovery by the Crown of penalties under tho of debt. 

Acts relating to the Customs and Inland Revenue ( d ) or other Acts, 

or for sums due to the Crown under contract or otherwise (e). 

Proceedings on informations for penalties are to be regarded 
rather as civil than as criminal proceedings (/). In the case of 
penalties under the Customs ActB persons jointly and severally 
indebted may be proceeded against jointly by one information or 
by several informations, and if they are proceeded against by joint 
information the penalties are recoverable against each {g). 


ft) Exchequer Rules, 1860, r. 21. 

(u) See pp. 5, 6, ante. 

{<*) Exchequer Rules, 1860, rr. 22,23. For forms of writ, see ibtd., Sohed. A, 
Nos. 2, 3. 

tb) Ibid., rr. 28, 32, 34, 35, 36,38. For forms of j udgment see xbid., Sohed. B. 

(c) Cawthome v. Campbell (1790), 1 Anst. 206, n., at p. 214; A.-O. r. Freer 
(1822), 11 Prioe, 183, at p. 187. 

(d) See title Rsvxtuns. 

(e) For precedents see Robertson, Givil Proceedings by and against the 
Grown, pp. 261 et teq. Where a penalty is oreated by statute and nothing is 
said as to who may reoover it, ana it is not created for the benefit of a party 
grieved, and the offence is not against an individual, the Grown alone oan sue 
for it (Bradlaugh v. Clarke (1883), 8 App. Gas. 364). 

(/) A.-O. v. Freer, tupra; A.-O. v. Bradlaugh (1885), 14 Q. B. D. 667,0. A. 
An appeal does not lie to tho Court of Criminal Appeal (A. r. Sautmann (1809) 
—not yet reported). 

(g) Customs Consolidation Act, 1876 (39 A 40 Viot o. 36), a 222. As to the 
Joinder of defendants and offenoes generally in informations for penalties, see 
v. A.-O. (1662), Hard. 814; R. v. Artillery Ground (Inhalitantf) (1754), 
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Sob-Seot. 4.— Practice, 

U. The practice in proceedings at law on the Revenue side o! 
the King’s Bench Division is not governed by the Rules of the 
Supreme Court, except in so far as those rules are specifically 
applied thereto (h). Apart from such specific application, the 
procedure is governed by the Crown Suits, &c. Act, 1866, 
Dirt III., the Exchequer Rules of 1860 and 1861, and the tradi- e 
tional practice of the King’s Remembrancer’s Department. 

12. Proceedings for the recovery of penalties under the Customs 
Acts in the High Court of Justice may be commenced either by writ 
of subpoena, or by writ of capias as the first process at the election 
of the Commissioners of Customs (i). All other informations* 
including those for penalties under the Acts relating to the Inland 
Revenue, are commenced by writ of subpoena. 

13. The writ of capias is issued by the direction of the Attorney- 
General and on the fiat of a judge. The judge or the Commissioners 
of Customs fix the amount of the bail (i). On receipt of the writ 
the sheriff, who is indemnified for escape, issues a special warrant 
for the anest of the person named in the writ (Ic) and returns it into 
the High Court. The defendant is discharged from custody on giving 
to the sheriff bail to the amount specified on the writ. He must 
then appear within fourteen days and give special bail to the Crown; 
otherwise judgment may be given against him on the filing of the 
information and the sheriff’s return and execution issued within 
fourteen days after judgment (l). Before appearance he must sub¬ 
mit the name of his sureties for approval to the solicitor of the 
department out of which the writ issued. If they are approved, he 
then has his bail piece made out, acknowledges it before a commis¬ 
sioner for oaths, files it, and enters his appearance. If they are 
not approved, the patties may justify before a judge, or, by order 
of a judge, before the King’s Remembrancer, on two days’ notice to 
the solicitor of the department, or the defendant may submit other 
sureties for approval (w). 

Paik. 167; A.-O. v. Freer (18^2), 11 Price, 183; A.-G. v. Hughes (184J), 11 
L. J. (oh.) 329; A.-O. v. Henley (1858), 8 I. 0. L. B. 267 ; Buck v. A.~Q. 
(1868), 3 H. ft N. 208, Ex. Ch. 

(A) Statute Law Revision and Civil Procedure Act, 1881 (44 ft 46 Viot o. 69), 
s. 6, extends the power of making rules contained in the Judicature Acts to 
all proceedings by and against the Crown, but B. S. 0., Ord. 68, r. 1, provides 
that the, Buies of the Surname Court shall not extend to proceedings on the 
Bevenue side of the King’s Bench Division, save as expressly provided. B. 2 
of the same order applies the following orders to these proceedings;—Ord. 28 
(amendment); Ord. 34 (speoial ease); Ord. 38 (affidavits); Ord. 62 (motions); 
Ord. 68 (appeals); Ord. 64 (time); Ord. 66 (costs); Ord. 66 (notices etc.); 
Ord. 70 (non-oompliance). B. 2 a applies Ord. 2, r. 8 (testing of write). 

J |*) Customs Consolidation Act, 1876 (39 & 40 Viet c. 36), s. 247. A writ of 
poena commands the defendant to appear before the King’s Bench Division 
to answer matters to be alleged against him, under a penalty on default A writ 
of capias directs the sheriff to take the defendant and bring him before the 
court For form of writ, see Exchequer Buies, 1860, r. 10, ana Sohed. A, No. 4. 
The writ is in force for tax months, renewable for a like period (ibid,, r. 10). 
k) Customs Consolidation Act, 1876 (39 ft 4/0 Viot c. 36), ss. 262, 253. 

1 l) Exchequer Buies, I860, rr. 11, 12. 

rn) Ibtd., rr. 17, 18; Commissioners for Oaths Aot, 1889 (52 ft 63 Viet. 
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14. On appearance by the defendant in due time a copy of the swfih *• 
information must be delivered to him or his solicitor, with notice to Latin 
plead in fourteen days, otherwise judgment. But the defendant Infonai* 
may appear at any time before judgment is actually signed on ^ <ms * 
giving notice to the solicitor of the department. In this latter oase, proceeding* 
8 the information has not been filed, he must be given a copy of it, after appear. 
'With notice to plead as aforesaid; if the information has been filed, Ance * 

lie may obtain a copy from the King’s Remembrancer on payment, 
and must plead within four days («). If he is in custody for want 
of bail, he may be served with a copy of the information personally 
or by delivery to the governor of the prison, and there will be 
judgment and execution if he does not appear and plead within 
twenty days. The copy in question is to be made by the solicitor 
of the department, and the information must be filed before 
service (o). 

Extension of time may be obtained by tho defendant from a judge 
on summons (p). 

15. If the Crown does not take any effectual proceedings to Discharge of 
bring the case to trial for three terms, a defendant who is under bail defendant, 
to appear and answer may obtain a discharge of his bail ( q). Where 

the defendant is in custody on a capias or attachment for not 
appealing, the information, if not already filed, must be filed and 
served within six weeks after his arrest, or he may apply for his 
discharge on notice to the solicitor to the department ( r). 

16. The writ of subpoena is in force for six months, renewable Wiito! 
for periods of six months, and concurrent writs may also be issued 'ubpan*. 
bearing the same date (s). Writs for service on, or notices of writ to, 
persons resident out of the United Kingdom, according as they are 
British subjects or aliens, may also be issued, and, if necessary, 
marked as concurrent with an ordinary writ of subpoena ( t ). 

17. Service must, if practicable, be personal, but a judge may, Servioa. 
on affidavit, give leave to dispense with personal service (a). In pro¬ 
ceedings for penalties under the Customs Acts, however, if the 
Commissioners elect to proceed by subpoena, the writ may be 
served on the defendant personally, or it may be left at his last 
known place of abode or business anywhere in the United Kingdom 

or on board any vessel to which he belongs or has lately belonged (6). 

In Inland Revenue proceedings the writ may be served on the 


o. 10), s. 1. For form of hail piece, see Exchequer Buies, I860, Sohed. C, No. 10, 
which must he amended in accordance with the provisions of the last-cited Act. 
(n) Exchequer Buies, 1860, rr. 13,14. 

S Ibid., rr. 15, 16. 

) Ibid., r. 19. 

A.-G. ▼. Bear (1818), 6 Price, 83. As to the meaning of "effectual 
proceedings," see A.-G. v. French (1819), 7 Price, 657. 

(r) Exchequer Buies, I860, r. 41. The information need not be filed before 
the ufsue of the capias (A.-G. y. JteiGy (1843), 12 M. & W, 217). 

(*) Exchequer Buies, 1860, r. 2, A form is given ibid,., Sohed. A, No. 1. 

(0 Crown Suits, 4o. Act, 1865 (28 4 29 Viet. o. 104), as. 37—42. For the 
forms, sec ibid., Sohed. II. 

! «) Exchequer Buies, 1860, r. 3. 

b) Customs Consolidation Act, 1876 (89 4 40 Viet. o. 36), a. 248. 
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defendant in any part of the United Kingdom (e). Corporations 
may be served with the writ by delivery to their officers, without 
any necessity for a distringas (d). 

18. Appearance must be entered within fourteen days after 

service, inclusive of the day of service, but the defendant may 
appear at any time before judgment is actually signed, on giving 
notice to the solicitor of the department issuing the writ ( e ). * 

If the defendant appears in due time, or after the due time but 
before the information is filed, a copy of the information must be 
delivered to him or his solicitor with notice to plead within fourteen 
days, otherwise judgment. If he appears after the due time, and 
after the information is filed, notice must be given to him or his, 
solicitor of the date when the information was filed. He may then 
obtain an office copy thoreof on payment, and must plead within 
four days (/). 

19. On the defendant’s failure to appear, judgment maybe signed 
on filing the information, if not already filed, and an affidavit of service 
or order to proceed, and execution may be issued in fourtoen days 
after judgment, where the claim is for a debt, penalty, or liquidated 
demand in money ( g). If service has been effected out of the 
jurisdiction, the court, on proper evidence, may make an order to 
proceed, and the informant may have judgment on proving the 
merits of his claim (h). Where process is issued in the United 
Kingdom outside England in Inland Revenue proceedings, the High 
Court may transmit a certificate of the defendant’s default to the 
part of the United Kingdom where the process was served, and the 
High Court there must take the proper steps against the defendant (i). 

20. The information, when filed, must be on parchment, and 
must bear an indorsement of the date when process issued. It 
must be filed before or at the time when judgment iB signed, but 
if judgment has been entered for the defendant, the copy delivered 
to him may be filed in lieu of the original information. It may 
be filed within twelve months after service or execution of process, 
except where the defendant is in custody on capias or attachment, 
in which case it mast be filed within six weeks after his arrest (k). 

The information is in tho form of a declaration, as before the 
modern form of pleading was introduced. After giving the court 
to understand and be informed regarding the matters of claim, 
the Attorney-General prays the consideration of the court in the 
premises and judgment for the amount claimed (7\ 


(e) Inland Revenue Regulation Act, 1890 (53 & 54 Viot. c. 21), e. 23 (1). 

(a) Crown Suits, &o. Act, 1865 (28 & 29 Yict. o. 104), s. 36; Exchequer 
Ernes, I860, r. 39. 

(«) Exchequer Rules, I860, rr. 4,1. 

If) Ibid., rr. 6, 8. 

( g) Ibid., r. 5. 

(A) Crown Suits, &c. Ant, 1865 (28 & 29 Viet. o. 104), ss. 37, 38. 

(•) Inland Revenue Regulation Aot, 1890 (53 & 54 Viot. o. 21), s. 23 (2). 

Ik) Exchequer Rules, 1860, rr. 40, 41. 

(l) Ibid., x. 64. 
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21. The plea to the information and subsequent pleadings must 

be delivered between the parties, and must be dated with the 
date of their delivery. The time for the plea and subsequent 
pleadings is in each case fourteen days, subject to extension by 
consent or by a judge’s order, with judgment in default. The 
plea should give notice to the informant to reply within fourteen 
.days, or such notice may bo delivered separately (ro). • 

The defendant is subject to the disabilities imposed by the 
prerogative of the Crown in the matter of pleading. He may not 
plead double ( n ), he must show title in himself (o), and ho cannot 
counterclaim or set off(p), but ho can, if he thinks fit, plead matter 
of oquity ( q ). 

* A defendant may confess the information, and in that case the 
confession as well as the information must be filed when judgment 
is signed; or he may plead and then withdraw his plea by delivery 
of such withdrawal to the solicitor of the department concerned, in 
which case the Crown files the withdrawal and may immediately 
enter judgment and issue piocess thereon (j). 

22. The suit is set down for hearing by the Crown. Notice of 
trial, which must be given by the Crown, is ten days in all cases, 
and countermand of notice of trial must be given four days before 
tho time mentioned in the notice of trial, unless slioit notice of trial 
has been given, when two days are sufficient (*). The trial is 
usually before a judge and special jury, and the associate in all 
cases at nisi pt ius is to take the verdict (f). 

23. Witnesses are summoned by subpoena from the King's 
Remembrancer’s Department, and there is provision for the return 
of the depositions of witnesses to that department (a). Special 
provision is also made for the admission of documents (b). 


(m ) Exchequer Buies, 1860, rr. 68, 59, 64. 

(n) A.-O. v. Snow (1721), Bunb. 96; R. v. York (Archbishop ) (1745), Barnes, 
868; R. t. Caldwell (1801), For. 57. 

(o) R. v. Mason (1702), 2 Salk. 447; A.-O. v. Bun idge (1822), 10 Price, 350, 
at p. 370; A.-O. v. British Museum (Trustees), [1903] 2 Oh. 598. 

(p) Secretary of State for War v. Easdale (1893). 27 I. L.T. 70; R. v. Copland 
(1799), Hughes, Beport of R. v. Bebb (Appendix YIU.), 204, atp. 230; R. aux. 
Lund v. Sherwood (1816), 3 Price, 268. 

(?) Sfcat. (1542) 33 Hen. 8, a 39, s. 55; Cecil’s (Sir Thomas) Case (1597), 7 Co. 
Bep. 18 b, 19 a; Trollop’s Case (1609), Lane, 51; Hix v. A.-O. (1661), Hard. 
176; Samle v. Queen Mother (1668), Hard. 502. 

(r) Exchequer Buies, I860, rr. 79, 80. 

Is) Ibid., r. 74. 

(t) Ibid., t. 74. As to the jury, ibid., r. 75, applies ss. 104 — 115 of the 
Common Law Procedure Act, 1852 (15 & 16 Yict. o. 76), and the Buies of 
Hilary Term, 1853, rr. 44—49. * 

(a) Exchequer Buies, 1860, r. 78. Grown Suits, &o. Aot, 1865 (28 & 29 Yiot. 
o. 104), s. 84, applies the Evidence Act, 1851 (14 & 15 Viet. c. 99), ss. 2, 3, and 
the Evidence Amendment Act, 1853 (16 & 17 Yiot. o. 83), to these proceedings, 
and provides that they shall not he deemed criminal proceedings for the purpose 
of those provisions. As to affidavits, Bee B. S. 0., Ord. 38, applied by Ord. 68, 
r. 2, and Exchequer Buies, I860, rr. 118—122. 

(b) Exchequer Buies, I860, r. 76, applies the Common Law Procedure Act, 
1852 (15 A 16 Yict. o. 76), ss. 117—119, and the Buies of Hilary Term, 1853, 
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24. The procedure with regard to special cases follows the 
ordinary course, save that they are filed and set down for hearing 
in the King’s Remembrancer’s Department (c). 

25. Judgments after trial at nisi prim are entered in accordance 
with the associate’s certificate, and judgments in general are to be 
in the prescribed forms (d). They are entered in the King’s 
Remembrancer’s Department. All judgments after trials at nisi* 
prim or at bar may be signed and execution issued thereon in 
fourteen days, unless the court or a judge orders execution to issue 
at an earlier or later period with or without terms (c). 

26. Costs may be given to and against tho Crown (/). They, 
follow the event, unless it is otherwise specially ordered (g), and 
are taxed by a taxing master. When costs are awarded to the Crown 
the taxing master gives a certificate, and a subpoena for costs may be 
taken out and followed by attachment on demand and non-payment, 
or a separate writ of execution may issue for the costs ( h ). 

27. An appeal is brought and prosecuted in the usual manner (i). 
A new trial is applied for in the manner which obtained before the 
Judicature Acts (k). An appeal operates as a stay of execution on 
proper security for costs being given ( l ). 

28. A writ of appraisement is issued as of course after the 
exhibition of an information of seizure by an officer who has seized 
goods under the Acts relating to customs and excise for the purpose 
of obtaining the condemnation of such goods. It is directed to 
commissioners, who are commanded to cause the goods to be valued 
and appraised by good and lawful men on oath, to execute an 
indenture of appraisement between themselves and such appraisers, 
and to return one part thereof with the writ into the High Court on 
a certain date. On the leturn the writ and indenture are filed in the 
King’s Remembrancer’s Department, together with the information 


rr. 2D, 30. Th< se laBt-montioned rules were u pealed by R. S. 0., Appendix n, 
but see Order 72, r. 2. 

(c) Exchequer Rules, 1860, rr. 133, 13d; R. S. 0., Ord. 34, applied by Ord. 68, 
r. 2. 

i d) Exchequer Rules, I860, r. 89; for the forms see ibid., Sched. B. 
e) lbid , r. 88. As to judgment and execution in default, see pp. 7, 10, ante. 
/) Crown Suits Act, 1835 (18 A 19 Viet. o. 90], ss. 1, 2; Queen’s 
Remembrancer Act, 1839 (22 & 23 Viet, o. 21), s. 21. R. S. C., Ord. 65, as to 
costs, is applied, so far as applicable, by Ord. 68, r. 2. 

{g) A.-Q. v. Blueher de Wahlstatt (Countm) (1864), 3 H. A C. 874, at p. 891, 
As to costs wheie an. information was only successful in part, see J.-O. v. 
Shilhbeer (1849), 6 Exch. 606; as to costs m a case of joint defendants, see 
A.-Q. r. Roberta (1835), 4 W. R. 7. 

(A) Exchequer Rules, 1860, ir. 86, 96, os amended by R. S. 0., January, 1902. 
(») R. S. C., Ord. 58, applied by Ord. 68, r, 2. It ‘is not clear whether the 
time for appealing fiom a judgment on an information is fourteen days or throe 
months. 

(A) Namely, under tho Common Law Procedure Act, 1834 (17 A 18 Viet 
o. 125), Bs. 31, 34, 35, 44, applied by the Crown Suits, Ac. Act, 1865 (28 A 29 
Viet e. 104), es. 31, 35, and under the Exchequer Rules, I860, rr. 108, 109. 

(1) Ciown Suits, Ac. Aot.1865 (28 A 29 Viet o. 101), s. 32, which appears not 
to be superseded by R. S. C., Ord. 58, r. 16. 
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of seizure (m). Should no claim be entered within eight days, if 
the return of the writ has expired, or, if it has not expired, within 
eight days after its expiry, or should only a part of the property 
have been claimed, a judgment of recovery may be entered and 
a writ of delivery issued for the disposal of the property mentioned 
in the indenture, or the unclaimed part thereof, as the case may be, 
,without any rule to claim (n). • 

29. If a claim is made, it must be entered at the King’s Remem¬ 
brancer’s Department and there entered on the record and in the 
claim book (o). It may be entered at any time before process 
issued or order obtained for lealising the property. The claimant 
ihas eight days after the entering of his claim to make an affidavit 
of property and, if the proceedings are under the Inland Revenue 
Acts, to enter into a recognisance for costs; and, in default, 
judgment may be signed as if no claim had been entered (p). 

The claim must be entered in the real name of the owner or 
proprietor of the property and describe his place of residence and 
occupation ( q ). If the proprietors are more than live in number, 
the claim, where the proceedings are under the Customs Acts, may 
bo made by any two of them, or, in the case of a company or 
partnership, by the public officer of the company or by an agent 
for the partners or by one of them (r). 

30. An information for the condemnation of the property is 
then filed and delivered to the claimant or his solicitor, with a 
notice indorsed upon it requiring him to plead within fouiteen 
days, otherwise judgment. It has been said that the plea ought to 
deny the seveial causes of forfeiture alleged, but it would appear 
that a general denial is sufficient (a). The proceedings then follow 
the course of other proceedings on Latin informations, but the writ 
and indenture need not form part of the record of nisi pi ins ( b ). 

In proceedings under the Inland Revenue Acts, the fact, form, and 
manner of the seizure are taken to have been as set forth in the 
information w ithout any evidence thereof (c). There are also special 
piovisions for the deliveiy-upof animals and peiishable goods to the 
claimant on payment of, or giving of security for, their appiaised 
value (d). 

31. If judgment is given for the Crown, the condemnation of the 
goods is enforced by a writ of delivery, addressed to the officer who 

( m ) Exchequer Rule*, I860, r. 61. 
in) Ibui., rr. 51, 106. 

(o) Ibid., n. 106, 107. 

(jp) Ibid., rr. 52, 53 ; Customs Consolidation Act, 1876 (39 & 40 Viet. e. 36), 
«. 264; Inland Revenue Regulation Act, 1890 (53 & 54 Viet, a 21), s. 25 (2). 
Bor a form oi recognisance, see Exchequer Buies, 1860, Sahed. C, No. 12. 

(?) Customs Consolidation Act, 1876 (39 & 40 Viet. c. 36), s. 264; Inland 
Revenue Regulation Act, 1890 (53 & 54 Yict. c. 21), s. 25 (1). 

(r) Customs Consolidation Aot, 1876 (39 & 40 Viot. c. 36), ss. 265, 266. 
Nothing is said in the Aot or elsewhere as to the manner in which a claim is 
to be made by a company which has no publio officer. 

(a) Hanning, Exchequer Practice, 2nd ed., 175, 219. 
lb) Exchequer Rules, 1860, t. 52. 

(e) Inland Revenue Regulation Act,'1890 (53 & 54 Viet, o 21), s. 25 (3), 

(d) Ibid.,*. 26. 
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made the seizure and ordering him to deliver the property to the 
Commissioners of Customs or Inland Revenue, as the case may 
be. If judgment is given for the claimant, the judge may certify 
that there wae reasonable and probable cause for the seizure, and 
this certificate may be pleaded in bar to any proceeding against the 
seizor («). 

Sacr. 2.— Extents. * 

Sub-Sect. 1.— Nature of Writ of Extent, 

32 ■ The writ of extent is the process by which the Crown can 
seize the body, lands, goods, and debts or other choses in action of 
its debtor by summary process for the purpose of obtaining satis- r 
faction of debts due to it. If the Crown debt is of record, the 
extent issues immediately upon the record; if the debt is not of 
record, a commission to find the debt and make it of record is 
necessary, except in the case of immediate extents (/). 

33. Extents are divided into extonts in chief and extents in aid. 
Extents in chief are extents issued on behalf of the Crown against 
its debtor (extents in chief in the first degree), or against its debtor’s 
debtor, and so on (extents in chief in the.* econd, third etc. degrees). 
Any of the species, again, may bo either oi dinary or immediate. 
An immediate extent is issued on an affidavit that a debt is due to 
tho Crown, and that it is in danger of being lost unless an extent 
is issued. An extent in aid is an extent employed by the Crown 
debtor to recover a debt from his debtor in aid of the Crown's 
claim Qj). 

Sub-Sect. 2. — Immediate Extents in Chief in the First Degree. 

34. The affidavit of debt and danger, which is indispensable to 
the issue of a writ of immediate extent, states the existence of the 
Crown debt and that it will be lost unless a method more speedy than 
the ordinary mothod be taken to recover it ( h ). Where the debt is 
a bond debt, the bond is produced at tho same time as the affidavit, 
which must state the breach of the condition ( i ). 

A judge of the King’s Bench Division in chambers, on pro¬ 
duction of the affidavit and, if the debt be by bond, the bond, 
signs his fiat at the foot of the affidavit. 


(e) Customs Consolidation Act, 1876 (39 & 40 Viet. o. 36), s. 267 ; Inland 
Bovenue Begulation Act, 1890 (53 & 5-1 Viet. c. 21), s. 29 (1) 

(/) The commission to find debts in the case of immediate extents was abolished 
by the Crown Suits, &c. Act, 1863 (28 & 29 Yict e. 101), s. 47. It is usual to 
obtain the Attorney-General’s authority before the application is made, but this 
is not necessary. .For a form of authority, see Eobeitson, Civil Proceedings by 
Cud against the Ciown, 271. 

(g) Extents in chief are now comparatively rare; they were formerly the 
Crown’s favour ito method of recovering its dobts. Extents in aid were practically 
abolished by the Extents_ in Aid Act, 1817 (57 Geo. 3, o. 117), see p. 18, post. 
The only species which it is worth while to disousa at length at the present day 
is the immediate extent in chief in the first degree. 

(A) Crown Suits, &c. Act, 1865 (28 & 29 Viet. o. 104), s. 47. 

(>) R. v. Moseley (1668), West, Law of Extents, 325; R, aux. Ricketts v. Sly 
(1816), 2 Pace, 157; R. v. Marsh (1824), 13 Price, 826. 
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35. The writ then issues to the sheriff from the King’s Remam- Sbot * *■ » 
brancer’s Department. If it issues within twenty-one days of Extents, 
the hat, it may bear tette of the date of the fiat (ft). Any number 1 *^ 0 jj wrlt 
of writs into diiierent counties in respect of the same debt may be 
issued under the same fiat until the return under the first writ has 
been made. After that there must be a fresh application supported 
•by affidavit (l). An irregulaiity in a writ, if it does not affect the 
fiat, may be cured by the issue of a new extent tested as of the 
same date. The death of the defendant after fiat but before writ 
does not prevent its issue, and his death after issue does not abate 
the writ (m). 

• 36. The inquisition as to the debtor’s property, which the inquisition, 
writ orders the sheriff to hold, is held in a manner similar to that 
which is adopted for an inquisition of escheat (n). The debtor is 
given notice and is examined, and the Grown, the debtor and other 
persons interested take part in the proceedings and call evidence. 

The inquisition ought to find what propeity the debtor possesses in 
the county, and any special facts concerning its nature or tenure 
(sucli as, in the case of debts, details with regard to the person 
indebted), its value, and a statement that the property has been 
seized into the King’s hands («). If the return is defective or finds 
against the King, a nulim inquirendum may be ordered, or a 
supplemental inquisition may be taken (p). 

37. Body, goods and chattels, lands and tenemouts, debts, Whatmaybe 
credits, specialties and sums of money of the debtor in the county seiaed. 
are ordered to be seized by the writ, and appaiently they can all 
be seized at once, whatever the amount of the debt (q). Under 
an extent in chief the sheriff may seize goods already found under 
an extent in aid, which is prior in date, if the latter has not been 
fully executed (r). Extents in chief take rank according to priority 
of date. 

It is usual for the Ciown to intimate to the sheriff that he Debtor’* 
is not to seize the debtor’s body until he receives special directions body, 
to do so (e). 

Goods and chattels which were the absolute property of the Goods and 
______chattels. 

(k) Exchequer Buies, 1860, ir. 1, 48. 

il) B v. Gtbaon (1743), Paik. 35; li. v. Buchanan (1754), Paik. 176. 

(m) B. v. Wade (1818), 5 Pnoe, 621, 

In) See p. 35, post. 

Ip) Far forms of return, inquisition and supplemental inquisition, see 
Bobertson, Civil Proceedings by and against the Crown, 273—275. 

( p) It has been said that the Ki ng must be content with one melt us inquirendum 
( Slaughter's (Paris) Case (1610), 8 Co. Bep. 168 a). As to the effect of the two 
inquisitions inter ee, see Anon. (1570), 3 Dyer, 292 a, pi. 71; Inche v. Roll (1615), 

Hob. 50; Layton v. Manlove (1690), 2 Salk. 469; Ex parte Duplessts (1744), 2 
Yes. Sen. 538. Where a creditor had assigned all his property for the benefit 
of his creditors, and the return was nulla b&na, a fresh inquisition was ordered to 
find the faot of the assignment (R. v. Jobhng (1849), 4 Exoh. 483). 

q) See Bobertson, Civil Proceedings by ana against the Crown, 193, 194. 

r) R. v. Quash (1713), Park. 281; R. v. Bowdaye (1717), Park. 282. 

'«) See Bobertson, Civil Proceedings by and against the Crown, 194, where the 
unreported oase of B. v. Cowing (1877) is referred to, the last instance in which 
a debtor’s body was seized. 
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debtor at the date of the extent may be seized (t). The inquisition 
ought also to return goods which any other person has to the use 
of or in trust for the debtor, and it is well that it should also find, 
in a proper case, any special property which any person has in the 
goods seized. Otherwise a person setting up a claim to such goods 
is put to his traverse (a). Where an extent is against joint debtors, 
the joint and several goods of each may be taken. Partnership 
goods may be seized under an extent against one partner, but the 
Crown may only sell the defendant’s share of the assets which 
remain after payment of debts ( b ). Goods in the hands of the debtor 
as executor cannot be seized, except, perhaps, where he has treated 
them as his own (c). , 

Lands of which the debtor is cestui quo trust (d), or (subject to 
the mortgage) of which he has an equity of redemption f«), or 
which he has agreed to sell (/), leaseholds (g), and renis service 
or rent-charges ( h ), are extendible, but not copyholds (i). 

Debts and choses in action of the debtor cannot be assigned after 
the date of the extent, so that the assignment binds the Crown, but 
the debtor may discharge them, or he may be sued by the creditor, 
after that date (k). The Crown can seize choses in action, even if 
not matured, though it cannot sue on them (l). 

It would appear also that money bond fide disposed of between 
extent and inquisition may be seized by the Crown, if it can be 
found (to). 

38. The Crown may proceed to realise the property seized 
eight days after the return has been filed, if the time for return 
has expired, or, if it has not expired, eight days after tho expiry 
of such time, but if a debt has been returned and there is danger 
of its being lost, an extent may issue to recover it before the expiry 
of such eight days («). A special procedure is provided for the sale 
of lands taken under extents and for conveyance by the King’s 


I t) West, Law of Extents, 97. 
a) A.-G. v. Trueman (1843), 11 M. & W. 694. 

b) 11. v. Sanderson (1810), Wight, 61; Spears v. Lord Advocate(1839), 6 C\ & 
Fin. 180, H. L. 

(c) Buckler v. Rogers (1622), 2 Boll. Abr. 169; Quick v. Staines (1798), 1 
Bos. & P.293. 

(d) De Chilian's ( Walter) Case (1668), 2 Dyer, 160 a; Coke’s ( Sir Edward) Case , 
(1624), Godb. 289 ; A -G. v. Sands (1668), Hanl. 488, at p. 495. 
it) R. v. De la Motte (1801). For. 162 ; R. v. Coombes (1814), 1 Price, 207. 

(/) R. v. Snow (1804), 1 Price, 220, n. 

' ) Fleetwood?* ( Sir Qerrard) Case (1610), 8 Co. Bep. 171 a. 
j.) LilUngston'e Case (1607), 7 Oo. Bop. 38 a. 

(t) R. v. Lisle (Lord) (1626), cited Park. 196. 

(k) Ldheman v. M'Adam (1820), 8 Price, 676. The older authorities are in 
conflict whether debts ore bound, like goods, from the date of the extent or only 
from tile date of the caption of the inquisition (see R. y. Arnold (1710), 
7 Yin. Abr. 104, tit. Creditor and Bankrupt (Z); A.-O. v. Elwell (1726), Bunb. 
199; R. v. Green (1729), Bunb. 266; R. aux. Con y. Glenny (1816), 2 Price, 396; 
West, Law of Extents, 162 et sea. 

(1) R. y. Chapman (1632b Hughes, Beport of JR. v. Bebb, 118; R. ▼. Brace 
(1633), ibid. 119. See also title Choses nr Action, Vol. IV., p. 369. 

(m) Robertson, Civil Proceedings by and against the Crown, 198; but see 
ton fro. West, Law of Extents, 172; Manning, Exchequer Practice, 2nd ed., 66. 
(ft) Exchequer Buies, I860, r. 48. 
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Remembrancer (o). A. venditioni exponas of goods may be issued Slot. i. 
without a motion in court, and the goods are sold under it, usually Extents, 
by auction (j>). “““ 

39. The defendant may move to set aside an extent, on Setting aside 
affidavit showing some defect apparent on the face of the pro- extent ' 
ceedings or some irregularity in the execution of the writ (a). 

* The motion must be made as soon as the defendant is aware of the 
ground of objection (r), and in most cases before his appearance 
and claim («). 

When the debt has been discharged at any stage, the oourt orders 
an amoveas mamts (t). 

* 40. If any person claims the property seized, he must enter a Claims, 
memorandum of appearance and claim, giving notice to the solicitor 

of the Government department who is in charge of the matter (a). 

The claim may be entered at any time before process issued or 
order obtained for realising the property returned, and, if part only 
is claimed, the remainder may be dealt with as if there had been 
no claim (b). The solicitor to the Government department thep 
gives the claimant notice to plead within fourteen days, otherwise 
judgment. The time may be extended by the court. The pleadings 
are to be delivered as in other proceedings on the Revenue side of 
the King’s Bench Division (c). 

Sub-Sect. 3. — Extents in Chief in the Second and Subsequent Degrees. 

41. The Crown can proceed with an extent against its debtor’s Extent 
debtor and so on, to any number of degrees (rf), before it has sought against 
to realise its debt out of the property of its debtor which has been debtor* 
returned (e). The practice is similar to that on extents in the first 
degree, except that the first inquisition is produced to the judge in 
chambers wiili an affidavit that the proposed extendee was found 


<o) Under the Crown Debtors Act, 1785 (25 Woo. 3, a 35). See It. v. 
Uoomles (18H), 1 Price, 207; if. aux. Hutton v. Hopper (1810), West, Law of 
Extents, 225 ; if. v. DuIkelei/ (1627), 1 Y. & J. 256 ; if. v. llawlinqs (1835), 2 Cr. 
M. & li. 471 ; if. v. Lane (1840), 6 M. & W. 489 j if. v. De la Matte (1857), 2 H. 
& N. 589. 

(p) West, Law of Extents, 219, 220; Manning, Exchequer Practice, 
2nd od., 03 ; if. v. Bums (1827), 1Y. & J. 579; JL v. Marsh (1831), 1 Cr. & J. 406. 

(q) Manning, Exchequor Practice, 2nd ed., 112 et seq.; see also if. v. Scott 
(1816), West, Law of Extents, 180; if. v. Lawton (1817), ibid. 

(r) Hodge v. Borroden (1818), Manning, Exchequer Practice, 2nded., 114. 

(«) M. V. Munu (1727), 2 Stra. 749, at pp. 759, 760 j if. v. Pearson (1816), 3 Price, 

288, at pp. 290, 291; B. v. Collinqridge jfl816). West, Law of Extents, 184, and see 
if. aux. Horn v. Scoff (1816), West/ Law of Extents, 184; if. v. Scott (1817), 
4 Price, 181. 

(<) if. aux. Simpson v. Hopper (1816), 3 Price, 40. For forms to be used in 
sudh a ease, see Bobertson, Civil Proceedings by and against the Crown, 278. 

! o) Exchequer Buies, 1860, r. 49. 
b) Ibid,, re. 106, 107. 

e) I bid., vr. 49, 50. The course of pleading is similar to that on on inquisition 
of escheat; see p. 37, post. Where a third party pleads, he must set up a title 
in himself, whether an absolute title or a title to a lien or otherwise (if. v. Soulbu 
(1827), 1 Y. & J. 249; A.-G. v. Trueman (1843), 11 M. & W. 694). 

(d) A.-G. v. Fouliney (1665), Hard. 403. 

(«) R v. Larking (1820), 8 Fries, 688. 
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indebted under the inquisition, and, if an immediate extent is desired, 
that there is danger of the debt being lost (J). The defendant, 
after return, may plead that no debt was due from the primary 
debtor to the Crown or that he was not indebted to the primary 
debtor (g ). 

Sum-Sect. 4.— Extent in Aid. 

I * 

42. The extent in aid, after many years of misuse by debtors 
who utilised the process as a ready remedy for the recovery of 
their own debts, having constituted themselves for the purpose, or 
being in fact, Crown debtors, was ultimately reduced to its legitimate 
purpose and thereby became practically extinct ( h ). In any event, 
a Crown debtor cannot use the prerogative process against his* 
debtor after his own debt to the Crown has been discharged (i). 
The practice is to giant the extent pro formd, on affidavit made 
by the Crown debtor, and, on the return being made thereto, 
application is made for the extent in aid in a manner similar to 
that employed in the case of an extent in chiof (k). 

Sect. 8.— Diem Clausit Extremum. 

43. The writ of diem clausit extremum is the equivalent of a 
writ of extent tested after the death of a Crown debtor. A com¬ 
mission to find the debt, where the debt is not of record, is no 
longer necessary (l). The writ is issued on an affidavit of debt and 
death, showing, that is to say, that the person concerned owed a 
debt to the Crown and died owing such debt. Subject to this the 
practice follows generally that on extents in chief (m). 

Sect. 4.— Scire Facias. 

44. Scire facias on the Revenue side of the King’s Bench 
Division is the correct process for the recovery of Crown debts 
of record, of whatever kind (n). The writ, which is founded on 

(/) The extent con be issued immediately on a return being made under an 
extent or diem clausit extremum that a debt is owing to the Crown’s del tor 
(Exchequer Rules, I860, r. 48). 

( 17 ) West, Law of Extents, 248, 249. * 

(h) By the Extents in Aid Act, 1817 (57 Geo. 8 , c. 117). This Act limits the 
amount whit h might be recovered bv this means by the Crown debtor from his 
dobtor to the sum which was actually due fxom himself to the Crown, and also 
excludes fiom the opportunity of using the piocess nearly all simple oontract 
debtors and certain classes of bond debtors of the Crown. 

(%) R. aux. Hollis *v. Bingham (1831), 2 Or. & J. 130. 

(A) For forms of affidavit, see West, Law of Extents, 275 et tea. As to the 
evidence required on tho first inquisition, see B. v. Byle (1841), 9 M. & W. 227, 
disapproving R. aux. Hill v. Horublower (1822), 11 Price, 29. 

(/) Crown Suits, &o. Act, 1865 (28 & 29 Viet. 0 . 104), s. 47. Therefore it now 
makes no difference whether the debt was cf record in the deceased's lifetime or 
not, nor, in the case of debtors in tho second and third degiee, whether the debt 
was found by inquisition in tbe debtor’s lifetime or not. 

(m) B. v. Manning (1789), 2 Com. 016 ; B. v. Hassell (1824), 13 Price, 279; 
B. v. Crewe (Lord) (1836), 5 Dowl. 158. For tbe practice on extents in chief 
see pp. 14 et seq., ante; for a form of writ, see Bobertson, Civil Proceedings by 
and against the Grown, 280. 

(n) B. v. Bingham (1829), 3 Y. & J. 101, and B. y. Botfly (1841), 1 Dr. 
ft War. 213 (on recognisances); Yale v. B. (1721), 6 Bro. Part Oaa, 27 j 22. v. 
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* the record, requires the defendant to appear in the King 's Bench 
Division to answer the Crown’s claim. It is in force for six 
months, but is renewable, and is to be served, if possible, personally. 
Appearance must be entered in fourteen days, inclusive of the day 
of service, and the defendant, if appearing within due time, must 
plead to the writ within fourteen days after appearance. If he 

• does not appear, judgment may be signed, on an affidavit of Berviee, 
and execution issued in fourteen days from the day of signing 
judgment. The scire facias must in all cases be filed before 
judgment is signed (o). 

The defendant pleads direotly to the writ. He may plead in 
# abatement or in bar, or demur. If be alleges that there has been no 
breach of the condition, in the case of a bond, he will plead to 
that effect (p). Where the scire facias is on an inquisition, the 
defendant may plead to it without traversing the inquisition ( q ). 

Shot. 6 . —Summary Proceedings for the Recovery oj Duties, 

45. Any person accountable or chargeable with duty under the 
Succession Duty Acts or the Legacy Duty Acts, who is required by the 
Commissioners of Inland Revenue to deliver an account, and who 
makes default in doing so, may be ordered by a writ of summons 
sued out by the Commissioners on the Revenue side of the King’s 
Bench Division to deliver such account, or to show cause why he 
should not do so. A similar process may be followed where an 
assessment has been made of succession or legacy duty and it 
has not been paid, or whero a person has administered any part 
of the personal estate of any person deceased without obtaining 
probate or letters of administration within six months of the decease, 
or within two months after the termination of any suit or dispute 
regarding the probate or administration, unless such suit or dis¬ 
pute has terminated within four months after the decease (r). The 


M'Leod (1816), 8 Piice, 203; R. v. Ellis (1816), 3 Price, 323; A.-O. v. Win - 
Stanley (1831), 2 Dow & Cl. 302, H. L., and R. v. Chambers (1843), 11 M. & W 776 
(on bonds) ; A.-O v. Newman (1816), 1 Price, 438, and R. v. Mon all (1818), 
6 Price, 24 (on inquisitions). As to scire facias on oontiaets for the redemp. 
tion of land tax, see Land Tax Redemption Act, 1813 (53 Geo. 3, c. 123), 
Sched. ID (3). The fiat of the Attorney-General is required where a lunacy 
bond is put in suit by a solicitor other than the solicitor of a Government 
department. For t< ire facias on the Grown side, see p, 36, post. 

(o) Exchequer Rules, 1860, rr. 42—47. For forms of writ see ibid , Sched. A, 
Nos. 6—9. As to the method of proceeding in tho case of joint and several 
bonds, see Ecdeston v. Clvpsham (1668), 1 Wins. S&und. 163; R. v. Chapman 
(1796), 3 Anet 811; if. v. Young (1794), 2 Anst. 448. 

(p) R. v. Wiblin (1826), 2 0. & P. 10. 

a Anon. (1619), Keil. 200 b, pi. 16. As to pleading, see, generally, Manning, 
equer Practice, 2nd ed., 139 et seq. ; ana for forms, see Robertson, Civil 
Proceedings by and against the Crown, 281. A plea of payment after day but 
before writ issued, and acceptance by the Crown in satisfaction, is not sufficient 
(R. r. Ellis (1814), 1 Pnoe, 28; and see R. v. Bayly (1841), 1 Dr. & War. 
213, 217). 

(r) Crown Suits, &o. Aot, 1866 (28 & 29 Viet. o. 104), ss. 66—67. For 
forms of writs see ibid., Sched. XV., and Exchequer Rules, 1860, Sched. A, 
No. 12, as amended by Exchequer Rules, 1861. For appeals as to corporation 
duty, excise duties, and stamp duties, see title Revenue ; aa to estate and 
succession duties, title Estate and other Death Duties ; as to inoome tax, 
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* Sbot. a. procedure also applies to the recovery of estate duty (s) and the 
Summary duty on the property of bodies corporate and unincorporate (<). 
Proceedings The writs are to be in force for six months, renewable by re¬ 
fer the sealing as a writ of subpoena (u). The respondent shows cause by 
an affidavit in the King’s Remembrancer's Department, Betting 
or iJuiies. out th e reaBOna f or his non-compliance, and sets down the cause for 
hearing (a). * 

The court may, if it thinks fit, refer the matter to the proper 
officer for report and order his report to be stated as a special case, 
and may order the production of any documents and direct any 
issues to be tried by a jury (b). Appeals from the decisions of the 
court may be brought on notico in writing within four days and on, 
giving proper bail (c). 

If the respondent does not appear, or appears and does not 
show cause, he may be attached, on motion on behalf of the 
Commissioners (d). 

In other respects the practice is similar to that on proceedings 
commenced by a writ of subpoena («), 

Sect. 6.— English Informations. 

Sub-Sect. 1.— Nature and Object of English Informations. 

English 46. The English information, or information in equity, on the 

informations. Revenue side of the King’s Bench Division, is a valuable instru¬ 
ment at the disposal of the Crown or the Duke of Cornwall for 
the assertion of rights to hereditaments, particularly in cases 
where the title is ancient and obscure, and for the obtaining of an 
account and payment from defaulting officers or other persons or 
corporations (/). Where a plaintiff is joined with the Attorney- 


title Income Tax ; inhabited house duty, title Inhabited House Duty ; land 
tax, title Land Tax ; and as to compensation under the Licensing Act, 1904 
(4 Edw. 7, o. 23), title Intoxicating Liquors. 

(») Finance Act, 1894 (57 & 58 Viet. o. 30), s. 8. 

I f) Customs and Inland Revenue Act, 1885 (48 & 49 Viot. o. 51), s. 19 (1) 
u) Exchequer Rules, 1860, r. 127, and Rule of 26th November, 1861. 
a) Annual Fractioe, 1909, Vol. IL, p.*956. 

bj Oiown Suits, &o. Act, 1865 (28 & 29 Viot. c. 104), s. 68; and see also 
R. 8. C., Oid. 34, applied by Ord. 68, r. 2. 

(c) Crown Suits, &c. Act, 1865 (28 A 29 Viet a 104), ss. 59, 61; and see 
also R. S. 0., Old. 85, applied by Ord. 68, r. 2. 

(d) The practioe on motions.for attachment is governed by R. S. C., Ord. 52, 
applied by Ord. 68,* r. 2, except that the Ring’s Remembrancer’s Department 
deals with the formal parts of the procedure. See also Be Higgs (1888), 6 
T. L. R. 25. 

(e) See p. 9, ante. 

{/) The procedure is valuable to the Grown or Duchy of Cornwall, because, by 
its peculiar nature, which resembles that of the old equity bill, it forces the 
defendant to disclose his title or his ease by means of interrogatories administered 
at the same time as the information is delivered and embodying substantially 
the allegations contained in the information. By a judicious amendment of 
the information after the answers to the first set of interrogatories have been 
filed, the Crown can administer a fresh set, and so on, unll the defendant's 
case if entirely disclosed. On occasions this practice has been carried to 
inopditiate ana oppressive lengths (see the strong criticism in A.-O. to tbs 
miss of Wales v. St. Aubgn (1811), Wight. 167, 184, 216, 223). Indeed, the 
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General or with the Attorney-General of the Prince of Wales the pro* 
ceeding is known as an information and bill. The Attomey*General 
of the Duchy of Lancaster cannot file an information in the High 
Court (g). 

English informations have been used for the recovery of fore¬ 
shore (ft), for the recovery of other hereditaments, corporeal or 
•incorporeal (i), and for the recovery of money debts, where dis¬ 
covery and an account have been desired (ft). Proceedings under the 
Marriage Acts (l) on the relation of a parent or guardian for for¬ 
feiture of an estate accruing to a person by an improper marriage 
may also be taken by English information (in). 

* Sub-Sect. 2.—Practice. 

47. The practice on English informations is only subject to the 
Judicature Acts in so far as the rules made thereunder are 
specifically applied to it («). Apart from such special application 
the practice is governed by Part II. of the Crown Suits, &c. Act, 
1865, the Exchequer Rules, 1865 and 1866, and the traditional 
procedure of the king’s Remembrancer’s Department. 

48. The proceedings are not Commenced by writ, but by the 
filing of the information or information and bill, which must be 


Crown sooms to have originally adopted this procedure owing to its desire to 
avoid trial by jury and to prevent the defendant from pleading the geneial 
issue and retaining possession under stat. 21 Jac. 1, c. 14 (see p. 6, ante), as 
ho could have done, if it had proceeded by an information of intrusion. See, 
generally, BohcrtBon, Civil Proceedings by and against the Crown, 231. 

(g) A.-O. of the Duchy of Lancaster v. Devonshire (Duke) (1884), 14 Q. B. D. 
195. 

(A) A.-O. v. Constable (1879), 4 Ex. D. 172; A.-O. v. Williamson (1889), 60 
L. T. 930; A.-O. v. Emerson, [1891] A. 0. 649; A.-O. v. Newcastle-uiwn-Tune 
Coiporation, [1899] 2 Q. B. 478, 0. A., and many other cases. The Crown has 
also proceeded by information of intrusion, as in A.-O. v. Jones (1863), 2 H. & 0. 
847, or by suit in Chancery, os in A.-O. v. Tondtne (1880), 14 Ch. D. 58, 0. A. 

(*) A.-O. v. Siatvell [Lord) (1795), 2 Anst. 692, and A.-G. v. Ilallett (1847), 
16 M. & W. 669 (waste in a royal forest); A.-G. v. Sitwell (1836), 1 Y. & C. 
(EX.) 669; A.-O. v. Lambe (1838), 3 Y. & 0. (ex.) 162; A.-Q. v. llevtley (1869), 
Karelake's Bep.; A.-G. v Darker (1872), L. K. 7 Exoh. 177 (manorial rights); 
A.-O. v. Ftncenf (1721), Bunb. 192 (copyholds); A.-O. v. Eardley [Lord) (1820), 
8 Price, 39 (tithes). For Chancery proceedings for similar purposes, see A.-O. 
v. Mathias (1858), 4 K. & J. 579, and A.-O. v. Tomline (1877), 6 Oh. D. 750 
(minerals). 

(ft) Great Western Bail. Co. v. A.-O. (1866), L. It. 1 II. L. 1, and A.-O. v. 
Metr'ipolitan Bad. Co. (1880), 5 Ex. JX 218, 0. A. (railway passenger duty); 
A.-O. ▼. Richmond, [Duke) (No. 2), [1907] 2 K. B. 940, and many other cases 
(death and other duties); A.-O. v. Evans (1862), 5 L. T. 760 (fee farm rents). 
For Chancery proceedings for a similar purpose, see A.-O. v. Edmunds (1868), 
L. B, 6 Eq. 381. Unreported oxamples are given by Bobertson, Civil 
Proceedings by and against the Crown, 239. * 

(?) Marriage Act, 1823 (4 Geo. 4, c. 76), s. 23; Marriage and Eegistration 
Act, 1856 (19 & 20 Viet. o. 119), s. 19; Foreign Marriage Act, 1892 (55 & 56 
Yict. c. 23), s. 14. As to these, see title Husband and Wife. 

(m) The same Acts, however, provide that proceedings may be taken ’n 
Chancery, and this is the usual course. 

(a) R. S. 0., Ord. 68, r. 1. Ibid., rr. 2 and 2 a apply certain orders to all 
proceedings on the Revenue side of the King's Benoh Division, both at law and 
in equity (see note [h) on p. 8, ante). 
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printed, in the King’s Remembrancer's Department (o). In the 
information or information and bill the informant gives the court 
to understand and be informed of the facts alleged on behalf of 
the Crown, and prays such relief as the Crown desires, together 
with an account, discovery, an injunction, and such other ancillary 
relief as the informant thinks lit (p). 

•>A copy of the information is marked with the date of filing, 
and sealed in the King’s Remembrancer’s Department, and bears 
an indorsement commanding the defendant to enter an appearance 
within eight days after service on pain of having an appearance 
entered for him and of being arrested and imprisoned and of having 
a decree made against him in his absence (#). The copy of the 
information so indorsed is served on the detendant, if within the 
jurisdiction, in the same manner as a writ of tubpoena (r). Pro¬ 
vision is also made for service out of the jurisdiction ($). 

49. The defendant must appear within eight days, or, if beyond 
the jurisdiction, within such period as the indorsement of the 
information requires. After such period, and |g$hin three weeks 
from the date of service, the informant may apply to the King’s 
Remembrancer to enter an appearancf for the defendant on an 
affidavit of service; after the e%>iry of such period of three weeks 
the application must be made to the court or a judge. Where the 
defendant i& an infant or a person of weak or unsound mind not so 
found the court or a judge, on th# application of the informant, 
assigns a guardian ad litem to appear and answer for him. If an 
appearance has been entoi ed for a defendant by the informant, he 
may afterwards enter an appearance for himself in the ordinary 
way, but this is not to aiiect any proceedings duly taken or right 
acquired by the informant under or after the appearance entered by 
him or his right to the costs of the first appearance (a). If the 
defendant objects to the proceedings as invalid, it is the practice to 
allow him to enter a conditional appearance, without prejudice to 
any application to set aside the information or the service. 

50. Interrogator's are no longer embodied in the answer, but 
the informant embodies the substance of the information in 
interrogatories, if he requires an answer to the information, and files 
them within eight dajs after the time limited for appearance, or 
later by leave of the court or a judge, and delivers a copy thereof to 
the defendant or his solicitor within such eight days, or within 


(o) Crown Suits, &c. Act, 18G5 (28 & 29 Viet. c. 104), s. 7 ; Exchequer Buies, 
I860, r. 1 (1). 

(p) For precedents of English informations for various purposes, see Robert- 
son, Civil Proceedings by and against the Crown, 286 et seq. 

' (q) Crown Suits, &c. Act, 1865 (28 & ?9 Viet. o. 104), ss. 8, 10. A form of 
indorsement is given in Sohed. I. to the Act, but for the form at present in uBe, 
see Robertson, Civil Proceeding® by and against the Crown, 283. 

(r) Crown Suits, &o. Act, 1865 (28 & 29 Viot. o. 104), ss. 8, 9; see p. 9, 
ante. A defendant may have as many copies of the information as he requires on 
payment of one halfpenny per folio (Crown Suits, &o. Act, 1860 (28 & 29 Viet. 
C. 104), s. 11; Exchequer Buies, 1866, r. 1 (2) ). 

(«) Exchequer Rules, 1886, r. 2 (0), (6). 

(a) Bid., r. 2 (1)—(7). 
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eight days after the appearance of the defendant, if he appears at 
a later date. The copy delivered most be examined with the 
original and marked in the Bang’s Remembrancer’s Department. 
The interrogatories may be served out of the jurisdiction by leave 
of the court or a judge ( b ). 

51. Whether interrogatories are delivered or not, the defen¬ 
dant may, without leave, plead, answer, or demur to the informa¬ 
tion within fourteen days after the time at which he is or might 
have been required to answer interrogatories, or at a later date by 
leave of the court or a judge. His answer may contain not only his 
answer to the interrogatories, if any, but also such statements 
•material to the case as he thinks fit to make (c). 

A defendant may demur alone to an information within twelve 
days after his appearance, but not later ( d ). 

When interrogatories are delivered, the defendant must answor 
within twenty-eight days from their delivery to him (c), unless he 
obtains an extension of time (J ). 

The answer, wjg^hor to an information or to interrogatories, must 
be filed together with a fair copy, the latter being returned to tlfe 
defendant after examination in tbref King’s Remembrancer’s Depart¬ 
ment, certified as correct and ffcoper to be printed. A duly 
certified printed copy must be supplied to the informant within 
forty-eight hours after demand in writing and on payment. The 
defendant, however, may file Sprinted answor in the first instance, 
and this is the usual course. Extra copies may be obtained by the 
informant on payment (g). 

Peers and their widows make their answer upon honour (/i), and 
corporations under their soal; and, by order made on application by 
the informant, an answer may be filed without oath or signature (i). 

52. If the defendant fails to answer, any of the following 
courses may be adopted :— 

(1) An attachment may be issued against the defendant, and he 
may be brought to the bar of the court and committed to gaol 
until he answers (j). 

(2) The informant may proceed to have the information taken pro 
confteso. For this purpose on execution of the attachment, or 


(b) Grown Suits, &c. Act, lb65 (28 & 29 Viet. c. 104), s. 13 ; Exchequer Rules, 
1866, rr. 2 (6), 4. For loims of interrogatories, see Robertson, Civil 
Proceedings by and against tho Oiown, 318, 328. 

(c) Grown Suits, &c. Act, 1863 (28 & 29 Yiot. c. 104), ss. lo, 16 ; Exchequer 
Rules, 1866, r. 5 (8). For form of answei, see Robertson, Civil Proceedings by 
and against tho Grown, 296. 

(d) Exchequer Rules, I860, r 6 (1). 

(e) Ibid., r. 5 (2). For forms of answer, see Robertson, Civil Proceedings 
by and against the Grown, 305, 320. As to refusal to answer where the defen¬ 
dant might incriminate himself or otherwise, see Protector v. Lurrdey (Lord) 
(1055), Hard. 22; Dvplesiit v. A.-G. (1758), 1 Bro. ParL Gas. 415; A.-G. v. 
Daly (1888), Hayes & Jo. 879 ; A.-G. v. Conroy (1838), 2 Jo. Ex. Ir. 791. 

(/) Under R. S. 0., Ord. 64, r. 8, applied by Ord. 68, r. 2. 

(a) Exchequer Rules, 1866, r. 6. 

(A) Fowler, Exchequer Practice, 2nd ed,, Yol. L, 362. 

(*) Annual Practice, 1909, Yol. II., p. 910. 

(J) Exchequer Rules, 1866, r. 5 (2). 
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within three weeks thereafter, the informant may serve a notice of 
motion on the defendant for a date not less than fourteen days there* 
after, and if the defendant does not meanwhile put in an answer 
the court may order the information to be taken pioconfetw against 
the defendant on such terms aB it thinks fit. A similar course may 
be followed where the informant is unable to procure an attachment. 
The defendant also may submit that the information be taken pro• 
confmo, and apply on motion for his discharge. If the decree has 
been made without the appearance of the defendant at the hearing, 
or without previous notice having been served upon him or his 
having been attached, he is entitled to notice of the decree and to 
apply to have it set aside and for leave to answer within fourteen days, ( 
if he is within the jurisdiction, or within a time fixed by the court, 
if he is beyond the jurisdiction. If he does not so apply, the 
informant may apply to have the decree made absolute ( k). 

(S) The informant may file a traversing note and serve a copy 
on the defendant. The effect of this is the same as if the defendant 
had hied an answer traversing the whole information, or those 
parts of it to which the note relates, at the date dPthe note. After 
service of the note the defendant may not plead, answer, or demur 
without special leave of the collet or a judge ( l ). 


53. The answer is to be deemed sufficient if exceptions are not 
filed within six weeks after the filing of the answer, or if, having 
been filed, they are not set down to m argued in the next following 
term. The defendant may submit to the exceptions and file a 
further answer within eight days, or they will be set down in the 
Revenue paper and argued (m). 


54. Facts or circumstances occurring after the institution of 
the proceedings may be introduced (by leave, if the information has 
been served) into the information by amendment, if the case is other¬ 
wise in such a state as to allow of the information being amended (»). 
The amended information is served and answered in a similar 
manner to the original information (o). If an answer is required to 
amendments and exceptions together, it must be filed within 
fourteen days of the delivery of the interrogatories or the amended 
information (p). * # 

Where the cause is not in such a state as to permit the informa¬ 
tion to be amended,' the new facts or circumstances may be 
embodied in a supplemental statement, which is filed in the Ring's 
Remembrancer’s Department, and annexed to the information and 
treated, as to answer, evidence, and otherwise, as a supplemental 
information ( q ). 


(k) Exchequer Buies, 1866, r. 7. 

- (I) Ibid., r. 8 , wheie forms of traversing note are given. 

(m) Ibid., r. 6 (5). Omission to except does not car the Crown's right to foil 
discovery (A.-Q. v. Neivcastie-vpon- Tyne Corporation, T1897J 2 Q. B. 884, 0. A.). 

(n) drown Suits, &o. Act, 1865 (28 & 29 Viet c. 104), s. 24. The manner of 
amendment is pi escribed by the Exchequer Buies, 1866, r. 3, and B. S. 0., Ord. 
28, applied by Ord. 68 , r. 2 . 

(o) Crown Suits, Ac. Act, 1865 (26 & 29 Yiot e. 104), s. 12. 

(p) Exchequer Buies, 1666, r. 6 (4). 

(t) Md, *13 (4). 



Fart I.—Proceedings on the Revenue Side of the K. B. D. 


£fi. Only one replication may be filed in each cause, unless 
the court or a judge otherwise directs, and upon its being filed the 
cause is to be deemed completely at issue. 

£6. After notice of filing has been served the parties may 
proceed to verify their case by evidence^). The primary method 
in which evidence is to be given is by affidavit, and the evidence in 
dhief on both sides must be filed in the King's Remembrancer’s 
Department within eight weeks after issue joined, except by special 
order. But any party may apply to a judge by summons within 
fourteen days after issue joined for an order that evidence as to 
facts and issues specified in the summons may be taken vivd voce at 
the hearing of the cause. No affidavit is admissible as to the facts 
or issues covered by such order. Any party may also apply for 
an order that any particular witness or witnesses may be examined 
before a special examiner, and in this case the depositions must be 
filed within the eight weeks provided for the affidavit evidence. 
Any party within fourteen days after the closing of the evidence 
may apply for the production for cross-examination of any witness 
who has made an 5, affidavit, and the judge may order such pro¬ 
duction either at the hearing or before a special examiner («). 

The defendant must produce documents which are referred to in 
his answer (f), and not only the documents referring to the property 
claimed, but also anything which might tend to show that the 
defendant is not entitled to righhf which he alleges himself to possess 
in or about the subject-matter (a). The court will also order the pro¬ 
duction of documents which it has reasonable cause to believe 
are not immaterial to the informant's case, though the defendant 
lias sworn them to be so ( b ). 

57. Within eight weeks after the closing of the evidence the 
informant should set down the cause and serve a subpoena to hear 
judgment upon the defendant or his solicitor. If he does not, a 
defendant may set the cause down and serve the subpoena on the 
informant and any other defendants. The subpoena must be served at 
least ten days before the return thereof (<*). If the informant thinks 
that no evidence is required, he may set down the cause for hearing 
on iajarmation and answer by order of course obtained from the 
King’s Remembrancer’s Department, and in that case he does not 
serve a subpoena to hear judgment. 


(r) Exchequer Buies, 1306, r. 9, where forms of replication aro given. 

(«) Ibid., r. 10. As to affidavits, see also R. S. 0., Old. 38, applied by Ord. 
08, r. 2. The procedure was discussed in A.-G. v. Metiopohtan Sail. Co. 
(1880), 0 Ex. D. 218, O. A., where Jjbssel, M.R., at p. 224, thought that, since 
the Judicature Acts, the onus rested on the person opposing the application that 
evidence should be taken vivd voce to show why it should not be so taken. Rut 
the accuracy of this opinion seems to be more than doubtful. The Judicature 
Acts and Buies have nothing to do with the praotioe on English informations 
except so far as they are specially applied; see p. 21, ante. 
ft) A.-G. V. Lambs (1888), 8 Y. & 0. (EX.) 162. 

(a) A.-G. v. Newcastle-upon-Tyne Corporation, [1897] 2 Q. B. 884, 0. A 
ll ) A.-G. v. Emerson (1882), 10 a B. D. 191, 0. A 

(c) Exchequer Buies, {866, r. H, where a form of subpoena to hear judgment 
will be found. 
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t Sect. e. £ 8 . Costs may be awarded to or against the Crown (d). Ia the 
English lot mer case the taxing master gives a certificate of the costs allowed, 
Informa- and the solicitor of the department concerned may sue out a 
fitas. subpoena for the costs, leading to attachment in default of 

Costs. payment (c). 

Where the Crown does not proceed with an information, but does 
not actually withdraw from the cause, the court has no power to 
dismiss the cause with costs against the Crown (f). 

Appeal 69. An appeal is lodged and prosecuted in the ordinary 

way ((f). There is no provision for an application for a new 

Uiul. 

Abatement. 60. An English information does not abate on the demise of 
the Crown (/t). If for any other reason it abates or becomes defec¬ 
tive, an order to the effect of an order to revive or of a supplemental 
decree may be obtainod as of course on the allegation of the fact of 
abatement or defectiveness, and such order is equivalent, for the 
purposes of service and appearance, to an information filed on the 
same date, and to which the persons who would be defendants to 
an information of revivor or supplemental information were defen¬ 
dants. Any person under no disability', or under the disability of 
covertuie only, who is served with the order, may apply to the 
court or a iudge for its discharge within twelve days after service; 
a person under disability, other than coverture, may apply similarly 
within twelve days after service for the appointment of a guardian 
ad litem, and until the expiry of such twelve days the order is of no 
effect against such person (i). 


Part II.—Petition of Right. 

SiiCT. 1 .—Nature and Subject-matter of Petition of Bight. 

Petition of i 61. A petition of right is the process by which property < f any 
«ght, kind (including money or damages) is recovered from the Crown, 

whether the basis of the claimant’s title be legal or equitablJty). 


(d) Crown Suits Aot, 1855 (18 & 19 Viot. o. 90), ss. 1, 2 ; Queen’s 
Remembrancer Act, 1859 (22 & 23 Yict. c. 21), s. 21 ; R. S. 0., Ord. 65, applied 
by Ord, 68 , r. 2. * For tables of fees and costs, see the sohednles to the Exchequer 
Rules, 1865 and 1866. 

(e) Exchequer Rules, 1866, r. 21, where a form of subpoena is given. The 
costs are now taxed by a taxing master, and not by the King’s Remembrancer. 

(/) A.-O. v. Williamson (1889), 60 L. T. 930. 

(o) R. S. 0., Ord. 58, applied by Ord. 68 , r. 2 . 

(a) Stat. (1702) 1 Ann. o. 2 (stat. 1, c. 8 , Ruff.), s. 6 . 

(») Crown Suits, &o. Aot, 1865 (28 & 29 Yict. c. 104), s. 23; Exchequer Rules, 
1866, r. 13 (1)—(3). 

(k) Staundford, Prerogative, 72 b; Com. Dig. tit. Praerog. D, 78 ; 3 BI. Com. 
256; Qhitty, Prerogatives^! lie Crown, 340 et seq.; Tobin v. S. (1864), 16 0. B. 
(N. 8 .) 310, at p. 357. It is erroneous to suppose that a petition of right will lie 
for matters whioh are of grace and not of right (De Bode lSmotii v. R. (1848), 13 
a B. 364, Ex. Oh., at p. 387, n.: Feather v. R. (1805), 6 B. & S. 257). 
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A petition of right will lie for the recovery of lands or other 
corporeal hereditaments (1), whether before or after office found (m), 
of incorporeal hereditaments ( n ), of chattels real (o), of specific 
chattels (p) and, perhaps, their value, if converted (q), and of money 
claims in general (r). Among money claims for which a petition of 
right is available may be specified claims for liquidated sums due 
under contracts («), claims for payment for services rendered (t), for 
unliquidated damages for breach of contract (a), for the personal 
estate of deceased intestates ( b), for dues and duties of ail kinds 
which have been paid to the Crown (c), for compensation for land 


(l) Bro. Abr. tit. Petioion et Monstrous do Droit; Doe d. Legh r. Roe (1841), 
8 M. & W. 579 ; Monckton v. A.-G. (1850), 2 Mac. & Gk 402. 

(m) Bro. Abr. tit. Traverse de Office eto, 18; Oom. Dig. tit. Prserog. D, 78 j 
Homer v. R. (1885), referred to in Bobertson, Civil Pioceedings by and 
against the Grown, 333. 

(n) Bro. Abr. tit Poticion et Monstrans de Droit; Go. Ent tit. Potition de 
Droit; Widcs and Dennis Case (1589), 1 Leon. 190 (rentolmrge); Fitzherbert, 
Grand Abridgment, 19 (seigniory); Re Brain (1871), L. B. 18 Eq, 389, and James 
v. R. (1877), 5 Oh. D. 163, 0. A. (gales). 

(o) 37 Lib. Ass. pi. 11, T. B. M. 9 Hen. 4, pi. 17; Y. B. T. 9 Hen. 6, pi. 15 ; 
Y. B. P. 7 Hen. 7, pi. 2; Canterbury (Viscount ) v. A.-G. (1843), 1 Ph. 306, 325; 
Re Gosman (1881), 17 Oh. D. 771, 0. A. 

{p) Staundford, Pierogative, 75 b, 76 ; Tobin v. R. (1864), 16 0. B. (ir. s.) 
310, at p. 357; Feather v. R. (1865), 6 B. & S. 257, at p. 294; Thomas v. R. 
(1874), L. E. 10 Q. B. 31, at p 36. 

(?) Tobin v. R., supra; Feather v. R., supra. See also the unrepoited oases 
cited in Bobeitson, Civil Proceedings by and against the Grown, 336, where the 
opinion is expressed that probably tho remedy by petition of light does not 
extend to compensation or damages for the conversion of propeity. 

(r) De Bode's {Baron) Case (1845), 8 Q. B. 208, at p 271; Feather v. R., supra. 

(s) Thames Ironworks and Shipbuilding Co. v. R. (1869), 10 B. & S 33 (oxtias 
under a shipbuilding oontiact) ; Yeoman v. B., [1904] 2 K. B. 429, 0. A, 
(demunage under a ohaiteipaitv). 

(t) This statement is subjeat to the exceptions mentioned at p. 29, post. 
Several unreported cases where the fiat was granted to petitions of light of this 
nature will be found in Boboitson, Civil Proceedings by and against the Grown, 
338. 

(a) This muoh-disputed matter was settled in Thomas v. R., supra, where 
most of the earlier authorities were discussed, and in Windsor and Annapolis 
Sail. Qg. v. R. and Western Counties Sail. Co. (1886), 11 App. Cas. 607, P. O.; 
See alto Churchward v, R. (1865), L. B. 1 Q. B. 173; Eyre and Spottiswoode 
v. R. (1887), 3 T, L. B. 5, 304,447,0. A.; A.-G. v. Stewards Jt Co., Ltd. (1901), 
18 T. L. E. 131, H. L. For precedents, see Bobertson, Civil Proceedings 
by and against the Grown, 401 et seg. 

(5) Such petitions are usually assigned to the Chancery Division (compare 
Monekton v. A.-G., supra). Claims of this nature are subjected to the ordinary 
period of limitation by the Intestates Estates Act, 1884 (47 & 48 Yict. o. 71), 
s. 3. For precedents, see Bobertson, Civil Proceedings by and against the 
Crown, 416. 

(«) Except in oases where there is another statutory method of recovery 
provided, as in the case of income tax; see p. 29, post. Instances are Per&val 
v. R. (1864), 8 H. &. 0. 217 ; Ferry's Executors v. R. (1868), L. B. 4 Exch. 27; 
Ds Lancey v. R. (1872), L. B. * Exch. 140, Ex. Oh.; Grossman v. R. (1886), 18 
Q. B* D. 266; and Stern v. £., (1896] 1 Q.B. 211 (probate, legacy and succession 
duty); Winans v. B., [1908] 1 K. B. 1022, O. A. (estate duty) ; Dideson v. B. 
(1865), 11 H. L. Cas. 176 (excise duty); Malkin v. A, [1906] 21. B. 886 (com- 
pensation under the Licensing Act, 1904 (4 Edw. 7, o. 23); Peninsular and 
Oriental Steam Navigation do. v. B., [1901] 2 K. B. 686 (light dues); 
Tomhne v. B. (1879), 4 Ex. D, 252, 0. A., and Northam Bridge Co, v. B. (1886), 
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taken by the Crown (<£), for pensions («), for sums alleged to be due 
by the Postmaster-General (/), for claims relating to naval prise* 
and for claims relating to colonial stock or any dividend thereon (g). 

Where a claim is on the borderline between contract and 
tort, it has been usual for the Crown to grant the fiat, in order 
that the matter may be discussed, and to take its objection by 
demurrer on the pleadings (h). * 

It would seem that where a claim to movable property arises 
in a British colony or dependency a petition of right will lie in 
respect of it, if the sum claimed is chargeable on the Imperial 
and not on the local revenues ( i ). Where the claim relates to land 
situated abroad a petition of right in respeot of it will not lie iq 
this country, except, it would seem, whore the land is vested in 
the Crown for Imperial purposes and not in the Crown for local 
purposes or in the local Government (7c). 

62. Since the King can neither do nor authorise a wrong, a 
petition of right will not lie for damages for a tort alleged to have 
been committed either by the Crown or by a servant of the Crown 
acting by the Crown’s authority ( l ). On this principle a petition 


65 L. T. 759 (tolls). Other (unreported) instances of different kinds vrill he 
found in Robertson, Civil Proceedings by and against the Crown, 213—245. 

(d) Blundell v. It., [1905] 1 K. 13. 613; compare Incorporated Society r. B., 
[1900] 11. R. 464, 0. A. 

(e) Subject to what is said at p. 29, poet; see Oldham v. Lords of the 
2'reasury (infra 1800 -1827), cited 0 Sun. 220 ; Owens v. II., [1900] 2 I. R. 513. 

(j ) Postmaster-General y. Great Western Hail. Co. (1889), 6 T. L. It. 714, H.L., 
ana lie St. James and Pall Mall Electric Lighting Co., [1901] W. N. 68 (under 
the Telegraph Acts); Clogher Valley Tram Co. v. B. (1892), 30 L. R. Ir. 316 
(under the Post Office (Paicels) Act, 1882 (45 & 46 Viet. c. 74)). 

(y) By the Colonial Stock Ad, 1877 (40 & 41 Viet. c. 59), s. 20), which 
provides that the ceitificate of tho judgment (see p. 34, post) in such a case is 
to bo left with the registrar of the stock instead of the Treasury, and the judg¬ 
ment is to be complied with by him or by some other agent of the colonial 
Government having possession in England of moneys belonging to that 
Government. 

(A) Seethe case of Hart is's Petition of Bight (1903), not reported, which is 
discussed in Robertson, Civil Proceedings by and against the Crown, 341. For 
other cases where the claim savoured of tort, but where the Grown allowed 
the petition to proceed, see Windsor and*Annapolis Bail. Co. v. R and Western 
Counties Bail. Co. (1886), 11 App. Gas. 607, P. O., and West Band Central Gold 
Mining Co. v. It., [1905] 2 E. B. 391. 

(t) There is little authority upon this point; but see Frith v. B. (1872), L. R. 
7 Exch. 365; Boss v. Secretary of State for India in Council (1875), L. R. 19 Eq. 
509, at p.»536; Dickson v. B. (1865), 11 H. L. Cas. 175; and the unreportea 
coses of Bvsht v. B. (1869), and Bybmd v. B. (1883), referred to in Robertson, 
Civil Proceedings by and against the Grown, 340. 

(k) Be Holmes ( 1861 ), 2 John. & 5. 527 ; Lautour v. A.-G. (1865), 5 New Rep. 
102, 231, 0. A.; Bnner v. Salisbury (Marquis) (1876), 2 Ob. I). 378. The 
exception added in the text is not inconsistent with Be Holmes, supra, where 
the land was vested in the Crown by a colonial Aot for the purposes of the 
colony, and therefore was only technically vested in the Imperial Grown. 
'Where land, though situated in a colony, is vested in the Crown for Imperial 
purposes, a judgment against the Crown on a petition of right in England will 
oporate effectually to put the Grown out of possession. 

(l) Canterbury (Viscount) v. A.-G. (1843), 1 Ph. 306; Tobin v. B. (1864), 18 
O. B. (n. s.) 310; Feather v. B. (1865), 6 B. & S. 257. Hie proper remedy in 
such a case is by action against the person who committed the alleged tort, 
since, as the Crown cannot authorise a wrong, it follows that a servant of the 
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of right will not lie for the alleged infringement of a patent by the 
Crown or its servants (tn); bat in a proper case the Crown has 
sometimes agreed to be bound by the result of an action for 
infringement brought against one of its servants (n). 

Military, naval, and civil officers of the Crown are dismissible at 
will ( o), and no petition of right can be brought by them to recevey 
pay, pension or other sums to which they claim to be entitled for 
their services, or damages in respect of their dismissal ( p ). Neither 
have they any right of action for breach of an implied warranty of 
authority against the officer who engaged them (q). 

Petition of right has also been held to be inapplicable to a claim 
tp a share of funds paid to the Crown under treaty with a foreign 

g ower (r) and to a claim for damages for property seized by the 
lovernment of a foreign country which subsequently came under 
the sovereignty of the Crown by conquest («). 

There are cases where a claimant is entitled by statute to 
sue the Government department or officials concerned (t), and there 
it would seeru that the remedy by petition of right is taken away. 
The same principle applies where a special statutory means is 1 
provided for recovering property from tho Crown itself [a). 
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Grown cannot plead the Crown's authority in his defence. In some British 
possessions, howevor, proceedings equivalent to a petition of right may, by 
statute, he brought against the Grown or its representative (/i. v. Williams (1884), 
0 App. Gas. 418, P. 0. (New Zealand); Famdl v. Bowman (1887), 12 App. Cos. 
643, P. 0. (New South Wales); A.-Q. of the Straits Settlement v. Wenujss (1888), 
13 App. Gas. 192, P, 0. (Straits Settlement)). Hittihewage Siman Appu y. 
Queen's Advocate (1884), 9 App. Gas. 571, P. 0., will be found, when examined, 
not to be opposed to these eases. 

(m) Feather v. It. (1865), 6 B. & S. 257; and see Dixon y. London Small Arms 
Co. (1876), 1 App. Gas. 632. 

(n) See the uureported cases referred to in Bobeitson, Civil Proceedings by 
and against the Crown, 352. 

(o) This general principle is subject to certain statutory exceptions, rondoling 
certain officers, usually judicial, immovable by the Grown. 3?or the principle 
and the exceptions, see title Constitutional Law, Yol. VII., p. 22. 

(») Be Tufndl (1876), 3 Oh. D. 164; De Dohsey. It. (1886), 66 L. J. (q. b.) 
422, n., H. L.; Mitchell y. B. (1890), cited [1896] 1 Q. B. 121, n., 0. A.; and 
Smith y. Lord Advocate (1897), 25 B. (Ct. of Sees.) 112 (military officers) ; 
Skenton y. Smith , [1895] A. 0.229, P. 0.; Dunn v. B., [1896] 1 Q. B. 110, 0. A.; 
Could y. Stuart, [1896] A. 0. 675, P. 0.; Young y. Adams, [1898] A. 0. 469, 

P, 0.; Young y. Waller, [1898] A. 0. 061, P. 0. (civil servants). The principle 
of these oases is equally applicable to naval officer's. See also the Superannua¬ 
tion Act, 1834 (4 & 5 Will. 4, c. 24), s. 30 ; Edmunds y. A.-Q, (1878), 47 L. J. 
(OH.) 345; Coopery. B. (1880), 14 Ch. T). 311. A scries of unreported coses 
will be found in Robertson, Civil Proceedings by and against the Grown, 357, 359. 

(q) Dunn y. Macdonald, [1897] 1 Q. B. 555, G. A. 

(r) De Bode [Baron) y. It. (1851), 3 H. L. Gas. 449; Rustmjee y. B. (1876), SI 

Q. U D. 69, 0. A. . 

(s) West Band Central Cold Mining Co. y. R., [1005] 2 K. B. 301. 

(t) See titles Constitutional Law. VoL VI., p. 414; Public Authorities 
and Public Obpioehs ; De Bode [Baron) y . R., surra ; Frith y. R. (1872), L. B. 
7 Exch, 365. 

(a) As, for instance, by the National Debt Act, 1870 (33 9c 34 Viet o. 71), 
s. 55, and rile Acte relating to income tax. Oases as to income tax iu this 
connection are Hdllom Viaduct Land Co. y, R (1887), 62 J. P. 341, and Hunter 
V. R, [1903] 1 K. B. 514, 0. A. 
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63. The plaintiff in a petition of right is at the present day 

entitled the suppliant. He may, it seems, be either a British 
subject or an alien (6). A petition oi right may be brought by the 
executor, administrator, or other representative (c), or by the 
assignee (d) of a claimant. m 

The petition may be lodged against the King either in his 
public or in his private capacity, according as the subject-matter 
concerns him in the right of his Crown and Government or in 
respect of his private property or matters affecting him as an 
individual (e). It would seem that it will not lie against him for 
property received by his predecessor (/), and will abate on thb 
demise of the Crown ( g ). 

Where the property in dispute has been granted away or dis¬ 
posed of by the King or his predecessors, a copy of the 
petition and fiat may be served on the person in the possession or 
enjoyment of the property, who may bo required to answer 
thereto (h). 

64. A petition of right may be entitled either in the 
King’s'Bench Division or in the Chancery Division, as the sup¬ 
pliant thinks fit, according to the subject-matter (i), or in the 
Probate, Divorce and Admiralty Division, if it relates to naval 
prize (/c). It should be addressed to the King, should state the 
Christian name and surname and usual place of abode of the 


(b) Re R. and von Frantziua (1838), 2 De G. & J. 126 (Prussian); l)e DoJise v. 
R. (1880), 68 L. J. (Q. b.) 422, n., II. L. (Austrian). The older authorities which 
speak of the suppliant as a “subject"—namely, Staundford, Prerogative, 72 b 
et tea. ; 3 Bl. Com. 256; Chitty, Prerogatives of tho Crown, 840, 341—do not 
really throw muoh light on the matter, if it is considered that in earlier times 
the right of an alien to maintain even a porsonal action was by no means admitted, 

(c) De Rode (Baron) v. R. (1848), 13 Q. B. 364, Ex. Ch.; and see the oases as 
to the recovery of the personal estate of intestates, p. 27, ante. 

(d) Re Rolt (1869), 4 De G. & J. 44. 

(e) Petitions of Bight Act, 1860 (23 & 24 Yiot. o. 34), ss. 11, 13, 14. 

(/) A.-Q. v. Kohler (1861), 0 II. L. Cos. 654; compare also Ryv a v. 
Wellington (Duke) (1848), 9 Beav. 570, at p. 601. But see the wording of s. 6 of 
the Petitions of Bight Act, 1860 (23 & 24vict. o. 34). 

(g) This seems to follow from the fact that a petition of right can only proceed 
by the fiat of the Sovereign, which is a personal authorisation given by the 
individual monarch, but no doubt his successor could adopt his flat. 

(h) This procedure, which was first introduced by the Petitions of Bight Act, 
1860 (23 & 24 Yict. c. 34), s. 5,* was intended to take the place of the acire/adaa, 
whereby the King's grantee was brought before the court. It is confined 
strictly to cases where thore has been a grant or disposal of the property in 
question by the Crown. Instances of such joinder are Kirk v. R., A.-Cf. v. 



Bootv, Kinloch v. R., [1884] W. N. 80, (3. A. (joinder of the Secretary of State 
for India as possessor of certain booty daimed from the Crown). A person 
who is misjoined con, it seems, demur (Kirk v. R., supra, at p. 563, per 
Wickenb, Y.-O., appears to be incorreot), or apply to be struck out under 
B. S. 0., Ord. 16, r. 11. An interested person, who is not joined, can apparently 
apply to be joined. 

(*) Petitions of Bight Act, I860 (23 & 24 Yiot. c. 34), s. 1. * 

(*) Naval Prize Aot, 1664 (27 & 28 Yiot. o. 26), s, 62. 
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suppliant and of his solicitor, if any, and should set forth with con¬ 
venient certainty the facts entitling the suppliant to relief (i). 

It may conclude either with a general prayer that it may be 
indorsed “ let right be done," the specifio claims being set out in 
the body of the petition, or with a special prayer. In either caBe 
any claim, whether substantive or ancillary, may be made which is 
not incompatible with the Crown’s prerogative or does not lie outsidh 
the matters whioh are properly the subject of a petition of right. 
It must be signed by the suppliant, his counsel or solicitor (in). 

65. The petition must be left with the Home Secretary for 
submission to the King, with a view to its receiving the fiat if the 
King thinks fit (»). The King may grant or refuse his fiat at his 
pleasure (o), and it cannot be said to be absolutely the duty of the 
Attorney-General to advise the grant of the fiat in every case where 
the petition discloses a reasonable and probable ground of claim ( p). 
The fiat may be granted to the whole or part of the petition, and 
may be either absolute or qualified, and the qualification may be 
of any nature, either forming part of the actual fiat or consisting 
of an intimation given when the petition is returned to the sup-' 
pliant with the fiat (q). Until the fiat has been granted the 
petition cannot be set down for trial (/•). 


(?) Petitions of Right Act, 1860 (23 & 24 Viet o. 34), s. 1. A petition of 
right should sot out the suppliant’s claim with even more clearness and 
ceitainty than an ordinary statement of claim, suico the CJtown’s advisers have 
to depend upon it to show them whether such a case is disclosed as to justify 
them in recommending tho King to giant his fiat. The view that looseness of 
diafting is permissible is enoueous ( West Rand Central Cold Mining Co. v. JR., 
[19051 2 K. B. 391, at p. 399). Tobm v. B . (1863), 14 0. B. (n. s.) 605, at 
pp. 519, 524, is not conttary to this; the observations there only refer to the 
particular petition of right which was then before the Court. See also the 
unrepoited judgments of tho 0. A in Be Dohsi v. R. (1883), 1 T. L. R. 509, 
0. A., cited in Robertson, Civil Proceedings by and against the Crown, 374. 
l?or a form of petition, see Petitions of Right Act, 1860 (23 & 24 Viol a 34), 
Sched., No. 1 ; and for numerous precedents, see Robertson, Civil Proceedings 
by and against the Crown, 401 et seq. 

(m) Petitions of Right Act, 1860 (23 & 24 Viet. c. 34), s. 1. 

(n) Ibid., s. 2. The Home Secietary is not liable to an action at the suit of 
the suppliant for advising the King not to grant his flat ( fririn y. Grey (1862), 
3 P. & J?. 635; contrast Fulton v. Norton , [1908] A. 0. 431). It is doubtful 
whether a mandamus would lie to compel him to submit the petition to the 
King if he failed to do so, see Re Mitchell (1396), 12 T. L. R 324, 458, 0. A. 

(o) Tobin v. R-, supra. Certain observations in Ryvet v. Wellington ( BvJke ) 
(1846), 9 Beav. 679, at p. 600, and Re Nathan (1884), 12 Q. B. D. 461, at 

B . 479, Cl A, are, it is submitted, erroneous in suggesting that there is any 
mit to the absolute discretion of the Crown. There is no means by which 
any court could control the Crown in its grant of, or refusal to grant, the 
flat. 

(») It has been suggested that it is the duty of the Attorney-General .to 
advise the Crown to grant its fiat to all petitions except those whioh toe 
fiivolous; but it is doubtful whether there is any real ground for this view. 
In any case the Attorney-General oould only be responsible to Parliament in the 
matter, and not to the courts. 

(q) Staundford, Prerogative, 73 a; Bankers * Cate (1700), 14 State Tr. 1, at 
p. 69. 'The Crown occasionally, while granting the fiat, in order that the matter 
may come before the oourte, intimates to the suppliant that it proposes to demur 
and that, in its opinion, the petition must fail. 

(r) Re Mitchell, supra, atp. 458, 0. A 
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66. A petition of right, if entitled in the King’s Bench Division, 
must slate the venae in the margin (a). It would seem that the 
King may, by way of qualification to his fiat, order the trial to 
take place at some other venue than that stated in the margin, or 
fix a venue if none be so stated (a), and also that the Bong may, 
under certain conditions, order by his fiat that the trial shall take 
place elsewhere than in England (£>)• If the Crown or the suppliant 
desire to change the venue aftor fiat, the procedure, it seems, is by 
petition to the Lord Chancellor, who may thereupon, if he thinks fit, 
change the venue (c). 

67. The petition is filed in the Writ, Appearance, and Judg¬ 
ment Department of the Central Office {d). A copy^ of the petition 
and fiat must be left with the Treasury Solicitor, with an indorse¬ 
ment praying for a plea or answer within twenty-eight days, and 
a copy must also bo served on any third party, with notice to 
appear within oight days and to plead or answer thereto within 
fourteen days (e). 

68. The petition may be answered by way of answer, plea or 
demurrer in the Chancery Division, or in the King’s Bench Division 
by way of plea or demurrer, or by both plea and demurrer by or 
in the name of the Attorney-General on behalf of the King or by 
or on behalf of the third party, and the same matter as would be 
sufficient ground of answer or defence in point of law or fact to such 
petition on behalf of the King may be alleged on behalf of the third 
party (j). The Crown can exercise all its prerogative rights in the 


(a) Petitions of Eight Act, 1860 (23 & 24 Viet. o. 34), s. 1. 

(a) See lie Bering (1837), 2 U.&W. 873; and compare the Petitions of Eight 
(Ireland) Act, 1873 (36 & 37 Viet. c. 69), s. 2. It does not appear that the 
Petitions of Eight Act, 1860 (23 & 24 Viet. c. 34), s. 1, by providing that the venue 
should be stated in the margin' affected the Crown’s prerogative to grant the 
fiat with such qualifications as it chose, including a qualification involving a 
change of venue (see p. 31, ante). 

(b) The opposite view has been prevalent but, it is submitted, is incorrect, 
since the power of the Crown to grant a qualified fiat seems to be unlimited 
(see p. 31, ante). But it is suggested that the conditions of the exercise of the 
power are that the matter must be within the cognisance of the court to which 
it is sent, that its trial there does not oonflict with the local law, and that the 
satisfaction of the judgment, if against the Grown, will fall on the Imperial 
revenues. 

(c) Petitions of Eight Act, 1860 (23 & 24 Viet. o. 34), ss. 3, 4. For forms, 
see Bobertson, Civil Proceedings by and against the Crown, 415. 

(d) Practice Masters’ Buies, r. 16; Chancery General Order, February 1, 
1862, r. 1. If the petition is in writing, a printed copy must also be filed. 
The fees are £1 (impi eased) for the petition and da. for each copy for 
service. 

(e) Petitions of Eight Act, 1860 (23 & 24 Viet. o. 34), ss. 3, 6. Tho 
copies served must be sealed at the Central Office (Chancery General Order, 
February 1, 1862, r. 8). For forms of indorsement and of appearance of a 
third party see the sohedule to the Act, Nos, 2, 3, 4; and see also B. 8. C„ 
Ord. 12. 

(/) Petitions of Bight Act, 1860 (23 & 24 Viet. c. 34), s. 6. It has hitherto 
boon tho practice of the Crown and third parties to demur, if so advised, 
in spite of the general abolition of demurrers, and in spite of the fact that 
e. 7 of tho 4ct applies the current practice to petitions of tight (see p. 33, 
post). 
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matte* o! pleading, such as pleading double and denying m general Swjt. t. 
terms (g). At common law the Grown never counterclaims, but has Sroeednre* 
done so in the Chancery Division. It is entitled to plead a set- — 
off (ft). 

A petition of right cannot be amended, unless a fresh fiat is 
obtained to the amended petition (i). 

* Applications to obtain extension of time for pleading Bhoulci, 
it would seem, be made by summons to a judge in chambers, 
and not to a master, but the practice is to make them to the 
latter. 

69. The laws and statutes in force as to pleading, evidence, Practice 
nearing, and trial, security for costs, amendment, arbitration, special generally 
cases, the means of procuring and taking evidence, set-off, and 
appeal in actions between subject and subject, and the practice and 
course of procedure of the courts for the time being in reference 

to such actions, is, unless the court otherwise orders, applicable to 
petitions of right; but the subject is not to have any remedy against 
the Grown to which he would not have been entitled before the. 

Petitions of Right Act, 1860 (ft). 

70. The practice is for the suppliant not to take out a summons interlocutory 
for directions ( l ), but applications by the suppliant or the Crown or P roceedln s > * 
a third party are made in the ordinary way by master's summons, 

except as to the place of trial ( m) and possibly extension of time for 
pleading (n). The Crown or third party can obtain discovery from 


(<?) Tobin r. R. (1863), 14 0. B. (n. a.) 603. For precedents, see Robertson, 
Civil Proceedings by and against the Crown, 402 et teq. 

(h) Petitions of Right Act, I860 (23 & 24 Viet. c. 34), s. 7; De Lancet/ v. R. 
(1871), L. R. 6 Exoh. 286, at p. 288; Rustomjee v. R. (1876), 1 Q. B. D. 487, at 
p. 491. 

(t) Obviously the suppliant has no right to prosecute a claim which is not the 
same as the claim which the fiat permitted him to prosecute, and s. 7 of the 
Petitions of Right Act, 1860 (23 & 24 Yict. o. 34), cannot affect this. In Re R. 
and Canterbury (Viecount ) (1840), 1 Coop. temp. Cott. 143, at p. 146, the petition 
was amended Tby the consent of the Attorney-General, though it seems cloar 
that he had no power to give such consent; see the unreported cases cited 
Robertson, Civil Proceedings by and against the Crown, 390, 391. 

(ft) 23 & 24 Yict. c. 34, s. 7 ; Tobin v. R. t supra ; Tomline v. R. (1879), 
4 Ex. D. 262, C. A. S. 16 of the Act (repealed by the Statute Law Revision 
and Oivil Procedure Act, 1881 (44 & 46 Yict. o. 59)) gave the judges (now 
the Rule Committee) power to make rules for petitions of right. The only 
rules made under this power were the Chancery General Order, February 1, 
1862, which is stQl in force. The effect of the above-cited provision is, it is 
submitted, to apply to petitions of right the rules of practice (see title Practice 
and Procedure), which are from time to time current with regard to the 
matters specified, subject always to the special nature of a petition of right, the 
Portions of Right Act, 1860 (23 & 24 Yict. o. 34), and the general prerogative 
rights of the Crown. 

(2) A summons for directions has been taken out by a suppliant m one case 
only, end it was there dismissed by the master on objection taken on behalf of 
the Grown on the ground that the manner in which a Petition of Right ie 
launched is inconsistent with such a summons, and that the time and manner 
of p leading are fixed by the Petitions of Right Act, 1860 (23 & 24 Yict. o. 8$). 
[Shis point, however, cannot he considered as settled.— Eds.] 

‘m) Seep. 32, ante. 

n) See supra , where it is suggested that the usual practice is etroneoua. 
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the suppliant, but the suppliant is not entitled to discovery against 
the Crown (o). 

71> A petition of right is entered and set down for trial like an 
ordinary action, and is tried in the ordinary way, unless the Crown 
demands a trial at bar (p). 

* 72. The suppliant, but not the Crown, can be called upon t5 
give security for costs (q). 

73. The Limitation Act, 1628, does not apply to petitions of 

right (r), but petitions of right for the recovery of the personal 
estate of a deceased person aro subject to the same limitation as 
actions for the same purpose brought against a subject (s). c 

74. If the Crown or a third party fails to plead, answer, or 
demur in due time, the suppliant may apply to the court or a judge 
for an order that the petition may be taken as confessed, and the 
court may so order. The order may be afterwards set aside on such 
terms as the court thinks proper (f). 

The judgment may declare that the suppliant is or is not 
entitled to all or any of the relief prayed, and a judgment that he 
is entitled to relief will have the effect of a judgment of amoveas 
manus(u). The judgment must be certified, on the application of 
the suppliant, by one of the judges of tho court in which the petition 
was presented, either to the Treasury or to the Treasurer of the 
King’s Household, according as the petition was addressed to the 
King in his public or in liis private capacity. It thereupon becomes 
the duty of the recipient of the certificate to see that the judgment 
is satisfied (z). 


(o) Thomas v. R. (1874), L. B. 10 Q. B. 44; Tomline v. R. (1879), 4 Ex. D. 
252; A.-O. v. Newcastle-upon-Tyne Corporation, [1897] 2 Q. B. 884, 0. A., at 
p. 395. The matter is more doubtful in Chancery; contrast A.-O. v. London 
Corporation (1850), 2 Mao. & Or. 247, at p. 259, and A.-O. v. Olapham (1853). 10 
Hue, App. IL, at pp. lx via., lxx. 

(p) See p. 33, ante. The hearing fee is £2. 

fg) Tomlins v. R., supra, at p. 254. 

(r; Rustomjee ▼. R. (1876), 1 Q. B. D. 487. The criticism on this decision in 
works dealing with the question of limitation of time appears to he based on a 
misapprehension. The Limitation Act, 1623 (21 Jao. 1, c. 161, only applies to 
actions, and a petition of right is not an aotion; see, generally, title Limita¬ 
tion of Actions. 

(«) Intestates Estates Act, 1884 (47 & 48 Yict. o. 71), s. 3. 

(<) Petitions of Bight Act, 1860 (23 & 24 Yict. o. 34), a 8; Tobin v- R. 
(1863), 14 0. B. (n. Vj 505 ; Re Banda and Kirwee Booty, Kiidoch v. R., [1882] 
W. N. 164 j [1884] W. N. 80, 0. A. The application, it seems, should be made 
to a judge in ohambers, though in the last-cited case it was made by motion (see 
Bobertson, Civil Proceedings by and against the Crown, 394, and the unreported 
case there cited and discussed). 

' («) Petitions of Bight Aot, 1860 (23 & 24 Viot. o. 34), ss. 9, 10. A judgment 
of amoveas manus (that the hands of the Crown be amoved) puts the Crown 
or its grantee, without more, out of possession (Staundford, Prerogative, 77 b; 
Ohitty, Prerogatives of the Crown, 348). For forms of judgment, see Bobertson, 
ibid., 416 ; and compare the similar forms of judgment on traverse of escheat^ 
Bobertson, ibid., 460. 

(a) Petitions of Bight Aot, 1860 (23 & 24 Viet. c. 34), ss., 13, 14. ,For title 
form cd certificate see iWd., Sohed., No, 5. The process of certifying is usually 
emitted in practice. 
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75. The Attorney-General or other person on behalf of the Bww. s, * 
Crown and any third party are entitled to recover costs against the Procedure, 
suppliant, and the suppliant against the Crown and any third n *— 
party, in the same manner and subject to the same restrictions and 0Ma> 
discretion and Under the same rales, so far as they are applicable, 
as are in force for the payment or receipt of costs in proceedings 
(between subject and subject (y). * 


Part III.—Proceedings on the Crown Side of 
the King’s Bench Division. 

Scot. 1 .—Scire Facias. 

76, This species of scire facias is employed for the purpose of Soirs facias. 
rescinding Crown grants, charters, and franchises (a). Such a 

grant, in order to be rescinded by this process, must be of record (&)., 

The proceedings are conducted through the agency of the 
Crown Office, as successor of the Petty Bag Office (c). If they are 
initiated by a subject, the fiat of the Attorney-General must be 
obtained. Declarations and other pleadings are to be delivered to 
the opposite party and not filed (d). 

The judgment, if in favour of the applicant, orders that the 
Crown grant is to be restored to Chancery, there to be cancelled. 

The parlies attend in Chancery, and the seal is cut off and the 
enrolment vacated (c). 

Sect. 2. — Inquisition of Escheat. 

Sub-Sect. 1.— Inquisition. 

77. In England and Wales, exclusive of the Duchy of inquisition of 
Lancaster, the special commission of escheat (/) is issued by the escheat. 


(y) Petitions of Right Act, 1860 (23 & 24 Yict. o. 34), ss. 11, 12. These 
pi ovisions pievent the application of the Crown’s prerogative, whereby it 
neither pa) s nor receives costs. It would seam that the Crown still keeps its 
prerogative remedies for the reoovery of costs, in spito of these provisions, since 
s. 11 does not expressly dopiivo the Crown of the use of those xemedies in the 
case of a petition of light (see R v. Cowing (1877), not reported, referred to in 
Robortson, Civil Proceedings by and against tho Crown, 398). 

(а) Instances are Peter v. Kendal (1327), 6 B. & 0. 703; Eastern Archipelago 

Co. v. B. (1853), 2 E. &B. 310, 856, Ex. Oh.; R. v. Hughes (1866), L. R. 1 P. C. 81. 
Scire facias on recognisance in the Crown Office was abolished by Crown Office 
Rules, 1686, r, 127 (now 1906, r. 116), and sure facias to repeal letters patent for 
an invention by the Patents, Designs and Trade Marks Act, 1883 (46 A 47 Viet, 
o. 57), s. 26 (1), now repealed by the Patents and Designs Act, 1907 (7 Edw. 7, 
c. 29). F« scire facias on the Revenue side, see p. 18, ante. * 

(б) R. v. Hughes, supra. 

M See note (l) on p. 37, post. 

(d) Petty Bag Act, 1849 (12 & 13 Viet. c. 199), s. 30. For a form of 
pleadings, see S. v. Eastern Aichipelago Co., supra. 

(a) Bynner v. R (1846), 9 Q. B. 523, Ex. Ch.; R ▼. Eastern Archipelago Co,, 
supra. 

(f) Proceeding* in oopneotion with inquisitions of escheat aw governed by 
the Escheat Procedure Rules, 1889, made, under a 2 of the Eschqg^XProepduw) 



86 


Grown Practice. 


« Sect. 9. 
Inquisition 
of Escheat. 


Inquiry, 


Entry. 


Return. 


Clerk of the Crown in Chancery under the Wafer Great Seal. 
After reciting that the King has been given to understand that 
certain hereditaments have escheated to the Crown, it orders the 
commissioners to inquire by a jury as to the hereditaments of the 
deceased in the county, when and where he died, and whether 
without disposing of such hereditaments by will and without heir, 
aflnd, if so, the yearly value of the same and of whom they wera 
held, whether they nave devolved to the Crown by escheat, who 
has received the mesne profits of them, and in whose possession 
they are. It then orders them to soize the hereditaments into 
the King’s hands and to return their inquisition, together with the 
commission, into the High Court. It also gives them power to 
summon witnesses, and orders the sheriff to summon a jury (g). 

78. The inquiry is held in public, at a place appointed by the 
commissioners in the county where the lands are situate, and may 
be adjourned from time to time and from place to place. The 
number of tho jury, which is to be returned and impanelled by the 
sheriff of the county and sworn by the commissioners to give a true 
vordict, is to be twelve, but the commissioners may proceed with not 
less than nine. It may be discharged by :he commissioners and a 
fresh jury impanelled. The commissioners may take the verdict 
or finding of a majority. The witnesses may be compelled to 
attend by Crown Office subpoena, and their evidence, when they are 
unable to attend, may be taken on affidavit. Any person claiming or 
setting up any title to the hereditaments in question is entitled to 
be heard and may cross-examine any witness by himself, his 
counsel or solicitor. 

Any one or more of the commissioners may, subject to the terms 
of the commission, exercise the powers of the commissioners ( h). 

79. No actual entry is made unless a tenant is in occupation 
under a tenancy which was not valid or which does not continue 
under the escheat to be so. If a valid tenancy still subsists, the 
tenant is asked to attorn to the Crown (i). 

80. The inquisition is to be in writing or print, or both, under 
the hands and seals of the commissioners present and of the jurors 
concurring therein. It need not be indented, nor need a counter¬ 
part be delivered to anj of the jury. It must find of whom the 
real estate was held, and must contain a finding with respect to 
every other material matter specified in the commission (7c). 

Act, 1887 (50 & 51 Viet. o. 53). See also title Descent and Distribution. 
It was contemplated that rules should also be made for traverse of inquisition, 
but no such iules have yet appeared. Noither have any rules been made for 
tho Duchy of Lancaster; and in the absence of such rules the procedure 
remains as it was before this Escheat (Procedure) Aot, 1887 (50 & 61 Viot. e. 53), 
a.' 3 (8). Aa to the Duchy of Lancaster generally, see title Oonstitutionai. 
Law, VoL VII., pp. 217 et $eg. 

(jj) For the most recent form of special commission, see Bobertson, Civil 
Proceedings by and against the Crown, 448. 

(7t) Escheat Procedure Buies, 1880, rr. 2—9. 

(i) For a form of attornment, see Bobertson, Civil Proceedings by and against 
the Grown, 432, 462. 

(W Escheat Procedure Holes, 1889, rr. 10—12. For preoedo&tS, tee Bobertson, ‘ 
Civil Proceedings by and against the Crown, 449,453. 
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It must be returned, with the commission, into the Central Office 
of the Supreme Court of Judicature and hied in the Crown Office 
Department (Q. 

81. No proceeding or inquisition is to be quashed or avoided 
by any omission or informality which is capable of being supplied 
or amended, and the High Court of Justice or a judge thereof may 
'make any amendment or direct any proceedings which may fie 
just. The court or a judge may also at any time direct that the 
inquisition shall stand good notwithstanding any specified defect, 
and such direction is to be indorsed on the inquisition by the 
proper officer and to have effect as part of the inquisition (to). 

• 82. A melius inquirendum under the same commission, as to 
the whole or any part of the matters specified in the commission, is 
awarded on the fiat of the Attorney-General or by the Lord 
Chancellor. Thereupon the inquest is held de novo, except so far 
as such award directs that the first or any former inquisition Bhall 
stand good. The proceedings in such a case are similar to those 
on a first inquest (n). 

83. Any person on whom an inquisition is served, and who 
thinks himself aggrieved by any finding therein, may within six 
months after service, or within such enlarged time as the court 
allows, file a statement in writing of his objections in the office in 
which the inquisition is filed. The court may then, on application 
on behalf of the Crown or the Prince of Wales, accoicfrag as the 
title of one or the other has been found by the inquisition, appoint 
a fit person to hold an inquiry on notice to the person aggrieved, 
on or near the land in question, with power to summon witnesses 
and administer oaths. He makes a leturn to the couit, which is 
filed in the office where the inquisition is filed, and the inquisition 
is to be deemed to be altered m accordance with the leturn (o). 

84. The procedure in the Duchjr of Lancaster is similar, 
except that the special commission is issued under the seal of the 
Duchy (p). 

SuB-SEor. 2.— Traierse of Inquisition. 

85. Any person claiming or setting up any title to the real 
estate or interest therein which is the subject-matter of the inquest, 
whether a first inquest or an inquest held under a melius inquiren¬ 
dum, is entitled to traverse the inquisition or object thereto in such 


(l) Escheat Procedure Buies, 1889, r. 13. The senior clerk of the Crown 
Omoe department has token over the business of the Petty Bag Office by virtue 
of B. S. 0., January 80, 1889, and, among such business, the matters connected 
with the return of inquisitions of escheat and subsequent proceedings thereon, 
which belonged to the common law juiisdiotion of the Court of Chancery. The 
business of that office, so transfeirod, is governed by the Petty Bag Act, 1849 
(12 & 13 Vick c. 109), ss. 29—31, 45 (the remainder of the Act was repealed by 
the Statute Law Bevision (No. 2) Act, 1893 (56 & 57 Yict. o. 64), and the Petty 
Bog Bedes, 1848). 

(m) Esohsat Procedure Buies, 1889, r. 17. 
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manner as may be from time to time directed by the Bales of the 
Supreme Court ( q ). 

An intending traverser in England and Wales, exclusive of the 
Duchy of Lancaster, must first apply by petition in the Chancery 
Division for leave to traverse the inquisition. His petition must 
set out concisely his alleged title, and he must show, by affidavits 
and documents, that he has a primd facie case. The petition must 
be served on the Treasury (a). 

The traverse is prepared in a form which has not been affected 
by any of the modern alterations in pleading ( b ), and the traverser 
labours under the restrictions which are imposed upon those who 
aro pleading against the Crown (c). It must be filed in the Crowq 
Office Department and a copy delivered to the Treasury solicitor (d). 
The traverser is in the position of a defendant, the inquisition which 
is being traversed being regarded as the Crown’s declaration (e). 

The subsequent pleadings follow in accordance with the ancient 
forms, namely, with the absque hoc or sans ceo, or, if the Crown 
admits the traverser’s claim, the Attorney-General files a confession 
on behalf of the Crown (/). 


juai, 86. If the Crown disputes the traverser’s claim, the issues go 

into the King’s Bench Division for trial, in the same manner and 
subject to the same right of appeal as the issues in an ordinary 
action, except that the proceedings are under the general charge of 
the Crown Office Department. The case should be set down and 
notice of trial given, it would seem, by tbe Crown as being in the 
position of plaintiff (g ). 

Judgment, 87. The judgment, if against the Crown after trial or upon 
confession, is one of amoveas manus or ouster le main; if in favour 


(y) Escheat (Procedure) Act, 1887 (50 & 51 Yict. o. 53), s. 2 (2); Escheat 
Procedure Rules, 1889, r. 16. The R. B. 0. have not hitherto dealt with the 
matter, and the old practice must be deemed still to prevail (Escheat (Pro¬ 
cedure) Act, 1887 (50 & 51 Yict. o. 53), s. 3 (3)). As to objections otherwise 
than by travoise, see p. 37, ante . 

(cr) For forms of petition and order, see Robertson, Civil Proceedings by md 
against the Crown, 451, 452, As to the evidence required, see Ex jparta 
Webster (1802), 6 Yes. 809; Re Sadler (1816), 1 Madtl. 581; Ex parte Qwudir 
(Lord) (1819), 4 Madd. 281; Re Parry , Ex parte Beaufort {Duke) (1866), L. R. 2 
Eg. 95. 

(5) For a precedent, see Robertson, Civil Proceedings by and against the 
Ctown, 454. 

(c) In particular, he must not plead double, and must set up a title in himself, 
and not that of a third party (see Robertson, Civil Proceedings by and against 
the Crown, pp. 438, 665, and the unreported caseB there cited). 

(d) Petty Bag Act, 1849 (12 & 13 Yict. o. 109), s. 30. 

(e) See Bankers' Case (1700), 14 State Tr. 1; R. v. Roberts (1744), 2 Stra. 
1208; and the unreported oases in Robertson, Civil Proceedings by and against 
tho Crown, 439. 

(,/) For forms of these pleadings, see Robertson, Civil Proceedings by and 
against tbe Crown, 457—469. The absque hoe or sans ceo is that portion of tho 
pleading in which the plea alleges that “without this,” that is, if the plea set 
up is not true, then the plea of the opposite party is true. 

{</) This was the practice under the old statutes, which were repealed by the 
Escheat (Procedure) Act* 1887 (50 A 51 Yiot. o. 53), and it zhust be taken still 
to oontinue, until altered {ibid., s. 3 (3) ). As to the Crown h<Snf in the position 
of a plaintiff, eee supra. 
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oI the Grown, its form is that the inquisition be not quashed, and 
that the hands of the King be not amoved. It is entered in the 
Grown Office Department and enrolled ( h ). 

88 . Costs tnay be awarded to or against the Grown, inasmuch 

as the Grown is to be regarded as plaintiff and the traverser as 
^defendant (i). . 

89. The procedure in the Duchy of Lancaster is similar to that 
already described, except that the petition for leave to traverse is 
presented to the Chancellor of the Duchy and the trial of the 
issuos takes place on circuit in the Duchy, unless it is removed 

Middlesex (k). 

Sect. 3. — Habeas Corpus. 

Sub Slot. 1 .—Nature and Scope of the Writ of Habeas Cm pus ad Subjiciendum. 

(i.) Genet al Nature of the Wnt. 

90. The writ of habeas corpus ad subjiciendum, which is commonly 
known as the writ of habeas corpus, is a prerogative process for, 
securing the liberty of the subject by affording an effective means of 
immediate release from unlawful or unjustifiable detention, whether 
in prison or in private custody (a). It is a prerogative writ by which 
the King has a right to inquire into the causes for which any of 
his subjects are deprived of their liberty {b). 

It is a remedial mandatory writ by which the High Court and 
the judges of that court, at the instance of a subject aggrieved, 
command the production of that subject, and inquire into the cause 
of his imprisonment (c). If there is no legal justification for the 
detention, the party is ordered to be released (d). 


(h) For the forms, see Robertson, Civil Proceedings by and against the 
Clown, 460, 461; and seo note (u) on p. 84, ante. 

(♦) See p. 38, ante; Crown Suits Act, 1855 (18 & 19 Yict. o. 90), &s 1, 2. 
Apart from the Ciown Suits A<t, 1865, theie would bo no costs in such 
pioceedmgs ( Ward v. Templeton (1787), Vein. & Scr. 125). 

(k) See p 87, ante. The lemoval is effected by mittimus, for a form of which 
see Kobeilson, Civil Pioceedmgs by and against tho Crown, 442, 461. 

(а) li. v. Ferters {Earl) (1758), 1 Burr. 631. “ The provisions made by the 
law for the liberty of the subject have been found for ages effectual loan extent 
never known in any other oountry through the medium of the summaiy right 
to the writ of habeas cot pus" {R. v. Batclieldor (1839), 1 Per. & Dav, 616, per 
Loid Denman, C.J., at p. 667). See also Cox v. Hakes (1890), 15 App. Gas. 
606; Barnardo v. Ford, Gossagds Case, [1892] A. 0. 326. 

(б) See Crowley's Case (1818), 2 Swan. 1, per Lord Eldon, L.O., at p. 48; R. 
▼. Cotide (1759), 2 Bmr. 8S4, per Lord Mansfield, 0. J., at p. 856; Corner, Crown 
Office Practioe, p. 110. “ If any man be imprisoned by another a cot pus cum 
causa,habeas corpus, aan be granted to those who imprison him, for the 
TTinp ought to have an account rendeied to him concerning the liberty of jus 
Buhiects, and the restraint thereof ” (2 Roll. Abr. 69). 

fc) See per WlLMOT, O.J., Wilm. atp. 88. 

(a) Several other writs of habeas corpus were known to the common law. 
These were the writs of habeas corpus ad respondendum, habeas corpus ad satis¬ 
faciendum, habeas corpus adprosequandvm, habeas corpus ad testificandum, habeas 
corpus ad deliberandum, and habeas corpus ad faciendum et fssipiendum, 
frequently known as habeas corpus cum casta. Their general object was to 
secure the production of an individual before a court or judge for various pur¬ 
poses, oaths names of the writs indicate. This in modem practice is usually 
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' Shot. ft. 91. The writ is Applicable ns a remedy in all cases of wrongful 
Habeas deprivation of personal liberty (e). Where the detention of an 
Corpus, individual is under process for criminal or supposed criminal causes 
aeamOaoope the jurisdiction of the court and the regularity of the commitment 
o t th« writ, may be inquired into (/). Where the restraint is imposed on civil 

grounds under claim of authority, the legal validity of such claim 
xbay be investigated and determined (g), and where, as frequently 
occurs in the case of infants, conflicting claims for the custody of 
the same individual are raised, such claims may be inquired into 
on the return to a writ of habeas corpus, and the custody awarded to 
the person having the legal right thereto (h). In other cases, 
where the personal freedom of an individual is arbitrarily interfere# 
with by another, the release of the former from the illegal detention 
may be effected by habeas corpus (i). The illegal detention of a 
subject, that is a detention or imprisonment which is incapable of 
legal justification, is the basis of jurisdiction in habeas corpus (k). 

Writ 92. In any matter involving the liberty of the subject the 

■▼•liable action of the Crown or its ministers, or high officials of the Privy 

Executive! Council, or the executive Government, is subject to the supervision 
and control of the judges on habeas corpus(l). It is this fact which 
makes the prerogative writ of the highest constitutional importance, 
it being a remedy available to the meanest subject against the most 
powerful (in). No peer or lord of Parliament has privilege of peerage 


effected by other pioceduro, though some of the writs are still occasionally 
resorted to (3 131. Com. 129 et seq,; Com. Dig. tit. Habeas Corpus; Bao. Abr. 
tit. Habeas Corpus). 

(e) “ The great and efficacious writ in all manner of illegal confinement is 
that of habeas corpus ad subjiciendum, directed to the person detaining another, 
and commanding him to produce the body of the prisoner with the day and 
cause of his caption and detention, ad faciendum, subjiciendum, et recipiendum, 
to do, submit to, and receive whatsoever the judge ox court awarding such writ 
shall consider in that behalf ” (3 Bl. Com. 131). 

I f) See p. 49, post, 
g) Soe p. 44, post, 
h) See p. 52, post. 
t) See p. 48, post. 

k) This is apparent from the very wording of the writ, wliioh requires the 
person to whom it is addressed to havo the body of the person named therein 
who is “ taken and detained under your custody, as is said, together with the 
day and cause of his being-taken and detained, to undergo and receive all and 
singular such matteis and things os the court shall then and there consider of 
concerning him in this behalf. 1 ' See Bamardo v. Ford, Qossage's Case, [1892] 
A. C. 326, per Lprd HersOhell, at p. 339. On the same principle that 
the object of the Writ of habeas corpus is merely to protect the liberty of the 
subject, it has been held that the master of an apprentice was not entitled to a 
writ of habeas corpus for the purpose of regaining the custody of the apprentice 
who had of his own accord entered the service of another person (It. v. 
Reynolds (1795), 6 Term Bep. 497; R. v. Edwards (1798), 7 Term Bern. 745; 
Ex parte Lansaown (1804), 5 East, 38 ; Ex parte Gill (1806), 7 East, 376). 

(1) See stat. (1640) 16 Oar. 1, o. 10; and p. 43, post. 

(m) " It is a writ of such a sovereign and transcendent authority that no 
privilege or person can stand against it ” (Wilm. 88). Precedents are cited 
m Darnel’s Vase (1627), 3 State Tr. 1, in which the writ of habeas corpus was 
used by subjects against the Crown as early as the reign of Henry 711.; see 
also Pry, Report of the Case of the Canadian Prisioners, Introduction, p. 10. 
Daring the Stuart period the writ was frequently used as the constitutional 
remedy in oases of illegal imprisonment by the Crown or the Executive, la 
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or Parliament against being compelled to render obedience to a writ 
of hdbeat corpus directed to him(n). 

93. The writ of habeas corpus ad subjiciendum, unlike the other 
writs of habeas corpus, is a prerogative writ, that is to say, it is not a 
writ ministerially directed, bat is one of the extraordinary remedies 
Jjpown as prerogative writs, which are issued apon cause showp 
in cases where the ordinary legal remedies are inapplicable or 
inadequate (o). It is also a writ of right (p), and is grantable ex 
debito justiUce (q). Though it is a writ of right it is not a writ of 
course. Both at common law and under the Habeas Corpus Act, 
1679 ( r ), the writ of habeas corpus is grantable only upon reasonable 
ground for its issue being shown (s). But a writ which issues on a 


flwt.s. 

Habeas 

Corpus* 

Ajwarogatlve 


A writ ol 
right, bat aot 
of count. 


Darnel’s Case, supra, in the reign oi Charles I., a writ of habeas corpus was 
granted oil motion to test the legality of imprisonment “ by the special com¬ 
mand of His Majesty,” and upon the return in the Court of Song’s Bench, 
Hyde, O.J., said: “ Whether the commitment he by the King or others, this 
court is a place whore the King doth sit in person, and we have power to 
examine it; and if it appears that any man nath injury or wrong by his. 
imprisonment, we have power to deliver and discharge him; if otherwise he is to 
be remanded by us to prison again” (ibid., at p. 4). In R. v, Browne, Corbet 
and Others (1686), 2 Show. 484, it was held that a warrant of commitment under 
the royal sign manual, that iB, under tho King’s own hand without soal, or under 
the hand of any Secretary or officer of State, was bad, and the Court of King’s 
Bench would discharge the party on habeas corpus, 

(n) In R. v. Ferrers ( Earl) (1758), 1 Burr. 631, it was held that if a peer refuse 
to obey a writ of habeas corpus an attachment maybe granted; see also 2 Hawk. 
P. 0,, o. 22, e. 33; R. v. Ferrers (Earl), supra, at p. 634; and see Standing 
Order No. 79 of 8th June, 1757; May, Parliamentary Practice, 11th ed. (1906), 
p. 119. 

(o) Ft. r. Gowle (1759), 2 Burr. 834, per Lord Mansfield, O.J., at p. 855; 
see also Crowley's Case (1818), 2 Swan. 1, per Lord Eldon, L.O., atp. 48; Corner, 
Grown Office Practice, p. 110. 

The common law regards the King as the souroe or fountain of justice, and 
certain ancient remedial processes of an extraordinary nature which aie known 
as prerogative writs have from the earliest times issued from the Court of King’s 
Bench in which the Sovereign was always present in contemplation of law. 
The prerogative writs were issued only upon cause shown, as distinguished from 
the original or judicial writs which oommeuce suits between party and party 
and which issue as of course (see cases cited supra). The Court of King's 
Bench retained all the jurisdiction of the Curia Regis in so for as it was not 
distributed among the courts, and thia jurisdiction, including the granting of 
the prerogative remedies, is now under the Judicature Aots vested in the High 
Court ol Justice (see title Courts, Vol. IX., p. 54). Habeas corpus, it has beoa 
said, is in the nature of a writ of error (Bushel's Case (1674), 1 Mod. Bep. 119, 
per Hale, O.J.). 

(p) R. v. Heath (1744), 18 State Tr. 1, per Marlay, O.J., at p. 19. “ Habeas 
corpus is a writ of right, the highest writ the party can bring ” (Bushel’s Case, 
supra, per Hale, O.J.). “ There is this difference between a habeas corpus ad 
sitbjidendtm, and any other habeas corpus, that the former is a writ of right 
against whichmo privilege of person or place can avail ” (Boo. Abr. tit. Habeas 
Corpus (B), 6; R. v. Pelf(1674), 3 Keb. 279). 

(q) R. v. Cowls, supra, per Lord Mansfield, 0. J., at p. 855; Crowley’s Case, 
supra, per Lord Eldon, L.O., at pp. 48, 01; Hobhouse’s Cass (1820), 3 B. & Aid. 
420, per ABBOTT, O.J., at p. 421; Ex parte Knight (1836), 2 M. & W. 106; Re 
Newton (1849), 13 Q. B. 716. “ There is no such thing in law as writs of grace 
and favour issuing from the judges; they are all writs of right, but they are 
not all writs of course” (Wilm. 87). 

(r) SI Oar. 2, o. 2. 

if) In answer to a question put by the House of Lords in 1758 whether in 
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probable cause, verified by affidavit, isas much a writ of right as a 
writ which issues of course (t). 

84. It is a writ of a remedial nature (a), and is not to be used 
as an instrument of punishment. It is inapplicable if the 
illegal detention has ceased before the application for the writ is 
made. When it is dear that the person charged with unlawfully 
detaining another, whether a child or an adult, has de facto 
ceased to have any custody or control, the writ ought not to 
issue ( b ). Where, however, a counterfeited release has taken 
place, and a pretended ignorance of the place of oustody or of the 
identity of the custodian is insisted on, a court may, and ought to, 
examine into the facts, because the detention is in fact being 
continued by someone who iB really the agent of the original 
wrong-doer (c). 

cases not within the Habeas Corpus Act, 1679 (31 Car. 2, o. 2), writs of habeas 
corpus ad subjiciendum by the law as it then stood ought to issue of course upon 
probable cause verified by affidavit, Wilmot,' O.J., stated that writs of habeas 
corpus ought not to issue of course, and that a writ which issues on a probable 
cause venfied by affidavit is as much a writ of light as a writ.which issues of 
course (Wilm. 81); he also pointed out that writs of habeas corpus upon 
imprisonment for criminal matteis were never writs of course, they always 
issued upon a motion grafted on a copy of the commitment, and cases might be 
put in which they ought not to be granted (ibid., at p. 88); an early case in 
which a habeas corpus was refused is cited (1688) in Comb, at p. 74). It is 
clear that at common law habeas corpus, though a writ of right, was not 
gi an table as of course, but issued only on cause shown; see the cases cited iu 
note (g), p. 41, ante; see also Ilobhouee’s Vase (1820), 3 B. & Aid. 420, per 
Abbott, C.J., at p. 421. It has been doubted whether in the caso of applica¬ 
tions for habeas corpus made to a judge during the vacation the writ is grant- 
able oi course by virtue of tho Habeas Corpus Act, 1679 (31 Oar. 2, c. 2). 
Ou this point, see Hobhousc's Case, supra, per Abbott, O.J., at p. 422. 

(f) Wilm. 81; 3 Bl. Com. p. 132 ; Anon. (1671), Cart. 221, per Vaughan, O.J.: 
“ Habeas corpus iB no original writ, and if it be in the nature of a judicial 
writ, there must be a cause for it.” The prerogative writs issuing only upon 
cause shown, and not of course, are therefore distinguishable from original or 
judicial writs which initiate suits between party and party; see It. v. Cowls 
(1759), 2 Burr. 834, per Lord Mansfibuj, O.J., at p. 855. 

(a) See Wilm. 88; Brass Crosby's Case (1771), 3 Wils. 188, per De Gbey, 
C.J., at p. 198. 

(b) Barnurdo v. Ford, Oossage's Case, [18921 A. 0. 326. 

(c) Ibid. If, aB was formerly supposed (If. v. Barnardo (1889), 23 Q. B. D. 
805, 0. A., per Linduey, L.J., at p. 315; B. v. Barnardo, Oossage's Case, 

1890), 24 Q. B. D. 283, 0. A., per Lord Esheb, M.B., at p. 294), the writ could 
je issued, notwithstanding the> termination of the illegal detention, it would 
ie capable of being 'used as a convenient process for punishing a gaoler who 
! las connived at the escape of one of the prisoners under his charge. As was 
pointed out by Lord Waison ( Barnardo v. Ford, Oossage's Case, supra, 
at p. 334), “there is no difference in principle between the case of a gaoler 
po misconducting himself and the case of a man who unlawfully parts with the 
custody of an infant. If such a person be ordered to recover the custody and 
tpplace the party at the disposal of the court, it may possibly necessitate the 
Employment by him of agents and fieteotives and the application to foreign 
courts which would in effect be imposing penalties upon mm in respect of his 
breach of duty. In such a case a legal wrong has been committed, but that 
wrong is the very reverse of illegal detention, for which alone the writ of 
habeas corpus was intended as a remedy.” 

A man who parts with the custody of a child, after he is .‘served with a writ 
tf habeas corpus, or who evades service in order that he may get rid of Such 
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(ii.) Jurisdiction. 

05. The right to the writ is a right which exists at common 
law independently of any statute, though the right has been con¬ 
firmed and regulated by statute (d)> At common law the jurisdiction 
to award the writ was exercised by the Courts of King's Bench, 
Chancery, and Common Pleas, and, in a case of privilege, by the 
Court of Exchequer («). This jurisdiction is now exercised by 
the King’s Bench Division and the judges of the High Court of 
Justice (/). 

96. The grant and issue of the writ have been regulated by 
various statutes, though the right to the writ is essentially a common 
law right. The statute 16 Car. 1, c. 10, s. 6 (g), gives to any person 
restrained of his liberty or suffering imprisonment by command of 
the King or of his Privy Council the right, upon demand or motion 
made in open court, to the immediate issue of a writ of habeas corpus 
to be directed to the gaoler or other person in whose custody he 
may be. The person to whom the writ is directed must, at the 
return to the writ, produce in open court the body of the party so 
committed or restrained, and must then certify the true cause of 
his detainer or imprisonment. Within three days after such return 
the court must proceed to examine and determine whether the cause 
of such commitment appearing upon the return is just and legal or 


custody, commits a plain contempt for which he is answerable to the court. In 
such a cose it is doubtful whethor it is competent, and it is certainly inexpedient, 
to enforce the writ of habeas corpus de piano. The case ought lather to be dealt 
with ns one of contempt, and the couit has power to pronounce an order which 
will compel the guardian custodian to choose between placing himself in a 
position which will make him liable to the writ and bearing the consequences 
of his contumacy. On the other hand, where a person absolutely gives up the 
custody and control of a child fiom the more apprehension that by retaining it 
he may become liable to a writ of habeas corpus and without any notice that 
such a proceeding will he taken, appaiently no contempt has been committed 
(» bid.). 

(d) Ex parte Beeset (1844), 6 Q. B. 181. 

(e) Bac. Abr. tit. Habeas Corpus (B), 1 ; 2 Oo. Inst. 55 j 3 BI. Com. 
129 et sea. The writ of habeas corpus, being a high prerogative writ, at 
common law issued out of the Court of Sing’s Bench, not only in term time 
but also during vacation (R. v. Skebbeare (1768), 1 Burr. 460). If issued in 
vacation it was usually returnable beforo the judge who awarded it, 
and he proceeded himself thoroon (see the case of a writ directed to Berwicke in 
43 Eliz., cited 2 Burr. 856), unless the term intervened, in which case it might 
be returned into court (A. v. Mead (1758), 1 Burr. 542 ; B. v. Clarke (1758), 
1 Burr. 606). 

(/) The jurisdiction of the old courts of common law is now under the 
Judicature Acts vested in the King’s Bench Division of the High Court of 
Justice: see title Corners, VqI. IX , pp. 52, 61. 

(a) This statute, intituled “ an Act for the regulating of the Privy Council, 
and for taking away the court commonly called the Star Chamber, ” rocitos 
the provisions of Magna Charta and the statutes of the reign pf Edward HT. 
relating to the liberty of the subject. The statute, which is still in force, was 
intended further to secure the liberty of the subject by regulating the issue of 
the writ in the particular oases of infringement or the right of personal security 
at the hands of the King or of the Privy Council, and was necessitated by the 
cases of arbitrary imprisonment, which were very prevalent at the date of the 
statute j see, for instance, Barnet’s Cats (1627), 3 State Tr. 1. * ‘ J - v# 
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not, and must deliver, bail, or remand the prisoner accordingly, 
under penalty of treble damages forfeitable to the party aggrieved. 

97- The Habeas Corpus Act, 1679(h), was passed “for the 
better securing the liberty of the subject.” This is effected by 
specifically meeting the various devices by which the common law 
right to the writ had hitherto been evaded, and, in particular, by 
making the writ readily accessible during the vacation, by obviating 
the necessity for the issue of a second aud third writ known as an 
alias and pluries , by imposing penalties for the refusal of the writ, 
and, generally, by regulating the granting and issue of the writ and 
the procedure upon its return. 

By this statute any person committed or detained in the vacation 
for any crime, except for felony or treason plainly expressed in the 
warrant of commitment, or anyone in his behalf, may apply to the 
Lord Chancellor, or an) judge of the High Court of Justice, who, 
upon view of the copy of the warrant of commitment, or upon oath 
made that such copy was denied by the gaoler, is, under penalty, 
required, upon the request in writing by the person detained or 
anyone on his behalf, attested and subscribed by two witnesses, 
to award a habeas corpus under the seal of the court of which he 
is a judge, returnable immediately before himself (t). 

98. The operation of the Habeas Corpus Act, 1679 (h), has at 
various periods been temporarily suspendod by the legislature on 
the ground of urgent political necessity. Such suspension has 
usually been effected by a statute enabling persons to be arrested on 
suspicion of treasonable practices, or certain other crimes of a 
political natui e, and detained in custody without bail or trial, not¬ 
withstanding any law to the contrary. Such an enactment, while 
it remains in force, in no sense abrogates or suspends the general 
right to the writ at common law ( k ). 

99. As the Habeas Corpus Act, 1679 ( l ), applied only to cases 
where persons were detained in custody for some criminal or supposed 
criminal matter, the benefit of its provisions in facilitating the issue 
of the writ did not extend to cases of illegal deprivation of liberty 
otherwise than on a criminal charge, as, for example, where children 
were unlawfully detained from their parents or guardians by persons 
who were not entitled to their custody, where a person was wrong¬ 
fully kept under restraint as a lunatic, or where a person was 
illegally kept in confinement by another. In all such cases the 
issue of the writ during vacation depended solely upon the common 
law, and remained unregulated by statute until the year 1816, when 


. (A) 31 Car. 2, c. 2. The writ in modem times is almost invariably issued by 
viitue oi the common law jurisdiction, and not under the statute. 

(*) Ibid., s. 2. 

(&) These so-called Suspending Acts operate in effect os a temporary suspen¬ 
sion pt the rights of the subject with regaid to bail and speedy trial in the case 
of the specific offences which aie enumerated in the Suspending Act, hut the 
common law sight to the writ of Meat corpus in aU other cases remains 
unaffected. 

(?) SI Oar. 3, o. 2, 
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by the Habeas Corpus Act, 1816 (a), any person confined or Ban. *. 
restrained of his liberty (otherwise than for some criminal or Habeas 
supposed criminal matter, and except persons imprisoned for debt Coitus. 
or by process ip any civil suit) within England and Wales, the town 
of Berwick-upon-Tweed or the isles of Jersey, Guernsey, or Man, or 
in Ireland, upon complaint made to the court by him or on his 
t$balf, supported by affidavit or affirmation (in cnses where by law 
an affirmation is allowed) that there is a probable and reasonable 
ground for such complaint, is entitled in vacation time to a writ 
of habeas corpus ad subjiciendum under the seal of the court, to be 
directed to the person or persons in whose custody or power he may 
be, returnable immediately bofore the person awarding the writ or 
before any other judge of the court issuing the writ. 

100. The writ of habeas corpus lies to any part of the dominions Places to 
of the Crown ( b ), including Ireland, Berwick-upon-Tweed, the Isle "Wchwrit 
of Man, the Channel Islands, and the Colonies (c). It does not granted, 
run in Scotland (d). 

Under the Habeas Corpus Act, 1679 (e), the writ may be directed 
and run into any County Palatine, the Cinque Forts, or other 
privileged places within England, Wales, or the town of Berwick- 
upon-Tweed, and the islands of Jersey or Guernsey, any law or usage 
to the contrary notwithstanding. 

Under the Habeas Corpus Act, 1816 (/), the writ within the 
meaning of that Act may be directed and run into any County 
Palatine, Cinque Fort or any other privileged place within England, 

Wales, Berwick-upon-Tweed and the isles of Jersey, Guernsey and 
Man, and also into any port, harbour, road, creek, or bay upon the 
coast of England or Wales, although the same should be out of the 
body of any county; and if such writ Bhall issue in Ireland it 
may be directed and run into any port, harbour, road, creek, or bay 


(a) 66 Geo. 3, o. 100, s. 1. 

(b) See 2 Roll. Abr. 69; Bourn’s Case (1619), Cro. Jac. 643; Ji. v. Fell (1674), 
3 Rib. 279. 

(c) See B. v. Ctnule (1769), 2 Burr. 831, at p. 856. At common law the writ 
lay to O&lais at tbe time when that place was a Butish possession (Bourn's Case, 
supra, as reported at Palm. 64); to Jersey and Guernsey (Anon. (1681), 1 Vent. 
357; If. v. Overton (1669), 2 Keb. 450; B. v. Salmon (1669), 2 Kel. 460); to 
Upper Canada (Be Antler eon (1861), 30 L. J. (q. b.) 129; Be Belem (1850), 7 
Moo. P. 0. 0. 114; Dodd’s Case (1857), 2 De G. 4 J. 610 ; Wilson’s ( Carus) Case 
(1846), 7 Q. B. 984, per • Lord Dexmax, O.J., at p. 998); to the Cinque Ports 
(Bourn’s Case, supra; ibid. (1620), Palm. 96); to Ireland (Anon. (1081), 1 Vent. 
347); to Berwick-upon-Tweed (Bourn’s Case (1619), Cro. Jac. 543] ; to a County 
Palatine (Jobson’s Vase (1626), Lat. 160; B. v. Pell (1674), 3 Kob. 279 ; Bac. 
Abr. tit. Habeas Corpus (a), (6)); to Canada (Ex parte Anderson (1861), 
3 & 4 E. 487), where a writ of habeas corpus was issued by the Court of King’s 
Bench into Canada, and the jurisdiction of the English courts to issue the 
writ to colonies and foreign dominions of the Crown was consideied add 
affirmed. 

(d) See A v.' Cowle (1759), 2 Burr. 834, per Lord Mansfield, O.J., at p. 856. 
Untu the accession of James I. in 1603, when tbe CrownB of England and 
Scotland were united, Scotland was regarded by the common law as a foreign 
dnminfrwi to which the prerogative writs would not lie, and the writ of habeas 
corpus is unknown to the law of Scotland (ibid.), 

to) 31 Car. 2, e. 2, s» 10. 

(/} 66 Geo. 3, o. 100, i. & 
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Against 

persons 

abroad. 


although the same should not be in the body of any oounty, any 
law or usage to the contrary in anywise notwithstanding. 

The Habeas Corpus Act, 1862 (<?), enacts that no writ of habeas 
corpus shall issue out of England by authority of any English judge 
or court o! justice into any colony or foreign dominion of the Crown 
where the Crown has a lawfully established court or courts of justice 
having authority to grant and issue the writ and to ensure its due 
execution throughout such colony or dominion. 

The writ may still issue from the English courts to the Isle of 
Man, that island not being a foreign dominion of the Crown within 
the meaning of the statute (h). 


101. The writ of habeas corpus cannot be issued against a person 
who is abroad, it being issuable only for immediate service on a 
person who is within the jurisdiction at the date of the issue (i); 
nor against a person who is on board a public vessel of war of a foreign 
State though in British waters ( k ); nor in respect of an alien 


, 25 & 26 Viet. c. 20. 

$) Be Brown (1864), S3 L. J. (q. b.) 193; Ex parte Orawfurd (1849), 
13 Q. B. 613. 

(V) R. v. Binckney, [1904] 2 KB. 84, 0. A., where it was also held that the 
writ cannot be oraeied to lie in the office until the respondent comes within 
the jurisdiction. See also Bourn's Case (1619), Oro. Jac. 643; R. v. Cowle 
(1759), 2 Burr. 834; Barnardo v. Ford, Gossage’s Case, [1892] A. 0. 326. 

In Ex parte tVyatt (1836), 6 Dowl. 889, a wnt of habeas corpus to bring up the 
body of an infant was issued diiected to a Colonel Bochfort and was Borved 
upon him personally in Paris, an application having been previously made to 
the Frenoh authorities, who had reoognised the writ and allowed its execution. 
On an application for a rule absolute for attachment of the colonel for dis¬ 
obedience to the wait the English courts offered to grant a rule nisi on a new 
writ of habeas corpus. The question of jurisdiction to issue the writ against a 
person abroad was not raised, but it was pointed out by Pattebon, J. (ibid., at 

E . 391), that the only effect which the proceedings of the Frenoh tribunal could 
ave upon the service of the writ was to render it equivalent to personal service, 
and that the Trench law could not give the writ any greater effeot, nor the 
court any more authority, than it otherwise had. 

(k) This exemption results from the doctrine of international law as to the 
exterritoriality of public armed vessels of a Sovereign within the territorial 
waters of another State, whereby the vessel is regarded as protecting the 
persons on board her horn both civil and criminal jurisdiction of the local 
tribunals. 

The Sitka, a vessel oaptured by England from Bussia in 1856, entered 
Sun Francisco with a prize crew and some Bussian prisoners on board. An 
application was made on behulf of the prisoners to the Californian courts for 
a writ of habeas corpus . The writ was issued and served, and the Sitka there¬ 
upon left San Francisco and disregarded the writ. Mr. Cushing, the attorney- 
general of the United States, advised his Government that the courts of the 
United States had “ adopted unequivocally the doctrine that a public ship of 
war of a foreign Sovereign at peace with the United States coming into our ports 
and demeaning herself in a friendly mannei is exempt from the jurisdiction of the 
country. She remains a part of the territory of her Sovereign . . . The ship 
which the captain of the Sitka commanded was a part of the territory of his 
country ; it was threatened with invasion from the local courts, and, perhaps, 
it was not only lawful, but highly disoreet in him to depart and avoid unprofit¬ 
able controversy M (Wheaton, Elements of International Law, 4th ed., PartII., 
ch. 2, s. 100; Hall, International Law, 3rd ed., p. 189; Woolsey, Inter* 
national Law, ss. 58, 68; see also Opinion of Sir B. Phillimore and Mr. 
Bernard, 1879 ed., Beport of Fugitive Slave Commission, p. xxvi; Memo¬ 
randum by Cookburn, C.J., ibid., xxxvi; Letter of HUffcbrieu* in Tintis, 
November 4th, 1875, quoted Hid., p. lxii.). , l ; lj( 



Past III.—Proceedings on the Crown Side of the K. B. D. 

detained, in this oounfcry, in a foreign embassy or legation of the 
country to which he belongs (l). 

102- The writ will not be granted to persons committed for 
felony or treason plainly expressed in the warrant of commit¬ 
ment (m), or to persons convicted or in execution under legal 
nrocess (n), including persons in execution o! a legal sentence 
aiter conviction on indictment in the usual course (o); or to an 
alien enemy who is a prisoner of war (p ); or to a party to a suit, 
who is in lawful custody, to enable him to appear in court for the 
purpose of arguing his case in person (j), or to enable him to 
move to set aside a writ of attachment on which he is in custody (r), 
ifnless it appears that without his personal attendance substantial 
justice could not be done (s), or to enable him to move for or show 
cause against a rule ( t ). 

103. The writ of habeas corpus will not be granted where the 
effect of it would be to review the judgment of one of the superior 
courts which might have been reviewed on writ of error {(£); or 


(?) Be Sum Yat (1896), October 29th, cited in Short and Mellor, Grown Office 
Praotioe, 2nd ed. (1908), p. 818, where Wnraur, J., at chambers, refused an 
application for a writ of habeas corpus on behalf of a Chinese subject who was 
alleged to be detained against his will in the Chinese Legation in London. The 
immunity from the writ in such a case is based on diplomatic privilege; see 
title Cons riTUT r onal Law, Yol. YL, p. 428j and the remedy would apparently 
bo by means of diplomatic representation. 

(m) Habeas Corpus Act, 1679 (31 Car. 2, o. 2), s. 2. As to the light of 
persons committed for felony or treason to bail, see title Criminal Law and 
Procedure, Yol. IX., p. 323; seo also p. 61, poet. 

(») Ibid. 

(o) Ex paite Lees (1868), E. B. & E. 828; see also 2 Boll. Bep. 138; 3 £1, 
Com. 130. 

(p) Three Spanish Sailors' Case (1779), 2 Wm. Bl. 1324, where it was held that 
three Spanish seamen on behalf of whom an application for the writ was made, 
being on their own showing alien enemies and prisoners of war, were not entitled 
to be set at liberty on habeas corpus; and it was said that no habeas corpus lies 
for an alien enemy a prisoner of war, however ill-used or dooeived; R. v. 
Schiever (1769), 2 Buir. 765, where application was made for a writ of habeas 
corpus on behalf of a Swede who had been taken prisoner in war on board an 
enemy’s ship and who was alleged to have been forced into the enemy’s seivioe, 
and it was held that habeas corpus does not lie to remove prisoners of war, and 
that the fact of the prisoner being a subjeot of a nation not at war did not alter 
the ease. 

( 2 ) Where a married woman who was in Holloway Gaol tinder a sentence of 
mx months imprisonment for libel applied for a habeas corpus to enable her to 

r ar in conn to argue in person a rule for a new trial, Pollock, B., at 
ibers, refused to grant the writ, and an. appeal from his decision was 
dismissed (Weldon v. Neal (1885), 15 Q. B. D. 471). 

(r) Ford v. Nassau (1842), 9 M. ft W. 793; Neuiton v. Askew (1848), 6 Hare, 
319. 

(«) dark ▼, Smith (1847), 3 0. B. 982, 984; Ex parte Bunn (1847), 6 0. B, 
216; Ex parts Gobbett (1848), 5 0. B. 418. 

({) Berms v. Mosley (1857), 2 0. B. (N. S.) 116; A.-O. v, Hunt (1821), 
9 Price, 147; B. v. Parkyne (1820), 8 B. ft Aid. 668, at p. 679, n. (a). 

(a) Be Bunn (1847), 17 L. J. (a p.) 97. Writ of error has now been abolished 
by s. 20 (1) of the Oruninal Appeal Ant, 1907 (7 Edw. 7, 0 . 23), which con¬ 
stituted a Court of Criminal Appeal and created a right of appeal in the case of 
conviction on indictment; see title Criminal Law and Procedure, YoL IX., 
p. 432. 
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where it Would falsify the record of a court which shows juris¬ 
diction on the face of it(b). As a general rule, some probable 
ground for relief must be shown (c). 

A member of the House of Commons committed by the House for 
breach of privilege cannot during the session obtain his discharge by 
means of habeas corpus (d). 

* Where a person who is not a member is committed by the House 
of Commons (e), or by the House of Lords (/), for breach of privilege 
the courts will not review the committal or grant a discharge on 
habeas corpus ; for if the return show that the committal was for 
contempt of either House of Parliament the courts have no power to 
investigate the alleged contempt (g ). « 

A person committed for contempt by order of oither House of 
Parliament may be discharged on habeas corpus after a dissolution 
or prorogation of Parliament (A). 

(iii.) Purposes for which Bdltat Corpus is granted, 

104. The remedy by habeas corpus is equally available in criminal 
and civil cases, provided that there is a deprivation of personal 
liberty without legal justification (i). 

(b) See Ex parte Newton (1865), 24 L. J. (o. p.) 148. 

(c) See p. 41, ante ; 3 131. Com. 130: “ So that if it issued of mere 
course without showing to the court or a judge some reasonable ground 
for awarding it, a traitor or felon under sentence of death, a soldier, a mariner 
in the King’s service, a child, relation, or a domestic, confined for insanity or 
other prudential reasons, might obtain a temporary enlargement by suing out 
a habeas corpus, though sure to be remanded as soon as brought up to the 
court, and therefore Sir Edward Coke, G.J., did not scruple to deny a habeas 
corpus to one confined by the Court of Admiralty for piracy, there appearing 
upon his own showing sufficient grounds to confine him "; see also 2 Roll. Rep, 
138. 

In the ease, however, of an application for a writ of habeas corpm ' > a judge 
during vacation under s. 9 of the Habeas Coipus Act, 1619 (31 Car. ?, o. 2), it 
has been suggested that the writ is grantable as of course (see Hobhouse's Case 
(1820), 3 13. & Aid. 420, per Best, J., at p. 424), but this seems veiy doubtful 
(see ibid., per Abbott, O.J., atp. 422, and ibid., per Holroyd, J., atp, 423; 
see also note («), p. 41, ante). 

(d) Brass Crosby's Case (1771), 2 Wm. Bl. 764; Burdett v. Abbot (1811), 14 
East, 1. 

(e) Hobhouse's Case, supra. 

(/) B. v. Flower (1790), 8 Term Rep. 314. 

(g) Sheriff of Middlesex's Case (1840), 11 Ad. & El. 273. In that cs.^e a writ 
of habeas corpus was granted requiring the Sergeant-at-Arms of the House of 
Commons to bring before the ‘court two persons who had been committed by 
the House. The return showed that the Sergeant-at-Anns detained the 
prisoners on a warrant directed to him by the Speaker, which set forth that the 
prisoners “ having been guilty of a contempt and breach of thq privileges of 
this House” weie committed to the oustody of the Sergeant-at-Arms. It was 
hold that the warrant was not bad for omitting to state the grounds on which 
the parties had been adjudged guilty of contempt; that the Court of Queen’s 
Bench could not inquire by affidavit into the merits of the commitment even 
if the case were within the Habeas Corpus Act, 1816 (66 Geo. 3, o. 100), although 
in affidavits on whioh the writ was issued it was sworn that the parties were in 
fact committed for executing process in obedience to rules of that court and 
that the warrant was sufficiently certain. 'See also Burdett v. Abbot, supra. 

(h) Streeter's Cass (1664), Sty. 416; Shaftsbury’s (Earl) Cass (1677), 1 Modi* 
Rep. 144; Sheriff of Middlesex's Case, supra, 

(i) See p. 40, ante. 
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Many of the purposes to which the writ has been applied in the 
past are rather of historical interest than of present importance. 
Thus, alien's who have been brought to this country in a condition 
of slavery have attained freedom by meanB of habeas corpus ( k ). 

In modern practice the purposes to which the writ is most 
frequently applied are (1) the testing of the regularity of com* 
fitments (l), and particularly in cases of the commitments for 
extradition (m) and of fugitive offenders (?i); and (2) the investigation 
of the right to the custody of infants (o). 

105. A person who is in custody under a warrant or ordor of 
commitment may test the validity of tho warrant or order under 
which he is detained by means of the writ of habeas corpus (p), as, 


a Sommersett's Case (1772), 20 State Tr. 1, where a negro slave who had been 
ased m Vnginia and brought to England and there forcibly detained os a 
slave was held entitled to be discharged upon habeas corpus. In that case, the 
slave had been biought to this country by his master, and having here escaped 
from the service of his master, the negio refused to return to him, and was 
forcibly seized by persons employed by nis former master and carried on board 
a ship bound for Jamaica; but be subsequently regained bis freedom by means 
of the writ of habeas corpus, whioh was applied for by friends on bis behalf 
(see also Bhanley v. Harvey (1762), 2 Eden, 126). In Slave Grace's Case (1827), 
2 Hag. Adra. 94, a slave who had been brought to this country, subsequently, 
of her own free will, went abroad with her owner, and on proceedings on habeas 
corpus it was held that by returning voluntarily to a country where slavery 
was recognised as legal she had reverted to her former condition of slavery. 
In Hottentot Venus's Case (1810), 13 East, 185, a rule for a wnt of habeas 
corpus was granted upon the allegation that an ignorant and helpless foreigner 
had been brought to this country and exhibited against her consent by those 
in whose keeping she was. 

In Be Qootoo and Inyokwana (Infants ) (1891), 35 Sol. Jo. 481, a rule for a 
writ of habeas corpus was obtained at the instance of the secietary of the 
Biitish and Foreign Anti-Slavery Society upon the allegation that two boys 
of the ago of twelve, natives of Swaziland or of some adjoining country 
outside British territory, had been biought to England by a Bntish subject, 
who was about to take them baok with him to Swaziland; but theie being 
no evidence that they would there be placed m a state of slavery tho lule 
was discharged; though on a subsequent application, upon funds being pro¬ 
vided for their maintenance, a guaidian was appointed so as to secure that there 
would be someone within the jurisdiction to piotect their mteiests. 

The wiit of habeas corpus was foimerly used as a means of securing freedom 
in cases of illegal imprisonment for the naval or military foroeB of the Grown, 
but impressment, though within certain limits legal as a means of reoruitmg m 
the case of the navy and based on the royal pierogative, is no longer resorted to; 
see 12. v. King (1894), Comb. 245; Ex parts Fox (1798), 5 Term Rep. 276; Ex 
parte Qrocot (1825), 6 Dow. & Ry.Vx. B.) 610; Ex parte Harmon (1805), 2 Smith, 
jit B. 408. See alee title Royal Robots. 
i) See infra, 

m) See p. 50, post, 

n) See p. 51, post, 

o ) See jp. 52, post. 

p) As illustration of oases in which the regulaiity of commitments has Men 
tested on habeas corpus, see Ex parte Allen (1634), 3 Nev. & M. (X. B) 35; 
R. v. Bowen (1840), 9 O. & P. 509; Be Bunn (1847), 5 O. B. 215; Newton'e 
Case (1849), 13 Q. B. 718; if. v. Lees (1858), 27 L. J. (O. B.) 403; Ex parte 
Cross (1857), 2 H. & N. 354; Be Timson (1870), L. B. 5 Exoh. 257; A.-Q.Jor 
the Cc >ny of Hong Kong v. Kwoh-a-Sing (1873), L. B. 5 P. 0.179; 12. v. Mount 
(1875), XL B.6F.O. 283; Cox v. Hakes (1890), 15 App. Gas. 506. As to the 
essentials to the validity of a warrant or an order of commitment, see titles 
Pbdoxal Daw and Prqcsdtjbb, Yol. IX., p. 322; Magistrates, 
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Sect. 8. for instance, where he is imprisoned under the sentence of a naval, 
Habeas military (q), or ecclesiastical court (r). 

Corpus. Upon the return to a writ of habeas corpus in a case of alleged 
irregularity in the commitment the court exercises its jurisdiction 
as follows: If it appears clearly that the act for which the party is 
committed is no crime, or that it is a crime, but he is committed 
for it by a person who has no jurisdiction, the court discharges hint. 
If it is doubtful whether the act is a crime or not or whether the 
party be committed by a competent jurisdiction, or if it appears to 
be a crime, but a bailable one, the court bails him. If the offence 
is not a bailable one and the prisoner is committed by a com¬ 
petent jurisdiction, the court remands or commits him (s). , 

Where the validity of any warrant, commitment, order, conviction, 
inquisition or record is to be questioned, no order for the issue of 
a writ of habeas corpus will be granted, unless at the time of moving 
a copy of such warrant, commitment etc., verified by affidavit, be 
produced and handed to the officer of the court before the motion 
be made, or the absence thereof amounted for to the satisfaction of 
the court (f). 

When a writ of habeas corpus has been granted in respect of an 
informal or illegal commitment it is the practice for the solicitor 
to the applicant to give notice to the committing magistrates and 
to the prosecutor, reciting the granting of the writ and requiring 
them to take notice that by virtue of the writ the person in custody 
will be brought before the court or before a judge at chambers at 
the Eoyal Courts of Justice, London, on the day and at the hour 
specified, in order that he may be discharged out of custody as to 
the commitment by which he is detained in the custody of the 
gaoler (m). 

Extradition. 106. A person who has been committed by a magistrate on the 
application of a foreign Government for extradition in respect of an 
offence committed abroad has a right to apply for a writ of habeas 
corpus for the purpose of testing the validity of his commitment (a). 


(g) Wolfe JWi Case (1798), 27 State Tr. 614; B. v. SudWwflSOl), 1 East, 
306; Be Douglas (1842), 3 Q. B. 825; It. v. Cuming, Ex parte Mall (1887), 10 
Q. B. D. 13. In Blake's Case (1814), 2 M. & 8. 428, a writ of habeas corpus 
was granted on the allegation that a person under military arrest had not been 
specially tried by court-martial pursuant to military law. 

(r) Cox v. Hakes (1890), 15 App. Cas. 506, where a dork in holy orders had 
been arrested and imprisoned for oontumaoy under a writ de coniumace capiendo, 
and a writ of habeas corpus was granted by the Queen’s Benoh Division (Ex 
parte Cox (1887), 19 Q,. B. D. 307); but the House of Lords reversed- the order 
of the Court of Appeal making the rule absolute (20 Q,. B. D. 1). 

(«) Bee p. 61, post. 

(t) Crown Office Buies, 1906, r. 22. Bor form of affidavit verifying certified 
copy of commitment, see ibid., Appendix, Form No. 172. For form of gaoler’s 
certificate to be written at the foot of the commitment, see ibid., Form No. 173. 

(u) For form of notioe on having obtained writ of habeas corpus ad sub¬ 
jiciendum ou an informal or illegal commitment, see ibid.. Form No. 178. 

(a) Applications for the writ of habeas corpus in extradition eases are of 
frequent occurrence in modern practice. See Ex parte Bouvier (1872), 12 Cox, 
O. O. 303; Ex parte Counhaye (1873), 42 L. J. (a. B.) 217; J?» parte Wilson 
(1877), 3 Q. B. D. 42; B. v. Lamudier (1881), 16 Cox, 0. O. 829; B. v. Qarm 
(1882), 9 Q. B. D. 93; B. v. Weil (1882), 9 Q. B. D. 701; B. r. Maurer 
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It is the duty of a police magistrate when committing a prisoner 
for extradition to inform him that he Trill not be surrendered until 
after the expiration oi fifteen days, and that he has a right to apply 
for a writ of habeas corpus ( b ). The period of fifteen days may be 
extended by the Secretary of State (c). 

No one may be surrendered for extradition in respect of an 
offence which is of a political character (d), and when a magistrate 
commits a prisoner for extradition his decision that the offence 
charged is not of a political character may be reviewed by the 
High Court on an application for a writ of habeas corpus (e). 

107. A person who has been committed to prison until his 
return under the Fugitive Offenders Act, 1881 (/), in respect of an 
offence committed in some part of the dominions of the Crown or 
in some foreign country in which the Grown has jurisdiction, is 
entitled to apply for a writ of habeas corpus for the purpose of 
testing the validity of the magistrate's order for his return (g\ 
This right is not affected by the fact that the fugitive has been 
released on bail pending his return, and is consequently under no 
immediato personal restraint (h). 

The magistrate who commits a fugitive offender to prison with a 
view to his return under the Fugitive Offenders Act, 1881 (i), must 
inform the fugitive that he will not be surrendered until after the 
expiration of fifteen days, and that he has a right to apply for a 
writ of habeas corpus (l). 

108. The remedy at common law for the improper refusal of 
bail was by writ of habeas corpus ( l ). 

(1883), 10 a B. D. 513; He Woodhall (1888), 57 L. J. (is. c.) 71, 0. A.; 
Hr Oaetioni, [1891] 1 Q. B. 149 ; He Meumer, [1894] 2 Q. B. 415 ; He 
Gal wry, [1896] 1 Q B. 230; Re Arton , [1896] 1 Q. B. 108 ; Hr Arton (No. 2), 
[1896] 1 Q. B. 509; He Bluhm, [1901] 1 K. B. 784; He Homvsky, Ex parte 
Salomon, [1902] 2 K. B. 312; He Stletti, B. v. Holloway Prison (Governor) 
(1902), 71 L. J. fx. B.) 935; H. v. Vyner (1903), 68 J. P. 142; H. v. Zossenheim 
(J903), 20 T. L. 31. 121; He Van dvr Auwera, R. v. Hrtxton Prison (Governor), 
[1907] 2 K. B. 157; H. v. Jirixton Prison (Governor), Ex parte Calberla, [1907] 
2 K. B. 861 •; and title Extradition and Fugitive Offenders. 

(b) Extradition Act, 1870 (33 & 34 Viet. c. 52), e. 3. 

(c) Ibid., s. 11. For the law and practice relating to the extradition of 
fugitive criminals, see title Extradition and Fugitive Offenders. It is 
merely necessary here to state that the subject is regulated by the Extradition 
Acts, 1870 to 1906 (namely, the Extradition Act, 1870 (33 & 34 Viet. c. 52); 
the Extradition Act, 1873 (36 & 37 Viet. c. 60); the Extradition Act, 1895 
(58 ft 59 Viet. o. 33); and the Extradition Act, 1906 (6 Edw. 7, o. 16)), and the 
various Extradition Treaties with foreign States to whioh those statutes have 
from time to time been applied by Orders in Council. The more important 
decisions on habeas corpus in extradition cases are cited in note (a), p. 50, ante. 

(d) Extradition Act, 1870 (33 & 34 Viet. o. 52), s. 3 (1). 
e) He Gastioni, supra. 

if) 44 *45 Viot. o. 69. ' 

9 ) H. ▼. Spilebury, [1898] 2 Q. B. 615; B. v. Vyner (1903), 68 J. P. 142. 

(a) B. v. Spilsbury, supra. As to the nature or the evidence which justifies 
the magistrate in mating an order for the return of a fugitive offender, see 
B. v. Brtiston Prison (Governor), Ex parte Percival, [1907] 1 X. B. 696. 
i t) 44 ft 46 Viet, c 69. 

1 ft) Ibid., a. 5. 

(1) 4 06. Inst. 290. For form of writ of habeas corpus to bring up a prisoner 
to be bailed, see Crown Office Buies, Appendix, Form No. 60; for form of 
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shot. ft. There are now two alternative modes of procedure by means of 
Habeas which a prisoner may obtain release on bail. Applications for bail 
Corpus, in felony or misdemeanour must in the first instance be made by 
summons before a judge at chambers for a writ of habeas corpus, or 
to show cause why the defendant should not be admitted to bail 
either before a judge at chambers or before a justice of the peace 
in such amount as the judge may direct (wi). • 

A magistrate has a discretion as to admitting to bail or refusing 
bail in certain cases of misdemeanour (n), but if bail be refused by 
the magistrate in cases of misdemeanour the accused is, under the 
Habeas Corpus Act, 1679 (o), entitled to obtain his discharge upon 
bail by obtaining a writ of habeas corpus (p). _ ^ ^ 

An exception to the authority of the courts to admit to bail is 
where the commitment is for a contempt or in execution (q). Thus, 
the courts will refuse habeas corpus to admit to bail or to dis¬ 
charge out of custody where a person has been convicted for 
contempt by tho House of Lords or the House of Commons (r); for 
the adjudication that an act is a contempt or breach of privilege 
amounts to a conviction, and the commitment in consequence is 
execution (a). 

Custody of 109. A parent, guardian, or other person who is legally entitled 
infants. to the custody of a child can regain such custody when wrongfully 
deprived of it by means of the writ of habeas corpus (b). The 


notice of bail upon habeas corpus, Hid., Form No. 74. As to bail generally, see 
title Chimin vi Law and Procedure, Yol. IX., p. 323. 

(m] Crown Office Rules, r. 111. The summons to admit to boil is in modern 
practice resorted to moro frequently than the summons for a writ of habeas 
corpus to bring up the accused, but the latter would be the proper course in the 
case of the refusal of a nmgistiate to accept the sureties tendered (see Short and 
Mellor, Crown Office Practice, 2nd ed. (1908), p. 2»7). 

In) Indictable Offences Act, 1848 (11 & 12 Viet. c. 42), ss. 21, 23. 

(o) 31 Car. 2, c. 2, s, 2. 

(p) lie Frost (1888), 4 T. L. R. 757, whore tho court pointed outthai it is 
a curious anomaly of the law that (he magistrate has discretion to refuse bail in 
certain cases of misdemeanour while tho King’s Bench Division has no disci* don 
to refuse it on a writ of habeas corpus. See also li. v. Bennett (1870), 49 L. T. 
Jo. 387, pr Lusn, J., at p. 388; If.‘ v. Atkins (1870), 49 L. T. Jo. 421; 
if. v. Manning (1888), 5 T. Tj. R. 139. 

(g) 4 Bl. Com. 296; 2 Hale, P. 0. 133. As to commitment for contempt, see 
pp. 68, 72,post; see also title Contempt or Court, Yol. VII., pp. 279—325. 

(r) B. v. Flower (1790), 8 Teim Rep. 314. 

(o) Brass Crosby’s Case (1771), 3 Wile. 188, at p. 199, per Da Grey, O.J.; 
see also B. v. Beardmore (1759), 2 Burr. 792. 

(6) B. v. Oreenhill (1836), 4 Ad. & HI. 624; Be Hakewill (1852), 12 O. B. 223; 
B, v. Nash (1883), 10 Q. B. D. 454 ; B. v. Barnardo, Jones's Case, [1891] 1 Q.. B, 
194, C. A.; Barnardo v. McHugh, [1891] A. 0. 388; B. v. New (1904), 20 T. L. R. 
583,0. A. The rules of the common law relating to tho custody of infants differed 
from the rules administered by the Couit of Chancery (Be Goldsworthy (1876), 
2 Q. B. D. 76), the former regarding the striot legal right of the father to the 
custody of his child (Be Greenhill <1836), 4 Ad. & Bl. 624), the latter paying 
permanent attention to the benefit of the child (Be Goldsworthy , supra). The 
jurisdiction of the courts in such matters is now concurrent (Judicature Act, 
1873 (36 & 37 Yict. c. 66), s. 25 (10); but in the exercise of the jurisdiction 
relating to the custody of infants the rules of equity now prevail (Be Golds* 
worthy, supra; Be Brown (JSthd) (1884), 13 Q. B. D. 614; B. v. Qyngall, [1893] 

2 Q. 3. 232,0. A.). It is now the established practice in oases where the dpld 



Past III. —Proceedings on the Crown Side or the K. B. D, 


88 


unlawful detention of ft child from the person who is legally entitled Sk »> *• 

( to its custody is, for the purpose of the issue of the writ, regarded Habeas 
as equivalent to an unlawful imprisonment of the ehild (c). It is. Corpus, 
therefore, unnecessary to allege in applying for the writ that any 
restraint or force is being used towards the Infant by the person in 
whose custody and control it is for the time being (d). 

* 110. The right of a foreign parent to the custody of his chilcl Children of 
and his authority over the child while the child is in England is fore gnera ‘ 
governed by English law (e). Where a foreign parent who is resi¬ 
dent abroad applies by agent for habeas corpus to regain the custody 
of a child who is living with a relation in England, the courts will 
rfot allow the child to be handed over to the father’s agent to be 
taken abroad, unless there be good reason for tlie father not 
attending personally to receive him or her (/). 

A foreign guardian (i/) has no legal rights as to the custody of his 
ward while the ward is in this counwy, though as a matter of 
international comity the English courts will usually recognise and 
give effect to the authority of afforeign guardian (h). 

* 

111. Where a parent has voluntarily parted with the custody of When parent 
a child by intrusting it to another person, and such person has lls ’P arte<i 
without the parent’s authority handed the child to a third person, ^on oYchdd. 
a writ of habeas corpus will be issued at the instance of the parent, 
even though the person to whom the child was intrusted alleges 
that he does not know where the child is; for the parent is 
entitled to require a return to be made to the writ, so that the facts 
may be fully investigated (i). 

118. The mother of an ^legitimate child is usually entitled to illegitimate 
regain the custody of the child on habeas corpus ( k ), but the interest ctuW * 
of the child will he considered by the court in awarding its 
custody ( k ). The mother of an illegitimate child has a right to 


has attained an age of discietion for the court or judgo to consult the wishes of 
the child before making an oidor on habeas corpus as to its custody (II v. Howes 
(1860), 30 L. J. (M. o.)47; Be Connor, an Infant (1863), 16 I. 0. L. K. 112; Be 
Agar-Ellis , Agar-Ellis v. Lascelles (1883), 24 Ch. D. 317,326, 0. A.). As to the 
guardianship of infants generally, see title Infants and Children. 

(<,) JB. v. Clarice (1857), 7 E. & B. 186, per Lord Camfbdll, C.J., at p. 193. 
id) Ex parte iPCleUan (1831), 1 Dowl. 81. 

(*) Johnstone v. Beattie (1843), 10 01. & Pin. 42, 113, H. L.; and see title 
Conflict of Laws, YoL Vi, p. 280. 

(/) B. v. Schmchewsky (1892), 8 T. L. B. 671; see also Re Preston (1847), 
6 Dow. & L. 233. In R. v. Scherschemku, supra, the children of foreign 
parents were residing with their mother in England; the English courts on an 
application by an attorney for a habeas corpus at the instance of the father, who 
was abroad, and who desired to regain the oustody of the children, refused to 
hand them over to an agent of the father to be taken abroad in the absence 1 of 
valid rea son for the father’s non-attendance in person to receive them. 

(a) That is, a guardian appointed under the law of a foreign oountiy. 

(a) Johnstone v. Beattie, supra ; Stuart v. Bute (Margate) (1861), 9 H. L, 
Cas. 440; Nugent v. Vetzera (1866), L. E. 2 Eq. 704. 

(«) Bamardo v. Ford, Goeeagde Case, [1892] A. 0. 326, where the House of 
Loras disapproved the decision in It. v. Bamardo (1889), 23 Q. B. D. 305, 0. A. 

(k) B. v. Neio (1904), 20 T. L. E. 583,0. A. As to tfao custody of an illegiti¬ 
mate child generally, see title Bastardy, Yol. IL, pp. 440 el seq. 
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the custody of the child notwithstanding that the child has been 
adopted by a .third party under agreement (J). 

113. A husband -jk at common law entitled to the custody of his 
wife against all othil persons (in), and the writ of habeas corpus is 
available to a husband for thfc purpose of regaining the. custody of 
his wife if she be wrongfully obtained by anyone from him without 
her consent (a). He cannot, however, obtain the writ where hfs 
wife has left him on account of his ill-usage and cruelty ( o ), or 
where she lives apart from him by her own wish and is under no 
restraint (p ); for a husband has not got such a right to the custody 
of his wife’s person as a father has to the custody of his child, 
and a wife is entitled to exercise her judgment and discretion as 
to remaining away from her husband (g). v 

A wife is entitled to a writ of habefrAorpus directed to her husbapd 
if sho is wrongfully restrained by him against her will after the 
execution of a deed of separation (r), or if ho attempts to enforce 
restitution of conjugal rights by keeping her in confinement or 
forcibly detaining her in his custody^). 

114. The writ may issue at the instance of any person who is 
wrongfully kept in confinement under the pretence of insanity or 
lunacy to compel the person having the custody of the alleged 
lunatic to produce him in court, so that the legality of the deten¬ 
tion may be inquired into (t), but a strong case must be disclosed 
before the writ will be granted (a). It is essential, therefore, in 
such a case that there should be an affidavit by the alleged lunatio, 
or that there should be clear evidence that he is prevented from 
making an affidavit (b). 

On an application for a writ in a case where a person is alleged 
to be detained as a lunatic without justification, the court will 
usually order the alleged lunatic to be medically examined by an 
expert, the application being postponed until after the result of the 
medical examination has been reported (c). 


(Z) Re O'Hara, [1900] 2 I. R. 232, 0. A.; Kerrigan v. Hall (1901), 4 F. (Ct. of 
Sess.) 10; and compare Humphrys y. Potak, [1901] 2 K. B. 383, O. A. 

(m) Atwood v. Atwood (1718), Free. Ch. 492; Re Cochrane (1840), 8 Dowl. 
630. As to the relation of husband and wife generally, see title Husband 
and Wive. 

(n) Re Cochrane, supra. See, however, R. v. Jacks on, [1891] 1 Q. B. 671, 
0. A.; Re Price (I860), 2 P. &.F. 263. 

(o) R. v. Brooke, Gregory's Case (1766), 4 Burr. 1991. 

(jp) R. v. Leggatt (1862), 18 Q. B. 781. 

(?) Ex parte M'Clellan (1831), 1 Dowl. 81; R, y. Leggatt, supra; R, v, 
Jackson, supra. 

M Lister's Case (1721), 8 Mod. Eep. 22. 
s) R. y. Jackson, eupra . 

(t) R. y. Turlington (1761), 2 Burr. 1116; JSe Shuttleworth (1846), 9 Q. B. 
661; Re Greenwood, R. y. Pinder (1853), 24 L. J. (Q. b.) 148 ; Re Elton (1896), 
Times, May 1, 1896. See also R. v. Wright (1731), 2 Stra, 915; and as to 
lunatics generally, see title Lunatics and Persons of Unsound Mind. 

t R. v. Clarice (1762), 3 Burr. 1362, 

Ex parte Child (1864), 15 0. B. 238 ; Re Carter (1898), 96 L. T. Jo. 37. 

R. y. Wright (1760), 2 Burr. 1100; R. y. Turlington , supra; R. v. Rialt 
), 11 X. 0. L. R. 279. 
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Sub-Sect. 2, —.Procedure on Habeas Corpus. 


8am. 8. 



116. An application may be made to the court or a judged). Application 
TJhe court to which application may be made is a divisional made, 0 ™ 
court consisting ol two at m^fcjfadges of the King's Bench Division 

of-Bj^e High Court of Justice,Q§y* Ap application to a judge may 
be made at chambers whether in $<fp|on or elsewhere (z). In 
London applications at chambers ar^pade to the judge who sits 
daily during the law sittings in Judged Chambers at the Boyal 
Courts of Justice. But an application to a judge of the High 
Court for a writ of habeas corpus is without restriction as to • 
place, a judge having power, which in cases of urgency is not 
infrequently exercised, to grant the writ at his own private residence, 
or any place where he may happen to be (k). 

117. During the law sittings application for the writ of habeas Application 
corpus, whether at common law, as is the usual practice, or under dunn « **"“• 
the Habeas Corpus Act, 1679 ( l), may be made either to a divisional 

court or to a judge at chambers (m). Applications for habeas 
corpus in cases relating to the custody of infants are in practice 
made to a judge at chambers, but in all other cases the application 
for a writ during the sittings should be made to the court and not at 
chambers. In extiadition cases the application for a habeas corpus 
must be made to the court, for no application for a writ of habeas 
corpus on a warrant of extradition can be made to a judge at 
chambers during the sittings (n). 


118. During vacation the application for the writ may be made to Application 
a judge at chambers (o). This applies to every class of case, including ft™*. 


[d) Statutory Buies and Orders, 1906, p 606. 

(s) Crown Office Rules, r. 1. The former practice was regulated by the 
Crown Office Buies, 1886. As to the earlier piactice, see Gude, Piactice of the 
Crown Office. 

(/) Seepp 67— 60, post. 
ur) Grown Office Rules, r. 216. 

(A) As to the formation of a divisional court, see Judicature Act, 1884 (47 & 
48 Tiot. c. 61$S*. 4. 

I t) See Crown Office Boles, r. .268. 

k) See Short and Mellor, Piactice of the Grown Office, 2nd ed, 

1) 81 Gar. 2, o. 2. 

m) Grown Office Buies, r. 216.' f 

n) Ibid., r. 219. 

o) Watson's (Leonard) Case (1839), 9 Ad. & El. 731, also reported subnom, 
R. v. BateMdor (1839), 1 Per, & Dav. B16. Pa that me, where twelve 
writs of habeas corpus had been granted by Lxxtlbbale, J. r It chambers 
during vacation (on the 28th December, 1838), although the writs were return- 
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SroT. 3. extradition casiS. The judges of the High Court are empowered 
Habeas and required by statute to awtift&and issue,|he writ during vacation 
Corpus, in criminal q|As f 

Application 119. The applicHllgf) whether on motion to the court or at 
by counsel, chambers, should be made by counsel, as the omgrt will not as a rule 
allow an applicant to move in person ( 5 ). exceptional cases, 
however, applicants have been heard in person on the ground 5i 
poverty or extreme urgency (r). *- - 

■w* 

_31____ 


able immediate at chambers, yet owing to the importance of the case it was 
arranged that the prisoners should not be brought upbeforethe ensuing Hilary 
Term (see Fry’s Report of tho Oase of the Oax^di fn Prisoners, at pp. 30, 3l). 

(p) Habeas Corous Act, 1679 (31 e, 2), A 2, for the terms of which 

see p. 44, ante. Since the Judicature 4873 (36 & 37 Yict. c. 66 frn$ is 
statutory power and duty of jgtojting the writ during vacation has become 
vested in the judges of the EH§JiOburfc of Justice, to any one of whom, conse¬ 
quently, an application for the Writ might be made under the Act of 1679. It 
will bo noticed that the mode of applioatmn prescribed by that statute is by 
“ request ” made in writing by the persdSp prisoned or anyone on his behalf 
attested and snbsoribed bv two witnesses (s. 2). The “request” must be 
accompanied by a copy of the warrant of commitment or an affidavit that such 
copy has been denied (i bid.). Moreover, although not expressly required by 
the stutute, an affidavit of the facts showing the ground upon which the 
application for a habeas carpus is based has always been regarded as essential 
(see Hand’s Practice, p. 73). As already stated, under modern practice applica¬ 
tions or the writ are invariably made under the common law jurisdiction and 
not under the statute, though there appears to be no reason why an application 
for the writ in criminal cases should not be made to a judge in vacation under 
the statutory jurisdiction. 

{q) Be Newton (1835), 16 0. B. 97 ; Er parte Child (1854), 15 C. B. 238. In 
Re Newton, supra, the court rofusod to allow a motion for a habeas corpus to be 
made by the father of a prisoner, but requited the application to be made by 
counsel. 

Ho in Easter, 1874, the court refused to allow one Cobbett, a layman, to 
moyo on behalf of Castro, a prisoner, iu execution on a sentenoe upon au indict- 
nftgkior porjury (Short and Mellor, Practj^e of the Crown Office, 2nd ed., 

^ (r) Though in practice the writ of habeas corpus, like the prerogative writs 
(see, for instance, Ex parte Wason (1869), 10 B. & S. 580; R. v. Eardletj (18M\ 49 
J. P. 531; R. v. Liverpool Corporation (1891), 7 T. L. B. 592, C. A .; Exports Whyte 
(1896), 12 T. L. B. 458, C. A.), is moved for by counsel on behalf of the applicant, 
the court has, in favour of liberty, in some few cases allowed applications for 
the writ to be made in person. See Re Newton, supra, where, though the court 
refused to hear a motion'by a father for a writ on behalf of his son, it was 
stated by Jeevis, O.J., that the judges did not lay down any inflexible rule, 
but merely held that in the particular circumstance it would be better for the 
motion to be made by counsel; Cobbett v. Hudson (1850), 15 Q. B. 988, where a 
wife was allowed to move in person fora habeas corpus on behalf of her husband, 
and Lord Campbell, O.J., pointed out “ that great inoonvenienoe might arise 
in cases where the liberty of thesubjeot is in question from refushjg to hear the 
wife or any person on behalf of the party under restraint ”; Expffjne Sigismund, 
unreported, coram Dakuno and UHANNELL, JJ., March 12th/ 1901, where a 
father was allowed to apply in person to a divisional court for a writ of habeas 
corpus to obtain the custody of his child from persons to whom it had been 
intrusted by his wife, the court intimating that, although from the nature of 
the case, involving as it did complicated questions of law, it would have beep 
hotter for the ‘application to have been made by counsel, they were willing to 
hoar the appligmt in person, he having stated that he was not in a position to 
instruct counsel (the appHcaufc had previously appeared and been heard in 
person before BWJWrtX, J., at chambers), 
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120. The person illegally imprisoned or Stained in confinement 

without legal justification's, both iqj&ommon law and by statute («), 
entitled to apply for of habeas'Corpus, bttif.lt Ifejjot essential 

that the application should proceed directlyJ|rtQ hirff! 

Any person is entitled to institute procewungs to obtain a writ 
of habeas corpus foiififepurpose of liberating another from an illegal 
imprisonment (t), raTany person who is' legally entitled to the 
custody of another may sue out the writ in order to regain such 
custody (a). In any case where access is denied to a person alleged 
to be unjustifiably detained, so that there are no instructions from 
the prisoner, the application may be made by any relandn or friend 
on an affidavit setting forth the reasons for its being made (ft). 

•A mere stranger or volunteer, however, who has no authority to 
appear on behalf of a prisoner Or right to represent him will not be 
allovfed to apply for habeas carpus (c). 

121. An application to the court (d) tor a writ must be made 
by motion for an order (e). The motion is made by counsel in 
open court in the usual manner and must be supported by 
affid wit (/). As the liberty of the subject is affected, it is entitled 
to precedence over all other motions on the same day {g ). 


(*) See p. 43, ante. 

It) Habeas Corpus Act, 1679 (31 Car. 2, o. 2), ss. 2, 9 

(a) Re Dalai (Elizabeth) (I860), 2 F. & F. 258; see also lie Thompson (1860), 
80 Tj J. (m o.) 19 The writ has been giantod on the application of a 
husband on behalf of his wife ( R . v. Claike (1758), 1 Dun. 606, see also Jt. v. 
hioake, Qrcgoiy't Gait (1760), 4 Burn 1991), of a wife on behalf of her husband 
(Cobhett v. Hudson (1830), 15 Q B OSS) , of a father on behalf of a son (Re 
Ihompson, vipia) ; of a sifter on behalf of her sistoi (Re Daley (1 hzabeth), supi a). 
An application ior the wnt may bo mado by an agent ox fiiend on Dehalf of 
a prisoner (see Ashby v. White (1704), 14 State Tr. 693, 4th Resolution, 
at p. 825). 

In cases where the custody of children is in dispute the propex party to make 
the application lor the wnt is the parent or guardian who claims to be entripl 
to the custody, and it must be show that the applicant primA Jacte possesses a 
h gal right to the custody (see Re Hmper, [1895] 2 1. R. 571). 

(1) See Hottentot Venus's Case (1810), 13 Fast, 195; also cases cited note (a), 
supra. 

(c) B. v. Clarke (1762), 3 Buir. 1362. The secretary of a Lunatio Fiiend 
Society, who was a mere stranger and acting without authority, was held uot to 
be entitled to make an application for a haleas corpus on bt half of a person who 
was alleged to be wrongfully detained as a lunatic (Ee parte Child (1854), 15 
0. B. 238; see also Be Carter (1893), 95 L. T. Jo. 37). A mete stranger, it haH 
been said, has no light to come to tho couit and ask that a party who 
makes no affidavit, ana who is not suggested to be so ooeited as to be incapable 
of making one, may be brought up by habeas corpus to be discharged from 
restraint (Ex parte Child, supra, per JERVIS, C J , at p. 239). 

i d) That is, a divisional court of the Sing’s Beach Division. 
e) Crown (See Rules, r. 217. 

/) The practice as to motions which is regulated by R. S. 0., Ord 52, 18§3, 
is, as far as it is applicable, applied to all proceedings on theCrown side (Crown 
Oilice Rules, r. 232). All orders of court (except certain oidors of coutse 
specified in ibid., r, 233) daring tho sittings are to be mado by the court yn 
motion supported by affidavit (ibid., r. 234). Applications on the Crown side 
made by way of motion to a divisional court are to bo for au order nisi (ibid., 
r. 235). * 

(iO The rule giving precedence to motions affecting the liberty of the subject 
has been long established; it applies where a person in custody is brought up on 

H.L.—X. 
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There must be at least two clear days between the service of the 
notice of motion and the day napied in the notice for the hearing (/t). 

The hearing of fhe motion may be adjourned from time to time 
upon such terms as the court thinks fit (i ); and if the court is of 
opinion that any person to whom notice has not keen given ought 
to have or to have had such notice the court may either dismiss the 
motion or adjourn the hearing, in order that notice may be given 
upon such terms as the court may think fit to impose (k). 

122. In extradition cases the practice is to apply for a rule nisi 
calling on tho Home Secretary, the chief metropolitan magistrate, 
and the foreign Government to show cause why the writ should not 
issue (0- The application for the writ during the law sittings 
must be by motion to a divisional court, and not to a judge at 
chambers ( m ). During vacation an application for the writ in oases 
of extradition may be made to a judge out of court. In all cases 
the application must be supported by affidavit showing ground for 
the interference of the court, and accompanied by a copy of the 
commitment verified by affidavit (n). 

123. The writ is grantable in certain cases by a judge at 
chambers during the law sittings as well as in vacation (o). In 
such cases the application may be made tx paitc, and the judge 
may order the writ to issue ex parte in the first instance, or he may 
diroefc a summons, which muat be drawn up in the prescribed 
form (p), for the writ to issue {<]). But no such summons can be 
issued without leave (r). 


habeas corpus, but dooa not extend to showing causo against a rule for a habeas 
corpus (lie Thompson (ISOO), 6 Jur. (N. fl.) 1121). 

(A) R. S. 0 , Ord. 52, r. 5. In the event of no one appearing to support the 
notico of motion tho party appearing to shew cause would be entitled to costs 
(Btrry v. Exihatige Trading Co. (1875), 1 Q. B. D. 77). 

(A 11. S. 0., Ord. 62, r. 7. 

(A) Ibid., r. 6. 

(i) See 11. v. Gam (1882), 0 Q. B. IX 93, n. As to extradition, see p. 60, 
ante ; and generally titlo Ex’iRAimiuN AN!) I’uuuivii Ofi endeks. 

(m) Crown Office Rules, r. 219. 

(«) Habeas Corpus Act, 1079 (31 Car. 2, c. 2), s. 4, which requires the 
gaoler or other officer under heavy penalty tp deliver a copy of tho commitment 
within six hours of U r demand has been made by the piisouer or any person 
on his behalf. 


(a) The judges possessed this jurisdiction at common law, and the practice is 
recognised by the Crown Office Rules, though the provisions of the XIaboas 
Corpus Act, 1679 (31 Car.'2, c. 2), in terms merely ompowor the judges, as 
distinguished: from the court, to issue the writ during the vacation (see Short and 
Mellor, Practice of the Crown Office, 2nd ed., pp. 320—322; see also 
Crown Office Rulos, r. 216). » 

(p) For form of summons for writ of habeas corpus ad subjiciermum, see Crown 
Office Rules, 1906, Appendix, Form Ho. 174. The summons states that upon 
hearing counsel or the solicitor for the applicant, and upon reading the several 
affidavits, it is diderod that all parties concerned attend the judge at chambers 
on the day and at tho hour specified to show cause why a writ of habeas corpus 
should not issuo directed to the respondent to have the body of the person 
alleged to he illegally detained before a judge at chambers immediately after 
the receipt of such writ to undergo eto. 

(q) Crown Office Rules, t. 218. 

(r) Ibid., r. 206. Tho summons must be issued from, and the order drawn up 



Part III.— Proceedings on the Crow# Side of the K. B, D. 


59 


124. In all cases in which the right fa'the custody ol children 
is in question the invariable rule i&jjhat the application for the writ 
should be made to a judge at chambers, and this whether the 
application be made during “ the law sittings or in vacation ” (a). 
But the judge, in any case where he deems such a course to be 
expedient, may adjourn the hearing of the application into court (b). 

• 125. Every application for a writ, whether at common law 
or .under the Habeas Corpus Act, 1679 (c), must be supported 
by affidavit (d), upon which the court is able to exercise its 
discretion as to whether the writ shall be issued or not ( e ). It 
should be made by the prisoner or party who claims the writ or by 
qgpme other person on his behalf and with his authority, or by some 
"person who can satisfy the court that the person on whose behalf 
the application is made is. so coerced as to be unable to make an 
affidavit (/), and should set out all the material facts and show 
circumstances disclosing a primd facie case for the issue of the writ. 
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at, the Crown Office Department of tho Centrul Office of the Supreme Court 
(ibid., r. 283). 

(a) In an uureportod case, coram Blackburn, Mellor, and Lush, JJ., the 
Court of Queen's Bench on 11th June, 1872, refused to hear a case relating to 
the custody of children in court, and stated that all such applications should m 
the first instance bo made at chambers (soe Short and Mellor, Practice of tho 
Crown Office, 2nd ed., p. 320). Since that time this has been the recognised 
practice. 

(b) This course is adopted when tho argument is likely to be lengthy or when 
novel or difficult points of law are iuvohcd. In Re Dolben (1898), not reported, 
the hearing of an application by summons for a habeas corpus by a mother to 
obtain the custody of nor children during their holidays from their father under 
the provisions of a deed of separation was leferml by Day, J., from himself, 
sitting at chambers, to himself in court. 

(c) 31 Car. 2, c. 2. 

(a) The ordinary practice of the High Court in relation to affidavits is 
applicable to affidavits in support of applications for writs of habeas corpus 
(Crown Office Buies, r. 25, applying B. S. 0., Ord. 38, to all proceedings on tho 
Crown side of tlie King’s Bench Division). Affidavits used on the Crown side 
must be intituled “In the High Court of Justice, King’s Bench Division” 
(Crown Office Bulos, r. 6). Affidavits may be sworn bofore any first or second 
class dark in the Crown Office or before any officer empowered under the Buies 
of the Supreme Court for that purpose (see ibid., r. 7). 

(e) The writ of habeas corpus was formerly granted upon a mere verbal 
application without an affidavit (see li. v. Heath (1744), 18 State Tr. 1, per 
Marlay, O.J., at p, 19). Bor at least a century, howover, it has been a well- 
recognised rule that every application for the writ must be supported by 
affidavit (see Hobhouse’s Case (1820), 3 B. & Aid. 420). 

"Whether the writ be granted under the common law jurisdiction or under the 
Btatute, there ought always to be a proper ground laid before the oourt to 
justify it in granting a wnt. It is not to be granted as a matter of course, at 
all events, but the party seeking to be brought up by habeas corpus must lay 
Buoh a case on affidavit before the court as will be sufficient to regulate the 
discretion of the court in that rospeot (see Hobhouse's Case , as reported 2 Chit 
207, atp. 211; see also B. v. Schiever (1759), 2 Burr. 765; Three Spanish Bailors* 
Casc(1779), 2 Wm. Bl. 1324; Re Carter (1893), 95 L. T. Jo. 37). 

(/) In the Canadian Prisoners' Case, Re Parker (1839), 6 M. & W. 32, a motion 
for n wnt of habeas corpus was made on an affidavit of a solicitor on behalf of 
the prisoners, and also on an affidavit by the solicitor’s clerk. The oourt having 
intimated that there ought to be an affidavit from the prisoners themselves, 
counsel referred to the Hottentot Venus’s Case (1810), 13 East, 196, but the court 
pointed out that in that case a reason was assigned for not producing an affidavit 
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The affidavits must be filed in the Crown Office Department oi 
the Central Office (g^ On every affidavit there must he indorsed a 
note showing on whose behalf it is filed, and no affidavit can be filed 
or used without such cote unless the court or judge otherwise 
directs (g ). 

Upon motions founded upon affidavits either party may apply to 
the court or judge for leave to make additional affidavits upon any 
new matter arising out of the affidavits of the oppobite party, but 
no additional affidavits can be used unless such leave has been first 
obtained (/{)• 

The applicant upon obtaining an order nisi or summons at 
chambers must, on demand by the respondent or his solicitor, supplyi 
copies of any affidavit on which such order nisi or summons was* 
obtained, and any respondent who proposes to read any affidavits 
upon showing cause, must on demand supply copies of such 
affidavits to the applicant or his solicitor on payment of the 
ordinary charges (t). 

(ii.) The Order for the Writ. 

126. Upon an application for a writ of habeas corpus being 
made to a divisional court or judge at chambers, the court or judge, 
after reading the affidavits and hearing counsel, proceeds to make 
an order for the issue of the writ or dismissal of the application. 
Where the application is made to the court the court has power 
to make an order absolute ex parte for the writ to issue in the first 
instance, or to grant an order nisi ( k ). Similarly, where tho appli¬ 
cation is mado to a judge at chambers the judge has power to 
order the writ to issue ex parte in the first instance, or he may 
direct a summons for the writ to issue (l). 


Urgent cases. 127. Though the writ of habeas corpus is a writ of right upon ground 
being shown for its issue, it is usual in practice instead of granting 
an order absolute to grant an order nisi only in the first instance ( m ). 
But in an urgent case, or when time is of importance, or in any case 
where the granting of an order nisi would be likely to result in a 


fiom the party herself, and stated that before granting a habeas corpus to renio e 
a person in custody the court must ascertain that an affidavit is not reasonably 
to be expected from him, and that an affidavit is absolutely nocessarv either 
from tho party who claims the writ < r from some other peison so as to satisfy 
the court that he is so coerced as to be unable to make it. 

So in Ex parte Child (1854)", 15 0. B. 288, a rule having been obtained for a 
writ of habeas corpus to bring up a person confined in an asylum as a lunatic, 
the court discharged the ruio with costs, there being no affidavit to show that 
the party promoting the application was duly authorised by tho lunatic. 

(g) Crown Office Buies, r. 8. 

(A) Ibid., r. 9. 

(*) Ibid., r. 10. 

(ft) Ibid., r. 217. 

(l) Ibid., r. 218. 

(m) An order nisi, as a general rule, is made on account of its greater oon- 
Teuienoe and with a view to saving expense, for if upon hearing the answer of 
the respondent the court dismisses the application, both the inconvenience and 
the expense of bringing up a person, possibly from a distance, ore avoided (see 
Eggington’s Case (1853), 2 B. & B. 717, 734). 

In extradition cases an order nisi is invariably applied for. 
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defeat of justice, an order absolute for the writ to issue will be made 
in the first instance (n). < 

128. The order for the writ to issue, when made, cannot be 
fettered by any conditions or terms. Thrfs, if the writ be granted 
on the ground of illegal imprisonment a condition or term restrain* 
ing the applicant from pursuing his remedy by action for false 
ftnprisontnenfc cannot be imposed as part of the rule for the issue of 
the writ(o), nor can the writ be ordered to lie in the office until the 
respondent comes within- the jurisdiction (p), or until some future 
date. 

After an order for the writ to issue has been granted, whether 
i*y the court or by the judge at chambers, the order must be 
drawn up at the Crown Office (g) in the prescribed form (r). 

An order in cases where process has issued from the King’s 
Bench Division is an order of course, which may be drawn up at the 
Crown Office without any motion for the same (#); but except 
orders of course no order on the Crown side may be drawn up 
without the leave or order of the court or a judge or of the King’s 
Coroner and Attorney or the Master of the Crown Office (t). 

129. On the argument of the order nisi or summons at 
chambers for a writ, the court or judge may, in its or his discretion, 
without waiting for the return to tho writ, direct an order to be 
drawn up for the prisoner’s discharge, and such an order is a 
sufficient warrant to any gaoler, constable, or other person for 
the discharge of the prisouer or any infant or person under 
restraint (a). 

(v\ Thus, in cases ielating to the custody of infants, where ihoie is a pro¬ 
bability of the child being removed out of the jurisdiction, or taken abroad, or 
kept in concealment, or its custody being changed or parted with, the granting 
of an order absolute iB an expedient and proper course, and is usually adopted 
{Ex parte Witte (1853), 13 0. 11. 680 ; see Cox v. Hakes (1890), 16 App. Cas. 506). 

(o) Ex parte JLU (1827), 3 C. & P. 225. 

{]>) R. v. Pinckney , [1904] 2 If. B. 84, O. A. 

(//) It is usual to draw up the order m eveiy case, criminal or civil, though in 
civil proceedings it is not nlwayfeiiece^&aiy to do so (boo Short and Mol lor, Practice 
of tho Crown Office, 2nd ed., at p. 323). In civil proceedings where an order 
has boon made not embodying any special terms, nor including any special 
directions, but simply giving leave for the issue of any writ (other than a writ 
of attachment), or for the amendment of any writ, it is not necessnry to draw 
up suoh order unless the court or judge shall otherwise direct, but the produc¬ 
tion of a note or memorandum of such order signed by a judge, registrar, or 
master, is sufficient authority for the issuo or amendment of the writ (see R. S. 
0., Ord. 52, r. 14, which so far as is applicable is applied to all civil proceedings on 
the Crown side by the Crown Office Rules, r. 232). 

(r) 1 hid., r. 269. In substance the order is as follows:—Upon reading the 
several affidavits of eto., filed etc., and upon hearing counsel upon both sides. 
It is ordered that a writ of habeas corpus issue directed to etc., to have the body 
of A. B. before a judge in chambors (or the court) at the Royal Courts of 
Justice, London, immediately after the receipt of such writ to undergo and 
receive eto. {ibid., Appendix, Form No. 175). 

(») Crown Office Rules, r. 233 (g). 

(t) Ibid., r. 239. 

(a) Ibid., t, 225. This power has been exercised in cases where on the argu¬ 
ment of a rule for a habeas corpus to bring up a person in prison under a 
summary conviction the court has been satisfied that the prisoner was not sub¬ 
ject to the jurisdiction of the justices (see Re Anthers (1889), 22 Q. B. D, 345; 
Re Bailey (1854), 3 E. & B. 607 ; Re Baker (1857), 2H.&N. 219). 
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130. The applicant has a right to the opinion of every court 
as to the expediency of his imprisonment. II an application for the 
writ he refused, the applicant is entitled to renew his application 
before anothor court, and, if he think fit, to procoed from court to 
court, making an application to each court in turn (6). 

131. The court, when granting the application, can order the 
defendant to pay the costs of the successful party (c). There is* 
however, no power to make such an order for the payment of costs 
against any person who is not on the record (d). 

(iii.) The Writ. 

132. The practice with regard to the drawing up, issue, and 
service of the writ of habeas corpus is regulated by the Crown Office 
Itules, 1906(c). 

133. The writ of habeas corpus consists of a formal greeting from 
the Crown to the person to whom it is directed, followed by a man¬ 
datory order by the court or judge directed to any person whomso¬ 
ever, whether a gaoler or other officer, or a private individual who 
is alleged to have anothor porson unlawfully in his custody, requir¬ 
ing him to have tho body of such person before the court or judge 
immediately after the receipt of the writ, i gethor with the day and 
cause of his boing taken and detained, to undergo and receive all 
such things as the court may order (/). 


(b) Ex parte l\<rtimjton{ 1815), 13 M. & W. 679, pet Parke, B., at p. 684. 
In tnis case a writ of habeas corpus had boon granted by tho t'omt of Queen’s 
Bench, and on tho return the discharge of tho piisoner was refused. Tho 
prinonor mndo a subsequent application for llio wiit to tho Lord Chief Boron of 
tho Exchequer in chambers, with similar icsult. On a third application for a 
writ of habeas corpus being made to the Court of Exchequer, the court, aflor 
careful consideration of tho case, refusod the application for the issue of tho writ, 
and stated that they did not eou-idor the mattor as concluded by the two 
previous applications. As to the riirht to renew tho application for tho writ, seo 
also Cox v. Unices (1890), 15 App. (Jas. oOG, per Lord IIalsbury, L.C., at p. 
514; and per Lord Bramweli., at p. 523. 

(c) It. v. Jones, [1894] 2 Q. B. 332. The courts have always oxorcisod tho 
power of awarding to the officer who brings up a prisoner in compliance with a 
writ of habeas carpus his reasonable exponses so incurred {Re Cobbetl (1845), 14 
M. & W. 175; Re Dodd (1858), 2 Do G. & J. 510). In criminal oaseB tho con ts 
formerly had no power to award costs on habeas corpus. In civil cases—as, for 
instance, in cases relating to tho custody of infants on tho other hand—the costs 
of a successful applicant for a writ of habeas corpus wore sometimes awarded; 
see Ex parte Child (1854), 15 0. B. 238. Now, however, since the Judicature Act, 
1890 (53 & 54 Yict. o. 44), tho court has power uuder s. 3 of that Act to award 
costs to the successful party on an application for a wnt of habeas corpus (R. v. 
Jones, supret ; see also A. v. Woodhouse, [1906] 2 K. B. 501, 0. A. (certiorari) ). 

(d) Re Carter (1893), 95 L. T. Jo. 37, where a second application for a 
wnt of habeas corpus was made in the name of a person detained as a criminal 
lunatic, who, it appeared, had authorised tho solicitor to make a former applica¬ 
tion, but had given no authority for the second application, and it was held that 
the court had no jurisdiction to make an order for costs against the person who 
had directed the application to bo made, such person not being on the reoord. 
It was said that a writ of habeas corpus shall not he allowed to issue without an 
affidavit either from the person in whose name the application was made or from 
the person really responsible for costs, so that the otkor pert; might know on 
whom to rely for payment of the costs {ibid., per Vaughan Wiu-iams, J.). 

(«) Grown Office Rules, rr. 216—227. 

[/) “ The writ is a demand by the King’s Supreme Court of Justice to produce 
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The writ, which must be prepared by the solicitor or the party 
suing it out, and must be written or printed on parchment or 
paper as prescribed by the rules (g), should be drawn up in the 
prescribed form (h). It must be directed to the person or persons 
in whose custody the party detained is or is alleged to be, as for 
instance to the gaoler in the case of a person in custody in prison (i), 
find must be made returnable immediately (j). It may be directed 
to any number of individuals taking part in the illegal deten¬ 
tion ( k ); but if directed to two or more persons in the alternative it 
is bad and will be quashed (i). It must bear date on the day on which 
it is issued (/) ; and should be testod at the Boyal Courts of Justice, 
London, in the narno of the Lord Chief Justice of England (m). 
Before being sealed the writ must be indorsed with the name 

a person under confinoraont, aud to signify tbo roason of Lis confinement ” 
(VVilm. 106; sco also 3 1M. (Join. 120; 8 State Tr. 112). 

(»/) Crown Offico Rules, r. 210. In practice the writ is usually settled by 
counsel and should bo prepared according to tho form given in the Appendix to 
the Grown Ollice Rules, 190G, with the necessary insertions and variations 
Appendix, Form No. 176). 

(A) Ciown Office Rules; r. 269 provides that tho forms in the Appendix when 
applicable, and whore not applicable foiuis ot the like character as near as may 
bo, shall bo used in all proceedings on the Crown side. For the form pi escribed 
soo ibid., Form No. 176, which is as follows: 

Writ of Habeas Corpus ad Subjiciendum. 

Edward the Seventh by tho Graco of God, etc., to greeting: We 

command you that you have iu the King’s Bench Division of Our High Court of 
Justice [or before a Judgo in Chambers] at tbo Royal Courts of Justice, Loudon, 
immediately after tho locoipt of this Our Writ, the body of A. B., being taken 
and detained under your custody as is said, together with the <lav and cause of 
his being taken aud detained, by whatsoever name ho may be called therein to 
undergo and receive all and singular such matters and things as Our Baid Court 
[or Judgo] shall thou and there consider of concerning him in this behalf; and 
have you there then this Our Writ. 

Witness, Ac. 

To BE INDORSED. 

11 v older of tho Court [or of Mr. Justice ]. 

This writ was issued by, etc. 

For precedents of earlior foiins of the writ, see 2 Co. Inst. 53; R. y. Gardner 
(1728), Tremaine, Fleas of the Crown, 331; IKi/soii'a {Catus) Case (1813), 7 
U. B. 984. 

(t) R. v. Fowler (1700), 1 Salk. 330; R. v. Batcheldor (1839), 1 Por. & Dar. 
616, where twelve wiits of habeas corpus were grouted directed to “ William 
Batcheldor, keopor of tho gaol of the borough of Liverpool.” 

(j) Crown Office Rules, r. 213. 

{ft) He Boujlas (1812), 12 L. J. (q. b.) 49, where a writ of habeas corpus 
was directed “to tlio governor of Totnill-fiolds, Bridewell, to Lieut.-Ool. 
Edward Hay and to each and every the officer or officers person or persons 
having the custody charge or control of Captain Archibald Douglas ”; Wilson's 

i Car us) Case, supra , where the writ was directed “ to John Kaudich, gaoler of 
lor Majesty’s gaol in Jersey aud to John Le Couteur, Viscount of the said 
island.” 

(f) Crown Office Rules, r. 212. As to obtaining leavo to amend the date 
on whioh the writ was testod, see Ex parte Davies (1837), 4 Bing. (n. o.) 17; 
and ob to waiving tho irregularity of testing the writ on a day other than that 
on which it was issued, see Newton v. Rowe{ 1843), 13 L. J. (0. P.) 73. 

(m) Crown Offioe Rules, r. 212. This teste of a writ of habeas corpus 
has been held to be good without the title of the Chief Justice, but merely 
with his name ( Vasper v. East (1686), 2 Show. 314). 
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and address of the solicitor or party suing out the same, and, if 
sued out by the solicitor as agent, with the name and address of the 
principal also(n). It should also be indorsed “By order of the 
court,” or “ By order of Mr. Justice ”, as the case may be (o). 

If it is issued under the'IIabeas Corpus Act, 1679 (p), it must be 
indorsed Per atatutum tricesimo primo Garoli aecundi regis, and 
must be signed by the person who awards the same (q). *■ 

134. Writs of habeas corpus are issued at the Crown Office 
Department of the Central Office (r) upon production by the solicitor 
or party suing it out of the order for the writ to issue and upon 
a pruecipe impressed with a 5a. stamp being left (s). If the writ is 
returnable in court it must, together with the return thereto, bd 
filed in the Crown Office, and if returnable before a judge, it must, 
after the decision of the judge thereon, be so filed with the return 
and any order mado thereon, or a copy of such order (t). 

Every writ of habeas corpus issued at the Crown Office must be 
entered in a book kept for the purpose (a). 

135. The writ of habeas corpus must be served personally, if 
possible, upon the party to whom it is directed (b). If it be 
impossible to effect personal service of the writ, or if the writ be 
directed to a gaoler or other public official, service must be effected 
by leaving it with a servant or agent of the person confining or 
restraining at the place where the prisoner is confinod or 
restrained (c). 

If the writ be directed to move than one person the original 
must be deliverod to or left with the principal person and copies 


(n) Crown Office Rules, r. 210. 

(o) See til'd., Appendix, Form No. 170; and see p. 55, ante. Formerly it 
was essential to tho validity of a writ of habeas corpus that the signature of the 
judge who grauted it should be indorsed, and in tho absenco of such signatuie 
the writ need not have been obeyed (fl. v. Hod,lam (1777), 2 Cowp. C72). 

( p) 31 Car. 2, c. 2. 

(<l) This is an express requirement of ibid. , a. 2 (if. v. Roldam, supra) 
In modern practice writs of habeas wrpus are almost invariably issued at 
common law and not under the Habeas Corpus Act, but if a writ were issued 
under tbe Act it Bhould be indorsed as required by the Btate. Every writ of 
habeas corpus which is not so indorsed is a writ of habeas corpus at common 
law ( Brass Crosby's Case (1771), 3 Wils. 188, per Dk GhiEV, O.J., at p. 198; 
Hobhouse's Case (1820), 8 B. & Aid. 420, per HouiOYD, J., at p. 423). 

(r) Crown Office Rules, r. 209. This rule is in conformity with the earlier 
practice, under which it v^as settled that in all criminal matters and causes on 
the Crown side of the King’s Jlonoh the writ of habeas corpus must be issued 
from the Crown Office (I Taylor's Case (1803), 3 East, 232; Fowler v. Dunn (1767), 
4 Burr. 2034, n. ; Easton's Case (1840), 12 Ad. & El. 645, where Lord Denman 
C. J., pointed out that the regular course was for the writ to issue on the Crown 
side, because parties may desire to search the proper office to learn whether tho 
writ has issued). In non-criminal cases, such as cases relating to the custody of 
infants, it would soem that the writ of habeas corpus might be issued on the 
civil side of the King’s Bench Division, but in practice the writ is always issued 
at the Crown Office. 

(<) See Short and Mellor, Practice of the Crown Office, 2nd ed., p. 323. 

(t) See Crown Office Rules, r. 214. 

(а) Ibid., r. 211. 

(б) Ibid., r. 220. 

(e) Ibid. ; and see Habeas Corpus Act, 1816 (06 Geo. 3, o. 100), as. 2,6. 
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served or left on each of the other persons in the same manner as Baer. 3. 
the writ (d). If the original writ is not delivered to the principal of Habeas 
several persons to be served, the service of a copy of the writ upon Corpus, 
the others is not a good service upon any of the others (e). 

When it is possible to effect personal service a writ of habeas 
corpus can only be properly served by actually delivering the 
•original writ to the person to be served, and if a copy of the writ 
is served this is an irregularity which the porson served cannot 
waive by appearing so as to render himself liable to attachment 
for disobedience to the writ (/). 

The writ must be served immediately after it is issued, and the 
.court has no power to order it to issue and to lie in the office 
until the person to whom it is directed shall come within the 
jurisdiction (g). 

136. A notice of the issue of the writ and of the consequences of Notice of 
failing to make a due return to it must be prepared by the applicant issne of wr,t - 
or his solicitor, and served with the writ upon the persons to whom 

it is directed, and any other person upon whom it may be 
deemed necessary to serve the writ. 

The notice should be signed by the solicitor for the applicant,' or 
by the applicant himself if he is acting in person ( h ). 

When a writ of habeas corpus has been obtained on an informal or 
illegal commitment a notice should be served upon the committing 
magistrates and the prosecutor reciting that the writ has been 
granted and requiring them to take notice that by virtue of tho 
said writ tho person alleged to be illegally detained will be brought 
before the court or a judge at chambers at the Royal Courts of 
Justice, London, on the day and at the hour specified, in order that 
he may be discharged out of custody as to the commitment by which 
he is detained in custody (i). 

137. Where objection is taken to a writ of habeas corpus on the Motiou to 
ground that it was irregularly or improperly issued, or that it was ( t ua9h wrl,; • 
obtained by means of fraud, as by fraudulently misrepresenting the 

facts of the case on the affidavits in support of the application for 
it, the writ may be quashed (/t) upon application made to a 

(d) Crown Oflico Rules, r. 220. 

fe) R. v. Rowe (1894), 71 L. T. 678. 

(/) Ibid., where an attachment for disobedience to a writ of habeas corpus 
was refused on this ground. In the event of the original writ being inadver¬ 
tently lost before service, it would seem that a new writ would be allowed to 
issue; see Pease v. Shrimpton (1651), Sty. 261. 

(a) R. v. Pinckney, [1904] 2 K. B. 84, C. A, 

(A) For form of notice, see Crown Office Rules, Appendix, Form No. 177. 

The object of the notice is to indicate precisely the tune when and place at 
which the return to the writ must be made, and this is the more necessary as 
the writ itself in form is made returnable immediately after its receipt (see the 
form of writ, at p. 68, ante). 1 

(i) Crown Office Rules, Appendix, Form No. 178. For form of affidavit of 
service of the writ of habeas corpus and of the accompanying notice, see ibid.. 

Form No. 179. 

(4) In Wilson's ( Varus) Cass (1845), 7 Q. B. 984, on the suggestion that the 
juage who had granted the rule for the issue of a writ of habeas corpus had been 
misled by the affidavits, it was argued by Sir Frederick Thesiger, the Solicitor- 
General, that if the writ be issued without authority it is void, and ought to be 
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divisional court on motion for an order nisi ( l ); and the objection 
should not bo raised on motion to discharge the prisoner upon the 
return to the writ (m). 

A writ of habeas corpus will not be quashed merely on the ground 
that the judge who ordered it to issue abstained from inquir¬ 
ing into facts, which, if known to him, might probably have induced 
him either to refuse the writ or only to grant a rule nisi, especially 
if such facts might properly be stated on the return (n), nor for 
matter that can properly be returned to it (o). 

(iv.) The lb turn. 

138. Every writ of habeas corpus ad subjiciendum must bo made 
returnable immediately (p) either in the King’s Bench Division or 
before a judge at chambers, according as it has been issued by the 
court or a judge, unless otherwiso ordered (q). But though in form 
it is made returnable immediately, in practice the actual time and 
place for the return is set out in the notice which is served with the 
writ (r), and the court would not receive the return beforo the 
proper day for making the return has arrived (a). 

A reasonable lime, according to the circumstances of the particular 
case, is allowed for making the return toawiit issued at common law (/<), 


sot aside without setting aside tbo judgo’s order (ibid., at p. OUG). In n>ply to 
a question by tho court as to whether there was any instance of quashing a 
writ of habeas cm put in the way suggested, it was stated (ibid., at p. 999) that a 
certiorari might be quashed, and in H. v. Cowle (1759), 2 Burr. S.il, at p. 805, 
Lord Mansfield had tieatod the quostion whethor a enhoran could go to 
Berwick as analogous to the question whether a habeas corpus oould go thither. 
In hie judgment Loid Denman, (J.J., slated (7 Q. B. at p. 1000) that if it 
appearod boyond a doubt that a fiaud had hoeu piactisod the w nt ought to bo 
quashed. 

i t) Soo Crown Office Rules, r. 235. 

m) Soo Short and Mollor, Practice of tho Crown Office, 2nd ed , p. 321. 

n) Wt!son's (Carus) Case (1816), 7 Q. B. 984. 

o) Ibid., at p. 1001. 

p) Crown Office Rules, r. 213. In its present form the writ requires the 
return to be made “ immediately aftor the receipt of this our writ" (ibid., Form 
No. 176 ; see p. 63, ante), 

q) Crown Office Rules, r. 213. 

r) See If. v. rinchney, [1901] 2 K. B. 84, C. A.; and p. 65, ante, 
a) Wash's Case (1772), 2 Wm. Bl. 805. 

b) Btockdah v. Ilanwd (1810), 8 Dowl. 471. The proamble of tho Habeas 
Corpus Act, 1679 (81 Car. 2, c. 2), recited that gieat delays had beon used in 
making returns to writs of habeas corpus in criminal or supposed criminal cases. 
To remedy this s. 1 of tho statute enacted that in such cases the return should 
be made within thiee days after tho service of the writ if the place where the 

S risoner is detained is within twenty miles fiom the court, and if beyond the 
istance of twenty miles and not abo\e one hundred miles, then within the 
space of ten days, and if beyond the distance of one hundred miles, then within 
the space of twenty days alter the doliveiy of the writ, and not longer. These 
statutory periods for making the roturn are, however, inapplicable in modem 
practice, os the writ is issued at common law, and not under the statute. 

The Habeas Corpus Act, 1816 (56 Geo. 3, o. 100), s. 2, enacted that a writ of 
habeas corpus issued in vacation might be made returnable in court in the next 
term, And a writ issued in tern might be made returnable in vacation bofore a 
judge whoie the writ was awaidod too late in the term or vacation to be con¬ 
veniently obeyed within the term or vacation respectively; and these provisions 
were made applicable to writs issued under the Habeas Corpus Act, 1679 (31 
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and the time may be extended by the court where good cause is sot*, s. * 
shown (c). Habeas 

139. In compliance with the mandatory directions contained ^°— B * 

in the writ, the person to whom it is directed is under ®^J n tomake 
a legal obligation to produce the body of the person alleged to be ro urn * 
•unlawfully detained before the court on the day specified, and to 

make a formal return to the writ (d). The end of the writ is to 
return the cause of the imprisonment, so that it may be examined in 
court whether the party ought to be discharged or not (e). This is 
equally true in non-criminal cases, for the writ in every case requires 
'the production of the person dotained, together with a statement of 
*the grounds of his detention (f). 

140. The return, which must always bo accompanied by the Contents of 
writ(fl), must contain a copy of all the causes of the prisoner’s return * 
detainer indorsed on the writ or on a separate schedule annexed 
thereto (h). It should state facts constituting a valid and sufficient 

ground for detention of the person allegod to bo illegally detained (i). 

These facts must bo set forth clearly and directly and with sufficient 
particularity (k). The return must bo unambiguous (l). * 


far. 2, c. 2) (Habeas Corpus Act 1810 (30 Upg. 3, c. 100), s. 0). See also It. v. 
Shtlbeare (1738), 1 limr. 400; It. v. Mead (175S), 1 Burr. 512; 11. v. Viatic 
(1758), 1 Burr. 600. 

(c) Damardo y. Ford, Oouage’s Cate, [1892] A. 0. 820, 311, wliero the time 
for making tlio return to the writ of habeas cor pvt was on appeal to the House 
of Lords extended to throe months from the dute of the judgment which affirmed 
tho order appealed against; It. v. Clarke (17G2), 3 Burr. 1302, whore, on it 
appearing that the peison confined was a lunatic and was detainod by relations 
who woro proceeding baud fide to obtain a commission of lunacy, the period for 
tho return to a writ of hub as corpus was extended. 

(d) Anon. (1729), 1 Barn. (ic. b.) 131 Daniil's Cate (1627), 3 State Tr. 1, 6; 
Lil burn's Case (1048), Sty. 90; It. v. Greenway (1681), 2 Show. 172. 

(c) Darnel's Case, supia. 

(/) Soe tho form of writ of habeas rot pus ad subjiciendum, Crown Offico Rules, 
Form No. 176; andp. 63, ante. 

(g) See the form of writ, p. 63, ante ; frown Office Rules, r. 222 ; see also 
Ex parte Besset (1814), 6 Q. B. 481. The usual form of return commoncea 
“I A. B., in obedience to tho writ hoiewith do certify and ro turn that,” etc. 
For precedents of returns to writs of habeas corpus see Bushdl's Case (1670), 
Yaugb. 135 ; It. v. L'atcheldor (1839), 1 Per. & Dav. 616; Watson’s ( Leonard) 
Case (1839), 9 Ad. & El. 731, 733—736; He Douglas (1842), 12 L. J. (q. b.) 49; 
Wilson's (Carus) Case (1846), 7 Q. B. 984,1002—io06; Shuttleworth's Case (1846), 
0 0,. B. 641. 

(h) Crown Office Rules, r. 223. 

m See Deybel's Case (1821), 4 B. & Aid. 213; Bouden'e Case (1821), 4 B. & 
Aid. 294 ; Fash's Case (1821), 4 B. & Aid. 293; Canadian Prisoners' Case, He 
Parker (1839), 6 M. & W. 32. 

(/<) See tho cases cited in note (g), supra ; as to the sufficiency of a return to 
a writ of habeas corpus , soe further Ilowel's Case (1587), 1 Leon. 70; Home's Case 
(1620), 2 Roll. Rep. 167; Kendal’s Case (1695), 5 Mod. Rep. 78; Bushel/s Case, 
supra, at p. 137; Hutchins v. Player (1663), O. Bridg. 272, 276; War man’s 
Case (1778), 2 Wm, Bl. 1204; Chancey's (Sir William) Vase (1611), 12 Co. Rep. 
82; R. v. Bethel (1693), 5 Mod. Rop. 19; It. v. Wmton (1792), 5 Term Rep. 89; 
H. y. Suddis (1801), 1 East, 300; Ex parte Krone (1823), 113. &0. 258; Watson’s 
l Leonard) Case (1839), 9 Ad. & El. 731; It. v. Richards (1844), 5 Q. B. 928; 
J£x parte Besset (1844), 6 Q. B. 481; It. v. Mount (1876), L. R. 6 P. C. 283, at 
p. 287 ; Re Matthews (1860), 12LC.L.R. 233,241 ; B. v. Jackson, [1801] 1 O.B.671. 

(<) It, v. Roberts (I860), 2 F. & F. 272, whore a return to a writ of habeas 
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The consequence of an insufficient return, where the cause of the 
imprisonment does not appear specifically and certainly, will be either 
that the prisoner, because the cause returned of his imprisonment 
is too general, must be discharged, when, if the cause had been more 
particularly returned, he ought to have been remanded, or else he 
must be remanded, when, if the cause had been particularly returned, 
he ought to have been discharged (wt). An insufficient return maj^ 
however, be amended by leave of the court (»). 

141. Committal for contempt by oithor House of Parliament 
constitutes a good return to a writ of habeas corpus (a). 

142. Committal for contempt by a court of record affords a 
good return to a writ of habeas corpus, and a person committed by a 
court of record for contompt cannot obtain his discharge by habeas 
corpus ( b ) except where the commitment for contempt is bad in law (c). 

143. If it be impossible for the person to whom the writ is 
directed to produce the body of the person alleged to be in his 
custody by reason of his having parted with the custody of such 
person before the service of the writ, he must nevertheless make a 
return setting out the facts unequivocally and distinctly and showing 
the reason why he is unable to obey the .vrit(<i)* Huch a return 
will constitute a good and sufficient return; for the object of the 
writ is not punitive, but remedial ( e ). 

The fact that a prisoner whose production has been ordered has 
been discharged from custody before the return should be stated on 
the return, and in such event the cause of taking and detainer need 
not appear on the return (/). 

144. When a return is made in obcdionce to the writ the return 
is first read, and motion may then be made for discharging or 
remanding the prisoner or amending or quashing the return (#). 
In cases where more than one writ has been granted arising out of 


corpus that a child under fourteen was not detained by or in the custody, power, 
or possession, or under the care or control of the defendant, or any person 
employed by him, was held to be evasive and insufficient, and bud on account 
of its ambiguity; see also Re Matthaus (I860), 12 I. 0. L. R. 233, 234. 

(m) See ButluWs Cate (1670), Vaugh. 135, per Vaughan, O.J., atp. 137. 

(») See p. 70, post. 

(a) Sha/tshury's {Earl) Cate (1677), 1 Mod. Rep. 144; Sheriff of Middlesex’s 
Case (1840), 11 Ad. & £1. 273; see also 2 Hawk. P. 0., o. Id, s. 73, n., wbeie the 
eaily cases as to the power of Pailiainent to convict in execution for contempt 
of piivilegehre collected; and title Paiujamknt. 

(b) Ex parte Fernandez (1861), 10 0. B. (N. s.) 3; lie Clarke (1842), 11 L. J. 
(q. b.) 75. As to oontempt of court, see generally title Contempt of Court, 
Vol VII., pp. 279—325. 

(c) Hammond v. //ouwff (1674), 1 Mod. Rep. 184. 

(d) Bamardo v. Ford, Oossage’s Case, [1892] A. 0. 326; B. v. Winton (1792), 5 
Term Rep. 89 ,* R. v. Wright (1731), 2 Stra. 915. 

(e) Bamardo v. Ford, Oossage'e Case, supra, overruling R. v. Bamardo (1889). 
23 d B. D. 305, 0. A. 

(/) R. v. Qavin (1818), 15 Jur. 329, n.; see also R. y. Spencer (1778), 1 Qude, 
Crown Practice, 278; B. v. Bclhuen (1738), Andr. 281; Re Thompson, B. v. 
Woodward (1889), 5 T. L. R. 601. 

( 's) Crown Office Rules, r. 224. 
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one matter the return to each writ must be read in the first instance 
before argument on any particular case (ft). 

When a prisoner is brought up by habeas corpus the counsel for 
the prisoner is first heard, then the counsel for the Crown, and then 
one counsel for the prisoner in reply (i). 

145. The facts set out in the return need not in the first instance Evidence to 
be supported by affidavit; for until impeached they are to be regarded controvert 
as true (ft). Where, however, there is ambiguity on the face of the rcturn * 
return, the return is evasive and bad unless it be sufficiently explained 
and verified by affidavit (l). 

The truth of a return in criminal cases cannot be traversed or 
'impeached by affidavit, though matters may be stated on affidavit 
in confession and avoidance of the facts alleged in the return (m). 

Thus, when the roturn states that the party who is alleged to be 
unlawfully detainod is in execution after sentence on indictment on 
a criminal charge, the return cannot be controverted (n). For a 
false roturn an action lies at common law (o); aud if it bas 
been knowingly and intentionally made, it would seem that its 
truth may ho controverted by affidavit on a motion for an attachment 
or on a motion to quash the return ( p), though an attachment will 
not be granted against a party who has unintentionally misrepre¬ 
sented immaterial matters on the return ( q ). 

In caseB other than for some criminal or supposed criminal 
matter, and excepting cases of imprisonment for debt or by process 
in any civil suit, the judge is by statute empowered to inquire into 
the truth of the facts set forth in the return (r). In Buch cases, 
although the return is good and sufficient in law, it is lawful 
for the court or judge beforo whom the writ may be returnable 
to procoed to examine into the truth of the facts set forth in the 
return by affidavit or by affirmation, in cases where an affirma¬ 
tion is allowed by law(s). If such writ be returned before a 


SBOT. 3. ” 

Habeas 
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(h) R. v. Batcheldor (1839), 1 Per. & Day. 516, per Lord Denman, C.J., at p. 
517. In that case twelve writs of habeas corpus had been granted arising out of 
the same matter, and the oases of the twolvo prisoners resolving themselves into 
two classes, two returns, each representing a different class of the cases of the 
prisoners, were road (see Fry's Report of the Cate of the Canadian Prisoners, p. 31). 

(t) Crown Office Rules, r. 226; see also Wilson’» ( Carus ) Cate (1815), 7 Q. C. 
084. 

(ft) Watson's ( Leonard) Case (1839), 9 Ad. & EL 731. 

(l) R. v. Roberts (I860), 2 F. & F. 272. 

(m) Re Clarke (1842), 2 Q. B. 619; R. v. Rogers (1823), 3 Dow. & Ry. (K. B 
607; R. v. Dunn (1840), 12 Ad. & El. 599 ; Re Douglas (1842), 12 L. J. (Q. b. 
49; R, v, Mulllnson (1851), 16 Q. B. 367. It was formerly held that the return 
to a habeas corpus could he traversed by plea (De Vine's Case (1456), cited 
0. Bridg. 288). 

(») R. v. Surldis (1801), 1 East, 306 ; Wilson's (Carue) Case, supra, atp. 1006; 
Ex jwte tees (1858), E. B. & E. 828 ; Re Newton (1855), 16 0. B. 97. 

(o) Re Clarke, supra ; R, v. Rogers, supra ; Re Douglas, supra. 

Ip) Watson's (Leonard) Case, supra, per Lord Denman, C. J., at p. 805 ; Craw¬ 
ford's Case (1849), 13 Q. B. 613. 

(q) Watson’s ( Leonard) Case, supra. 

(r) Habeas Corpus Act, 1816 (56 Geo. 3, o. 100), ss. 3, 4; see also Ex parte 
Retching (1825), 4 B. 4 0. 136. 

(«) Habeas CorpUB Act, 1816 (56 Geo. 3, c. 100), s. 3. 
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judge and it appears doubtful to him on such examination whether 
the material facts set forth in the return or any of them be true or 
not, he may admit to bail the person ooniined or restrained on 
recognisance to appear in couit, and he is to transmit into court 
the writ and return, together with such recognisance, affidavits 
and affirmations, and thereupon the court may proceed to examine 
into the truth of the facts set forth in the return in a summary 
way by affidavit or affirmation, and order and determine touching 
the discharging, bailing or remanding the party ( t ). The like pro¬ 
ceeding may be had in the court for controverting the truth of the 
return, although such writ be awarded by the court itself or bo 
returnable therein (a). 

When a person has been brought up on a writ of habeas corpus 
issued at common law in a non-criminal case he may by affidavit 
controvert the truth of the facts stated in the return (b). 

When the return is made during vacation, a judge has powor 
to refer the case to the court to be heaid during the ensuing 
sittings (c). 

On the return affidavits will not generally bo allowed to show that 
the sentence of the court under which the prisoner is detained 
was passed by the court without jurisdiction (</). Nor can the 
question be raised by affidavit showing that an alleged offence 
was not committed within the jurisdiction of the committing 
magistrate (e). 

In non-criminal cases the Habeas Corpus Act, 181G, enables the 
return to be controverted (J), and a total absence of jurisdiction, or 
matters in excess of jurisdiction, may be alleged and proved by 
affidavit, but facts alleged on the return which were within the 
jurisdiction of a court eanuot be controverted (//). 

146. The return may be amended, or another return may be 
substituted for it by leave of the court or judge (ft). A defect in 
form or averment in fact in the return may be amended before the 
return is filed (t). 

(i t ) Habeas Coipus Act, 1816 (56 Geo. 3, c. 100), s. 3. 

! a) 1 bid., s. 4. 

bj Ex parte Beeching (182a), 4 B. & 0. 136. 

(<•} Re Turner (1846), 15 L. J. (M. 0.) HO. Tliis course is not infiequoutly 
tdopted in practice in impoitant oi ditfii ult cases. 

(a) Brenan's Cave (1817), 10 Q. B 402, 

(e) lie Smith (1838), 3 II. & N. 227, per Ma.uj.in, B., at p. 232 ; Re Newton 
(1855), 16 0. B. 07; 11. v. Mallinson (1801), 16 (1 B. 307 ; see, howoyer, Re Bailey 
(1854), 8 J). & B. 607; Re Baler (1857), 2 H. & N. 210; approved in 
Re Anthers (1889), 22 Q. B. I>. 343. 

(/) 56 Geo. 3, c. 100, ss 3, 4. 

(g) See Wilson's (Citrus) Caw (1815), 7 Q B. 984, per Lord Denmav, O.J., at 
p. 1008; Re Claris (1842), 2 Q. B 619; Re Thompson (1860), 6 H. & N. 193; 
Shm iff of Middlesex's Case (1810), 11 Ad. * El. 273. 

(h) Grown Office Eules, r. 223. As to the power of the oourt to order the 
rotura to be amended, see Naulrndge't Case (1616), 12 Go. Hep. 129; Chambers' 
Case (1628), Cro. Oar. 133; Re Power (1826), 2 Buss. 583; I Vatton’s ( Leonard ’ 
Case (1839), 9 Ad. & El. 731; Re Clarke (1842), 2 Q. B. 619, per Lord HknWan 
C.J. , at p. 624. E. S. C., Old. 28, as to amendment, applies, as far as applicable, 
to all civil pnicocdings on tho Clown side (Clown Office Eules, r. 260). 

(») Anon. (1673). 1 Mod. Bep 103. 
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147. Upon the return and the production of the party on whose 3 - 

behalf it was issued the authority under which the original commit- Habeas 
ment took place is suspended, and until the case is finally disposed Corpus, 
of the custody of the prisoner is under the control and direction of omtodjT 
the court to which the return is made (ft). The prisoner is detained pending 
not unde* the original commitment, but under the authority of the “ewinff. 
jvrit (l). Fending the hearing the court has power, even after the 

return is filed, to remand the applicant for the writ to the prison 
where he is in custody or to any other place of commitment and to 
bring him up from time to time by rule of court until he is either 
bailed, discharged or remanded ( m ). The court also has power to 
bail the prisoner de die in diem pending the argument as to the 
sufficiency of the return to the writ (n). 

148. Where, after argument, the return is found to be bad or Discharge 
insufficient, the party on whose behalf the writ was issued is entitled from custody, 
to be discharged from custody (o). 

The court is not bound to order a prisoner to be discharged 
merely on the ground of irregularity in the form of the return, 
provided that a good cause of commitment is disclosod on the 
return ( p). 

When a prisoner who was improperly committed obtains his dis¬ 
charge on haleas corpus the order of commitment is not quashed, for 
the prisoner is discharged or remanded upon the return alone (?). 

149. A prisoner who has been discharged from illegal custody nearrest after 
on habeas corpus cannot be again imprisoned or committed for or in ‘bscharge. 
respect of tho same offence (/•); but is not privileged from being 
immediately rearrested on criminal process in relation to some 

matter other than that in respect of which he has been discharged, 
though he is privileged from re-arrest on civil process whilst 
returning to his place of abode from the court discharging him(s). 

Under the Habeas Corpus Act, 1679 (t), no person is at any time 
to be again imprisoned or committed for the same offence by any 
person whatsoever other than by the legal order and process of such 
court wherein he shall be bound by recognisance to appear or other 
court having jurisdiction of the cause, and anyone unduly re-com¬ 
mitting such discharged person for the same offence, or anyone 


(ft) R. v. Bethel (1695), 5 Mod. Bep. 19 ; Re Kaine (1S32), 14 IIow. (55 U. S.) 
103, 134; Ilarumoa’s Case (1672), 1 Vent. 178. 

( l) It. v. Bethel, supra, 

(m) Anon. (1678), 1 Ventr. 330; Peyton's (Sir Robert) Case (16S0), 1 Vent. 316. 
(») Branker’s (Sir William) Case (1617), Sty. 16; R. v. Bethel, supra, per 

Holt, O.J., at p. 23. 

(o) Hawkeridge'8 Case (1616), 12 Oo. Bep. 129; Re Howard (1844), 2 Dow. A L. 
036; Re Authors (1889), 22 Q. B. D. 345. 

(p) R. v. Bethel (1695), 5 Mod. Bep. 19; Shieldes' Case (1639), March, 52; R. 
T. Judd (1788), 2 Term Bep. 255. 

(q) Bushell's Cass (1670), Vaugh. 135; see also Qlanvile's Case (1614), Moore 
{K. B.), 838. 

(r) Search's Case (1587), 1 Leon. 70. _ , 

(a) Re Douglas (1842), 12 L. J. (Q. b.) 49; soe also A.-C. for the Oolong of 
Hong Kong v. Kwok-a-Sing (1873), LB.il P. C. 179. 

(Q 31 Oar. 2, q. 2, s. 5. 
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knowingly aiding or assisting therein, is liable to a penalty o! £500 
payable to the aggrieved party. 

This provision prevents a person who has been brought up and 
discharged from custody on giving bail and entering into his own 
recognisance from being again arrested for the same offence and 
obliged to sue out a second writ (a). The provision would seem 
also to apply to cases where a prisoner has been discharged on 
habeas corpus unconditionally upon the ground that the warrant on 
which he is detained shows no valid cause for his detention, hut 
it can only apply when the second arrest is substantially for the 
same cause as the first, so that the return to the second writ raises 
for the opinion of the court the same question with reference to tl\e 
validity of the grounds of detention as the first ( b). 

There is, therefore, no ground for discharging from custody 
under a second valid warrant merely because the prisoner has 
been previously discharged on habeas corpus from an unlawful 
imprisonment (c). Whe/o, however, a person has been discharged 
on habeas corpus , and after such discharge is again arrested for the 
same cause or upon the same grounds or pretext, an attachment 
will be granted against the party causing him to be so arrested (d). 

150. Upon the argument before the court on the return the 
party in whose favour judgment is given must forthwith draw up an 
order in accordance with the decision of the court at the Grown 
Office (e). The writ, the return, and the affidavits used at the 
hearing must be filed at the Crown Office (/). When the order 
has been made by a judge at chambers, the writ and return, with 
the affidavits and a copy of the judge’s order, must be forthwith 
transmitted to the Crown Office to be filed (g). 

(v.) Enforcing Obedience to the Wi it. 

151. The appropriate mode of enforcing obedience to a writ of 
habeas corpus is by attachment. When a writ is disregarded and 
no return is made thereto, the party to whom the writ is directed, 
even i£ he is a peer (h), will be liable to attachment (£). 


(«) See A.-O.for the Colony of tlong Kongv. KwoJc-u-Sing (1873), L 11.5P. C, 
170 201 

(6) Ibid., at p. 202. 

(c) Ibid. 

(d) Search's Case (1587), 1 Leon. 70. 

(e) Crown Office Rules, r. 227. 

if) Ibid. 

(g) Ibid. 

(A) R. v. Colvin (1724), 8 Mod. Rep. 226; R. v. Barber , Ex parte Poem (1768), 
2 Kony. 289 ; R. v. Wright (1731), 2 Stra. 915 ; R. v. Winton (1792), 5 Term Rep. 
89; R. v. Gavin (1848), 15 Jur. 329, n.; Re Thompson, R. v. Woodward (1889), 
5 T. L. R. 565; R. v. Durmill, Ex parte Easingwold Union (1899), Times, 
May 31st, 1899. 

(*) R. y. Ferrers {Earl) (1757), 1 Burr. 631, where the question was raised 
whether an attachment could be issued by the Court of King's Bench against 
a peer during the sitting of Parliament for disobedience to a writ of habeas 
corpus, or whether he was protected by privilege of peerage. Lord Mansfield, 
0. J„ in the House of Lords, spoke in support of the jurisdiction of his court, and 
the inj ustioo and inconvenience of allowing such a privilege in criminal oases and 
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If a writ of habeas corpus be disobeyed by the person to sboi.r 

whom it is directed, application may be made to the court on an Habeas 

affidavit of service and disobedience for an attachment for con- C orpu s, 
tempt ( k ), or an application may be made to a judge in chambers Modea of 
for a warrant for the apprehension of the person in contempt to be enforcing 
brought before him, or some other judge, to be bound over to obedience, 
appear in court to answer for his contempt or to be committed to 
prison for want of bail (l). 

This application to a judge in chambers for a warrant can be 
made during vacation or where there is no divisional court available, 
and in such event takes the place of an application to the court for 
an attachment (to). 

In order to compel obedience a search must be made at the Crown 
Office for the return to the writ, and if no return be found applica¬ 
tion may be made, upon affidavit, thereof, for an attachment (n). 

Attachment may be granted against a person who intentionally 
makes a false return to a writ of habeas corpus, but an unintentional 
misrepresentation upon a return is not ground for attachment ( o). 

An insufficient return constitutes a contempt, and the party 
knowingly making it is liable to attachment (p). Proof of ,a 
personal service of the original writ of habeas corpus is essential 
before attachment for disobedience will be granted ( q ). 

(vi.) Appeal 

152. There is no appeal from the decision of the King’s Bench 
Division granting or refusing a writ of habeas corpus in any criminal easct"' 1 ™ 
cause or matter ( [r ). Thus, where a person has on the hearing of 


breaches of the peace. Lord IIabdwicke spoke to the siitno effect, and proposed 
that in order to put an end 4b all doubt about it for the futuro, the Lords should 
come to a resolution, and tho following resolution was accordingly ordered to 
be entered on their journal: “ 7 Fobmarii, 1757. It is ordored and declared 
that no peer or lord of parliament hath privilege against being compelled by 
process of the Courts of Westminster Hall to pay obedience to a writ of habeas 
corpus directed to him.” A similar order and declaration was on Juno 8th, 
1757, ordered to be entered upon the roll of the Standing Orders of the House 
of Lords. A writ of attachment to enforce obedience to the writ of habeas 
corpus was subsequently issued by the Court of King’s Bench against Lord 
Ferrers [ibid., at p. 633). 

(k) Crown Office Bulos, r. 221; for form of affidavit of service of writ of 
habeas corpus, see ibid,. Appendix, Form No. 179; for the procedure on 
attachment for contempt of court, see ibid., rr. 240 -212; ibid., Appendix, 
F orm No. 190 ; and title Contempt of Court, Yol. VII., pp. 307 et seg. 

(, l) Ibid., r. 221; compare Ex parte Wyatt (1836), 5 Dowl. 389 ; Re 
Fitzpatrick (1872), 6 I. R. 0. L. 507. 

(m) See 66 Geo. 3, c. 100. s. 2. 

{»} Ex parte Harrison (1805), 2 Smith, K. B. 408. For tho form of affidavit 
oi search at Grown Office for return to writ of habeas corpus, see Grown 
Office Buies, Appendix, Form No. 180. 

(o) Watson’s (Leonard) Case (1839), 9 Ad. & Fl. 731. 

(p) B. V. Winton (1792), 5 Term Bep. 89; Watson’s ( Leonard ) Case, supra; 
Be Matthews (1859), 12 I. 0. L. B. 233. 

(q) R. v. Rowe (1894)*, 71 L. T. 678. 

(r) Ex parte Woodhall (Alice) (1888), 20 Q. B. D. 832. O. A. The Judicature 
Art, 1873 (36 & 37 Viet o. 66), a. 47, enacted that no appeal shall tie from any 
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the return to a writ obtained his discharge from custody no appeal 
lies to the Court of Appeal from the decision of the court ordering 
his discharge, and the Court of Appeal has no jurisdiction to enter¬ 
tain an appeal in such a case (a). Nor does an appeal lie from a 
decision of the court refusing a writ of habeas corpus to a person 
who is in custody or a commitment for extradition in respect of an 
alleged crime (f). Where, however, an application for a writ jp 
refused by one court the applicant has in every case the right to 
renew his application in another court (a). 

153. Appeal lies to the Court of Appeal and thence to the House 
of Louis from an order absolute for the issue of a writ of habeas 
corpus in non-criminal cases (6). Thus, in cases relating to the 
custody of infants appeal lies from an order of the King’s Bench 
Division directing the issue of a writ to bring up the infant before 
the court (r). But though an appeal lies when an order has been 
nindo for the issue of a writ in such a case, the Court of Appeal 
will not lightly intorfere with it(d). 

Appeal also lies from an ordor for an attachment for disobedience 
to tbo writ (e), and, apparently, from the refusal to grant a writ in 
non-criminal casos (/). 

Thero is no appeal to the Court of Appeal from an order of the 
King’s Bench Division made on tho return to a writ discharging a 
prisoner out of custody (,</). Appeal, however, lies to the Judicial 
Committee of the Privy Council from the judgment of the supreme 
court of a colony ordering the discharge of a prisoner out of custody 
on a writ of habeas corpus (It). 


judgment of uny judge of the High Court in any criminal cause or mattor, 
oxcopt for somo error of law apparent upon tho record aa to which no question 
had Deen reserved for consideration under tho Crown Cases Act, 1848 (11 & 12 
Yict. c. 78). This section does not apply to appeals from a judge at chambers; 
see Ex parte Pulhook, [1892] 1 Q. B. 86, 90. As to what is a criminal cause or 
matter within tho moaning of s. 47, sco Seaman y. Burley, [1896] 2 Q. B. 344, 
C. A.; Derby Corporation v. Derbyshire County Council, [1897] A. 0. 552. 

(a) Cox v. Hakes (1890), 13 App. Cas. 306, where the House of Lords reversed 
the decision of the Court of Appeal (20 Q. B. ]). 1). 

(t) 11. v. 117 iZ (18V2), 9 Q,. B. I). 701, C. A. ; Ex parte Woodhall (AUie) (1888), 
20 Q. B. D. 832, 0. A. 

(«) See Ex parte Partington (1815), 2 Dow. & L. 650; Cox v. Hakes, supra, 
per Loid IIalkbuuy, L.O., at p. 514 ; see also p. 62, ante. 

(b) Barnardo v. Ford, Goi'-aqa’a Cute, [1892] A. C. 326. 

(r) llarnai do v. McIIugh, [1891 J A. C. 388, affirming if. v. Barnardo ( Jones’s Case), 
[1891] 1 Q. B, 191. C. A. In Barnardo v. Ford, Oossage's Case, [1892] A. O. 326, 
affirming It. v. Barnardo (1890), 23 Q. B. D. 283, 0. A., the House of Lords 
held that tho isBue of a wiit of habeas corpus in cases relating to the custody of 
children is an order from which appeal lies to the Court of Appeal under s. 19 
of tho Judicature Act, 1873 (66 & 37 Yict. c. 66). 

(</) See Barnardo v. Ford, Oossage's Case, supra, per Lord HEBSOnEtX, at p. 

Qua * 


(e) if. v. Barnardo, supra. 

.(/) Soe Ex parte Cox (1887), 20 Q. B. D. 1, C. A. 


In Cox v. Halses, 


supra, the House of Lords did not decide the point. In if. v. Jackson, 
[1891] 1 Q. B. 671, 0. A., where the question arose, it was not argupd in the 
Court of Appoal (soe ibid., 671, n. (2)). 

(a) Cox v. Hakes, supra. 

(A) A.-O. for the Colony of Hong Kong v. Kwok-a-Sing (1873), L. It. 6 P. 0. 
179; if. v Mount (1875), L. It. 6 P. 0. 583. 
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154. Where the liberty of the subject or the custody of infants 
• is concerned appeal lies, without leave of the judge or of the Court 

of Appeal, from any interlocutory order or interlocutory judgment 
made or given by a judge (t). 

155. In cases on the Crown side in which appoal lies from a 
judge at chambers to a divisional court the appeal is by motion (A.). 
This motion must be made within eight days after the decision 
appealed against or on the first day on which any court to which 
such appeal can be made is sitting after the expiration of such 
eight days (/). 

•156. On an appeal to the Court of Appeal from a judgment of 
the King’s Bench Division making absolute a rule for a writ of 
habeas corpus, the Court of Appeal has jurisdiction to give the 
costs of the appoal to the party who has succeeded on the 
appeal (w). The Court of Appeal in such a case has dis¬ 
cretionary power to award to the successful party the costs in tho 
court below (n). 

Sub-Sect. 3.— Writs of Habeas Cotpus other than Halt as Coipna 

cut Subjiciendum. 

(i.) Habeas Corpus ad Testificandum. 

157. The object of this wiifc is to enable a person who is in legal 
custody in prison to be brought up bofore a court for the purpose 
of giving evidence as a witness (o). 

The judges of the High Court are authorised by statute to award 
writs of habeas corpus for the purpose of bt inping up prisoners 
before any court of record in England or Ireland to be examined 
as witnesses (p), or before an official or special reforoo or any 
arbitrator or umpire (q), or bofore courts-martial (r). 

Applications for writs of habeas corpus ad testtjieandum must bo 
made on affidavit to a judge at chambers (s), and the writ may be 
awarded whether the person whose evidence is required in detained 
in custody under civil or criminal process. It is, however, now only 
necessary to rosort to the writ when the prisonor is in gaol under 

(i) See Judicature Act, 1894 (57 & 68 Viet. c. 1UJ, b. 1 (b) (i.); Ex paite 
Emerson (1895), 11 T. L. B. 218; It. v. Pinckney , [1901 j 2 £ li. 81, 0. A. 

(k) Grown Office Eulos, r. 267, 

(l) Ibid. 

( m) Ex parte Cox (1887), 20 Q. B. D. 1, 37, n. 

(n) Ibid., as reported 67 L. J. (q. B.) 98, per Lord Esuui, M.K., at p. 113. 
In Bumardo y. Ford, Qoutage's Cast, [1892] A. C. 326, iu winch theio was an 
appeal to the House of Lorta from an order of the Court of Appeal affirming 
an order of tho Queen’s Bench Division making absolute an order for the issue 
of a writ of habeas corpus, the House of Lords affirmed the order appealed 
from and dismissed tho appeal with costs. 

‘o) 3 Bl. Com. 130; Bac. Abr. tit. Habeas Corpus. 
jb) Habeas Corpus Act, 1804 (44 Geo. 3, c. 102). 
q) Arbitration Act, 1889 (52 & 53 Viet. c. 49), s. 18 (2). 

V) Habeas Coipus Act, 1803 (43 Geo. 3, c. 140). 

,'s) Crown Office Rules, r, 228; see also Jenks v. Ditton, [1897] W. N. 58. 
For the forms of affidavit for writ of hah as corpus ad testificandum and tho form 
of writ, see Crown Offico Buies, Appendix, Forms Nos. 181—183. 
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process in any civil matter, for a Secretary of State or a judge of 
the King’s Bench Division is by statute empowered upon application * 
by affidavit to issue a warrant or order to bring up any prisoner in 
gaol under any sentence or commitment, except under civil process, 
to be examined as a witness (t). Judges of county courts have 
similar power (a). 


(ii.) Habeas Cm pm ad Respondendum. 

168. The object of this writ is to bring up prisoners who are 
detained in custody under civil or criminal process before magis¬ 
trates or courts of record for trial or examination on any other 
charge (b). But persons who aro in custody and under recog¬ 
nisances to come up for trial for any criminal offence can now bo 
brought up on an indictment by order without a writ of habeas 
corpus ad respondendum (<*), 

The application for this writ must be made on affidavit to a judge 
at chambers (d). 

When an attachment has been obtained against a prisoner who 
is in gaol, ho may be brought up by writ of habeas corpus before 
the court or a judge at chambers, to he there charged with 
attachment (■*). 

(iii.) Habeas Corpus ad Deliberandum and Redpias. 

159. The object of these writs is to enable the removal of 
prisoners from one custody to another for the purpose of their 
trial (/). These writs are in practico rarely resorted to, modern 
legislation having facilitated the removal of prisoners from one 
custody to another for various purposes (g). 

Indictments found by a grand jury of any city or town corporate, 

(t) Criminal Procedure Act, 1853 (16 A 17 Viet. c. 30), a. 9. 

(a) County Courts Act, 1888 (51 & 52 Yict. c. 43), s. 112. 

(b) Habeas Corpus Act, 1803 (43 Geo. 3, o. 140); Ejc parle Griffiths (1822), 5 
B. A Aid. 730; R. v. Day (1862), 3 F. & F. 526. Formerly the writ was used 
where one person had a cause of action against another who was in custody 
undor process of on inferior court to enable the prisoner to bo removed b-* is to 
charge him with tiro now cause of action in a superior cotu-t (3 Bl. Com. 130; 
Bau. Abr. tit. Habeas Corpus (A)). 

(e) Criminal Law Amendment Act, 1867 (30 & 31 Viet. c. 35), 8. 10. 

(</) Crown Office Rules, r. 228. For the foims of writs of habeas corpus to 
bring a prisonor before jtu-ticos of the peace to answer a charge and to bring 
up a prisoner to plead, to an indictment or for trial, see Crown Office Buies, 
Appendix, Forms Nob. 187, 168. 

(«) Bee Short and JJellor, Practice of the Crown Office, 2nd ed., p. 361. For 
the form of affidavit to be used in support of the motion for habeas corpus in 
such case, and of the writ of habeas corpus, see Crown Office Eulos, Appendix. 
Forms Nos. 191, 192. 

(/) See 3 Bl. Com. 130; Bao. Abr. tit. Habeas Corpus. The Habeas 
.Corpus Act, 1679 (31 Car. 2. o. 2), s. 8, prohibited the removal of any subject of 
this realm who is committed to any prison or in custody of any officer for any 
criminal matter except by habeas corpus or other legal writ or in certain cases 
specified. 

(g) Bee Central Criminal Court Act, 1856 (19 A 20 Viet. e. 16), s. 0; Prison 
Act, 1865 (28 A 29 Viet. c. 126), ss. 63—65; Criminal Law Amendment Act, 
1667 (30 & 31 Viet. c. 85). s. 10; Prison Act, 1877 (40 A 41 Viet, a 21), s. 28: 
Pusan Act, 1898 (61 A 62 Viet. o. 41), s. 11. ' 
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or inquisitions taken before the coroner, may be ordered by any 
court of oyer and terminer or general gaol delivery for the county 
or city to be filed with the proper officer of the next adjoining 
county and the defendants removed by writ of habeas corpus issued 
by the said court (/«). The judges of the King's Bench Division or 
justices of oyer and terminer or general gaol delivery may cause 
persons in custody for offences committed within the county of any 
city or town corporate to be removed by proper writs of habeas 
corpus into the custody of the sheriff of the next adjoining county 
for trial (i). 

Applications for writs of habeas corpus ad deliberandum and 
recipias must be made to a judge at chambers (/c). Two writs must 
be applied for, the writ ad deliberandum to the gaoler to deliver the 
prisoner, and the writ recipias to the other gaoler to receive him ( l ). 

Sect. 4. — Mandamus. 

Sub-Seot. 1 .—Nature of the Writ of Mandamus. 

160- The writ of mandamus is a high prerogative writ of a most 
extensive remedial nature, and is, in form, a command issuipg 
from the High Court of Justice, directed to any person, corporation, 
or inferior court, requiring him or them to do some particular 
thing therein specified which appertains to his or their office, is in 
the nature of a public duty, and is consonant to right and justice. 
Its purpose is to supply defects of justice; and accordingly it will 
issue, to the end that justice may be done, in all cases where there 
is a specific legal right and no specific legal remedy for enforcing 
such right (a); and it may issue in cases where, although there is 
an alternative legal remedy, yet such mode of redress is less con¬ 
venient, boneficial and effectual ( b). 


(h) Counties of Cities Act, 1798 (38 Geo. 3, c. 52), s. 3. 

m Ibid., s. 4. 

Ik) Crown Office Rules, r. 228. 

(l) Ibid., r. 230. For the foims of these writs, see Crown Office Rules 
Appendix, Forms Nos. 185, 186. 

(a) 3 £1. Com. 110; Com. Big. tit. Mandamus ; It. v. Canteibury ( Archbishop) 
and London (Bishop) (1812), 15 East, 117, per Lord Ellenbokough, at 
p. 136, 

“ By Magna Charta the Crown is bound neither to deny justice to anybody, 
nor to delay anybody in obtaining justice. If, therefore, there is no other 
means of obtaining justice, the writ of mandamus is granted to enable justice 
to be done ” (lie Nathan, JR. v. Inland Revenue Commissioners (1884), 12 Q. B. D. 
461, 0. A., per Bowen, L. J., at p. 478). 

“ When there is no specific remedy the court will grant a mandamus that 
justice may be done” (R. v. Bank of England (1780), 2 Doug. (k. b.) 624, 
'per Lord Mansfield, at p. 526). “ The construction of that sentence is this: 
Where there is no specific remedy and by roason of the want of that specific 
remedy justice cannot be done unless a mandamus is to go, then a mandamus 
will go” (Re Nathan, R. y. Inland Revenue Commissioners, supra, per Bbett, 
M.B., at p.473). 

(b) 3 £1. Com. 110; R. V. Bank of England (1819), 2 B. & Aid. 620, per 
BaTUEV, J., at p. 622 ; Re Barlow (1861), 30 L. J. (Q. B.) 271; and see R. v. 
Thomas, [1892] 1 Q. B. 426, where, although there was an appeal to quarter 
sessions in the matter in question, yet a mandamus was granted as being, in 
the circumstances, the more satisfactory and effectual remedy. 
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Bub-Sect. 2. —Duties in respect of which the Wt it of Mandamus will lie , 

(i.) In General. 

161. Tho grant of a writ of mandamus is a rnattor for the discretion 
of the court (c). It is not a writ of right (d) and it is not issued as 
a matter of course (e). Accordingly, the court may grant the 
writ even though the right in respect of which it is applied for 
appears to be doubtful (/), and, on the other hand, the writ may 
be refused, not only upon the merits, but also by reason of the 
special circumstances of the case (g ). The court will tako a liberal 
view in determining whether or not the writ shall issue, not 
scrupulously weighing the degree of public importance attained by 
the matter which may be in question, but applying this remedy in 
all cases where, upon a reasonable construction, it can be shown to 
be relevant ( h ). Thus, the w rit has been held to lie for the surrender 
of the regalia of a corporation (t); to oblige corporate bodies to 
affix their common seal ( k); to compel a corporation to pay a sum 


(c) II. v. Chester (Jlishop) (1786), 1 Term Bep. 390; It. v. Lumbuurn Valley 
Bail. Co. (1888), 22 Q. B. 1). 463. 

“ But that discretion must bo governod by certain principles ” ( R. v. London 
Corporation (1786), 1 Term Hop. 423, per Ashhx’kst, J., at p. 425). “It is true 
that, iu the past, the court has laid down co; 1 xin rules for future guidance, 
according to which it will or will not grant this wiit. It must, however, bo 
remembered that it by no means follows that, bocause tho court has in many 
cases refused to grant the wnt, it had not power to do so withiu the rules which 
govorn its actic n. The court may well have the power, but in a particular 
case may think that it is not advisable to grant a writ of mandamus, w liich is 
discretionary” (21. v. Leicester Union, [1899] 2 Q. B. 632, per Darling, J., 
at pp. 637, 638). 

(d) It. v. All Saints, Wigan (Churchwardens) (1876), 1 App. (’as. 611. 

(e) Julius v. Oxford (Bishop ) (1880), 5 App. Gas. 214, per Lord Blackburn, 
atp. 216. 

(/) It. v. All Saints, Wigan (Churchwardens), supra, per Lord Chelmsford, 
at p. 620: “So in casos where tho right, in respect of which a rule for a 
mandamus has been granted, upon showing cause appears to be doubtful, tho 
court frequently grants a mandamus in order that the right may be tried upon 
tho return; this also is a matter of discretion.” Soe also It. v. London Corpora¬ 
tion (1733), 2 Term Rep. 182, n. 

(g) 21. v. All Saints, Wigan ( Churchwardens), supra, per Lord ITatherley, 
at p. 622: “ Upon a prerogative writ there may arise many matters of discre¬ 
tion which may induce the judges to withhold the grant of it, matters connected 
with delay, or possibly with the conduct of the parties.” 

If. v. Garland (1870), L. R. 5 Q. B. 269, where the court roated the rofusal 
of the writ “ entirely on the special circumstances of tho case,” Cockburn, 0. J. 
(atp. 272), explaining those circumstances to be that “ the effect of granting the 
mandumus would he most prejudicial; it would simply be that the trustees 
would be nnablod to evade thp dischargo of a duty which a court of equity 
would and must enforce against them.” Bee also Croydon Corporation v. 
Croydon Ilural Council, [1908] 2 Oh. 321,0. A. (levying rates for expenses incurred 
in other yeara). 

(A) Rochester Corporation v. R. (1808), E. B. & E. 1024, Ex. Oh., per 
Martin, B., atp. 1030: “Instead of being astute to discover reasons for not 
applying this groat constitutional remedy for error and misgovernmeut, we 
think it our duty to he vigilant to apply it in every case to which, by any 
reasonable construction, it can be made applicable ”; R. v. Barker (1762), 3 
Burr. 1263, per Lord Mansfield, at p. 1267: “ The value of the matter, or 
the degree of its importance to the public police, is not scrupulously weighed.” 

(*) 3 Bl. Com. 110 ; but compare R. V. Todd (1838), 2 Jur. 565. 

\k) 3 Bl. Com. 110; R. v. Windham (1776), 1 Cowp. 377; R. v. Beeston (1790), 
9 Term Rep. 592, per Lord Kenton, C.J., at p. 594. 
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of money pursuant to an agreement which could be enforced by 
action ( l ); to command a lord of a manor to hold a court leet (m) and 
a court baron (it) and a mayor and corporation to exercise the 
ancient privilege of holding a court for determining suits notwith¬ 
standing long disuse (o); to permit the use of a public building for 
the assembly of a court leet(p); to burgesses to attend a court 
leet to make a jury ( q ); and to the lord of a manor to admit a 
copyholder (r). 

in particular a writ of mandamus will lie to restore, admit or 
elect to an office of a public nature; for the delivery up, production 
and inspection of public documents; to enforce statutory rights and 
duties; to require public officials and public bodies to carry out 
their duties; and to command inferior tribunals to exercise 
jurisdiction (s). 

(ii.) Restoration, Admission and Election to Offices. 

162. A writ of mandamus will lie to compel the restoration of a 
person to an office or franchise, whether spiritual or temporal, of 
which he has been wrongfully dispossessed, provided such office or 
franchise is of a public nature (a) ; as for example to the office of 
mayor, alderman, recorder, town clerk, burgess or other municipal 
position ( b), to academical dogrees, or to the fellowship of a college 
where there is no visitor (c), or to the offices of parish clerk and 
sexton (d). 

(/) R. v. Bristol and Exeter Rail. Co. (18-16), 3 lty. & Can. Cas. 777, Avhero 
the agreement was for payment of a sum by a railway company in sottlomont 
of a claim for damages, but could not bo enforced by action because it was not 
under seal. 

(m) R. v. Cohlrooke (1767), 2 Keny. 163; II. v. Milverton ( Lord of the 
Hundred) (1836), 3 Ad. & El. 284. As to courts loet, see generally titles 
Copyholds, Vol. VIII., p. 12; Courts, Vol. IX., p. 216. 

(n) R. v. Mantacute (1750), 1 Win. Bl. 60. Ab to court baron, soe generally 
titles Copyholds, Vol. VIII., p. 12; Courts, Vol. IX., p. 216. 

(o) R. v. Hastings Corporation (1822), 6 11. & Aid. 092, n. (where the period of 
disuse was over thirty years); R. v. Wells Corpnratioji (1836), 4 l)owl. 662 
(where the period of disuse had extended over two centuries). See also R. v. 
[Uivering-atte-Bower (Steward etc.) (1822), 6 B. & Aid. 691. As to such courts, 
see generally title Courts, Vol. IX., p. 130. 

(p) R. v. Ilchester Corporation (1824), 2 B. & 0. 764 ; R. v. Qravtham Corpora¬ 
tion (1770), 2 Wm. Bl. 716; but a mandamus to givo the key of the town-hall to 
the lord of the manor, so that he could hold his usual court leet there, was 
refused, booause there was no precedent (R. v. Wigan Corporation (1744), 1 
Wile. 76). 

(q) Wigan (Rerfor) Case (1744), 2 Stra. 1207; but no mandamus will go to 
spocifio jurors by name to appear to form a jury ( R. v. Banhes (1761), 1 Wm. Bl. 
462). 

(r) R. v. Hendon ( Lord of the Manor) (1788), 2 Term Hop. 484; R. v. Renneit 
(1788), 2 Term Bep. 197. In R. v. Pitt (1839), 10 Ad. & El. 272, however, a 
mandamus to the lord of a manor to accept a surrender of a copyhold was 
refused, as the Court of Chancery could compel the performance of all that ought 
to be done. See title Copyholds, Vol. VIII., p. 105. 

•) See pp. 89 et seq., post. 

o) 3 Bl. Com. 110; R. v. Blooer (1700), 2 Burr. 1013. 

(6) Com. Dig. tit. Mandamus, A; R. v. London Corporation (1733), 2 Term 
Bep. 182, n. As to these offices, sea generally title Local Government. 

(c) Com. Dig. tit. Mandamus, A; 3 Bl. Com. 110; see generally title 
Education. As to visitors, see title Charities, Vol. IV., pp. 287 et seq. 

(d) R. v. Warren (1776), 1 Cowp. 370; Neale v. Bowles (1835), 1 Uar. & W. 
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163. A mandamus will also lie to admit to such an office or 
franchise a person who has a right thereto but has never had 
possession (e). The writ has accordingly been issued to admit to the 
office of alderman of the city of London a candidate duly elected at 
a court of wardmote (/); to admit to the office of registrar of a 
corporation the candidate who had obtained the majority of legal 
votes (^f); to admit to the directorship of a registered company 
the candidate elected by a show of hands (h); and to an archdeacon 
to admit a duly elected churchwarden by swearing him in(i). 
When, however, the office in question is neither a corporate 
offico nor a permanent one, but one which is merely temporary, 
depending upon the will of a fluctuating body, no mandamus will 
lie to restore or admit thereto (j). 

164. A mandamus will lie to command an election to offices of a 
public nature in accordance with the rule that, whenever it is the duty 
of a person or corporation to do an act, the court will order it to be 
done (A), as to fill up a vacancy among the canons residentiary in a 
cathedral (l) or to elect churchwardens (m). No mandamus will, 
however, be granted to compel the election of members of an 
indefinite body («). 

If a municipal election, that is to say, an election to the office of 
mayor, alderman, councillor, or elective auditor of a borough (o), 
within the Municipal Corporations Act, 1882, is not held on the 
appointed day or within the appointed time, or on the day next 


684; R. v. Smith (1844), 6 Q. B. 614. As to these offices, eco title Ecclesiastical 
Law. 

(e) 3 Bl. Com. 110; Com. Dig. tit. Mandamus, A. 

(/) R. v. London Corporation (1820), 4 Man. & By. (k. b.) 36, where it wus 
claimed that the comt of the lord mayor and aldermen had exclusive cog¬ 
nisance and jurisdiction concerning tho election of any person to any city 
office at any such court of waTdmote and that the Court of Xing’s Bench had 
therefore no jurisdiction in the matter; but tho court hold that the juiisdiction 
of the Court of Xing’s Bench was not excluded. 

(g) R. v. Bedford Level Corporation (1805), 6 East, 366. 

A mandamus to admit is granted “ merely to enable the party to tiy his light, 
without which he would be left without any logal remedy. But the court havo 
always looked much more strictly to the right of the party applying ior a 
mandamus to be restored. In these cases he must show a primd facie title ” 
(R. v. Jotham (1790), 3 Term Eep. 676, per Buller, J., at p. 677). 

( h ) It. v. Government Stock Investment Co. (1878), 3 Q. B. D. 442. 

li) R. v. Lichfield (.Archdeacon) (1835), 5 Nev. & M. (k. b.) 42 ; R. v. Sowter, 
[1901] 1 X. B. 66. 

(j) Evans v. Hearts of Oak Benefit Society (1866), 12 Jur. (w. s.) 163, where it 
was held' that the secretaryship of the society was not an office in respect of 
which mandamus would lie; R. v. St, Stephen's, Coleman Street (Firarefc.) (1844), 
14 L. J. (q. b.) 34 (organist). See also R. v. Croydon Churchwardens (1794), 5 
Term Bep. 713; and R. V. St. Nicholas, Rochester, Guardians (1315), 4M.&S. 324. 

(k) R. v. Fowey Corporation (1824), 2 B. &C. 684, per Abbott, O.J., atp. 690. 

(l) Chichester (Bishop) v. Harward and Webber (1787), 1 Term Bep. 650, per 
Buller, J., at p. 652. 

(m) R. v. Wtx (Inhabitants ) (1831), 2 B. & Ad. 197 ; Re Barlow (1861), 30 L. J. 
(q. b.) 271; Bee generally title Ecolesiastioal Law. 

(n) R. v. Fowey Corporation, supra, where a rule nisi had been granted for a 
mandamus commanding the election of a “ competent number of ftee burgesses 
of the borough,” but was discharged. 

(o) Municipal Corporations Act, 1882 (46 6k 46 Viet. o. 60), b. 7 
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after that day or the expiration of that time, or becomes void, the Sect. *• 

, municipal corporation is not thereby dissolved or disabled from Mandamus, 
electing, but the High Court may, on motion, grant a mandamus for 
the election to be held on a day appointed by the court (p). The 
same provision applies to county councils, and to the chairmen, 
members, committees, and officers of such councils (<y). 

41 

165. A mandamus to restore, admit, or elect to an office will Office out 
not be granted unless the office is vacant. If the office is in fact ** Tacant * 
full, proceedings must be taken by way of quo warranto or election 
petition to oust the party in possession ( r ). A mandamus will go 
only on the supposition that there is nobody holding the office 
in question («). A mandamus will, however, be issued commanding 
election to an office when, although there has been an election to 
the office in question, yet such election is void or merely colourable. 

The court will then consider that there has been in fact no elec* 
lion, and that the office is not therefore full (a). Apparently, too, 
the same view will be taken when the person in possession of the 
office is merely holding over (6). 


(iii.) Delivery up and Production and Inspection of Documents. 

166. A mandamus will lie commanding the delivery up (c) of Delivery up 
public books and papers (d); as, to the clerk of a trade corporation o£douumeuw 


(p) Municipal Corporations Act, 1S82 (43 & 46 Yict. c. 60), s. 70 (2), repro¬ 
duced from stat. (1721) 11 Geo. 1, c. 4, s. 2, which is repealed by the Statute 
Law llovision Act, 1887 (50 & 51 Yict. c. 59). 

(q) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 75. As to (he 
procedure with reference to this provision, see s. 225 of the Municipal Corpora¬ 
tions Act, 1882 (45 & 46 Yict. c. 50), and p. 110, post. For instances ot the 
application of the provisions of s. 70 (2) of the Municipal Corporations Act, 
1882, see Re Stratford-on-Avon Corporation (1886), 2 T. L. E. 431 (borough 
councillor); Re West Sussex County Council, Ex parte Henderson (1895), 65 
1 1 . J. (a. b.) 184 (county councillor); R. v. Wilton Corporation (1886), 34 W. B. 
273 (alderman). 

(r) 11. v. Rwhetts (1838), 3 Nev & P. (q. b.) 151; Re Barlow ( Rector of 
Ewhuret ) (1861), 30 L. J. (q. b.) 271. As to quo warranto proceedings, see 
p. 128, post; as to election petitions, see title Elections. 

(s) R. v. Chester Corporation (1855), 25 L. J. (q. b.) 61. 

(a) R. v. Cambridge Corporation (1767), 4 Burr. 2008; 1?. v. Bedford Corpora¬ 
tion (1800), 1 East, 79; B. V. Pembroke Corporation (1840), 8 Bowl. 302 ; R. v. 
Government Stock Investment Co, (1878), 3 Q. B. D. 442; R. v. Stoke Damerel 
(Minister and Churchwardens ) (1836), 5 Ad. & El. 584; R, v. Chester Corporation, 
supra. 

(1) R. v. Truro Corporation (1816), 2 Chit. 257. For quo warranto generally, 
see p. 128, post. 

(c) Procedure by way of mandamus for obtaining the production and inspec¬ 
tion of documents is only appropriate when there is no litigation pending, 
or when the documents in question are in the possession of persons who are not 
parties to the litigation. For the appropriate procedure when the documents 
are in the possession of parties to litigation, see E. S. 0., Ord. 31 (discovery and 
inspection); and title Disooveey. As to the inspection, in particular, of the 
court rolls of a manor by a copyhold tenant, see E. S. O., Ord. 31, r. 19; and 
title Copyholds, Vol. VIII., p. 16. 

(d) 3B1. Com. 110. 
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to deliver up the corporation’s books on his removal (e), and to a 
late overseer to deliver up the parish books to his successor (/). 

167. A mandamus will also lie to produce and permit the inspec- 
tion of particular books or documents relating to a matter in 
controversy in whioh the party applying has an interest (g). So, 
the court will grant a mandamus to permit the inspection .of 
particular entries in the court rolls of a manor (h); or in the 
books of a court leet ( i ); or in the records of a city company ( k ). 

But a mandamus will not be granted commanding that general 
permission be given to inspect all the documents in the possession 
of any party or corporation. Accordingly, no mandamus will go 
allowing particular mombers of a body corporate to inspect all 
roeords, books, papers and muniments bolonging to such body (Z). 

168. The applicant’s interest in the documents must be a diroct 
and tangible interest. Curiosity, even though rational, or the 
ascertainment of facts which may be usoful for furthering some 
ulterior object, does not constitute a sufficient inlorest to bring an 
applicant within the rule on which the court acts in granting a 
mandamus for the inspection of public documents ( m ). 

Although reasonable grounds mu&i be shown for requiring 
inspection -(a), it is not necessary to show as a ground for thu 
application for a mandamus to inspect documents that a suit has 
been actually instituted. It will suffice to show that there is some 
particular matter in dispute aud that the applicant is interested 
therein («); as where the applicant desires to inspect the rolls of a 
manor in order to make out his title as the necessary preliminary 
to the recovery of a rent-charge which is in arrear ( p). 

169. In cases where there is a statutory provision that certain 
persons shall be allowed to inspect and tnke copies of particular docu¬ 
ments it docs not follow that the court will grant a mandamus for such 
inspection as a matter of course. The court will look at all the 
circumstances of the case and exercise its discretion whether or not 

(c) A’.v. Wddman (1730). 2 Stia. 879. 

(/) 11. v. Clapham (1751), 1 Wits. 305; 11. v. Fox (1838), 1 Will. W.’l. & 
II. 4. 

(<y) R. v. Mirchant Tailors' Co. (1831), 2 B. & Ad. 115; It. v. Staffordshire 
Juituei (1837), (i Ad. & LI. 81, pet Lord Denman, C.J., at p. 00. 

{It) Jl. y. Shellet/ (1789), 3 form Rep. 141; 11. v. Lucue (1808), 10 East, 235; 
Ex parti Domes (1842), 2 Dowl. (n. s.) 20; Rogers v. Jones (1823), 3 Dow. & Ily. 
(k. b.) 481; Folhard v. -Hemet (1778), 2 Wm. JJL 1081. 

(i) R. \. Maidstone Corporation (1825), G Dow. & Ry. (k. b.) 334. 

Ik) Re llurton and the Saddlers' Co. (1861), 31 L. J. (q. b.) u2. 

(l) It. v. Met shunt Tailors' Co., snrira; It. v. Southwold Corporation, Ex parte 
Wnghtson (1907), 07 L. T. 431, per Lord AevehstoNK, O.J. 

( m ) R. v. Stajordihire Justncs, supra; compare R. v. Southwold Corporation, 
stqtra, where it was laid down that the more fact that a councillor might make 
use of a documont for purposes antagonistic to tho policy of the local authority 
of which ho was a member was not sufficient reason for refusing him a 
mandamus to inspect such document. 

(n) 11. v. Maidstone Corporation, supra ; Ex parte Cooke (1848), 5 Dow. & 
L.413. 

(o) R. v. Merchant Tailors' Co., supra, per Taunton, J., at p. 129; If. v. Lucas, 
supra. 

( p) Ex parte Bai nee, supra. 
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the writ shall be granted. The applicant may, accordingly, be 
required to show that he has a reasonable object in asking for such 
* inspection, and that he has a legitimate interest in the matter to 
which such inspection relates ( q ). The statutory provision that 

any shareholder of a company within the Companies Clauses 
Consolidation Act, 1845, shall be permitted to inspect tlio accounts 
ofc such company and to take copies and extracts therefrom at any 
reasonable time (r) does not entitle such a shareholder to a writ of 
mandamus, commanding that Buch inspection bo permitted, unless 
he discloses an object which the court can regard as reasonable (s). 
And, although it is provided by statute that every parochial elector 
of a parish in a rural district may, at all reasonable times, without 
payment, inspect and take copies of and extracts from all books, 
accounts and documents, belonging to and under the control of the 
district council of the district (t), the court has refused a mandamus 
to allow a parochial elector to inspect and take copies of a case 
for the opinion of counsel upon a certain potition forwarded to that 
body, because no legitimate purposo would have been served by 
ordering such inspection (a). 

(iv.) The Enforcement of Statutory Rights and Duties. • 

170. A writ of mandamus will be granted ordering that to be 
done which a statute requires to bo done ( b ), and for this rule to 
apply it is not necessary that the party or corporation on whom the 
statutory duly is imposed should be a public official or an official 
body. In ordor, however, for a writ of mandamus to issue for the 
enforcement of a statutory right, it must appear that tho statute in 
question imposes a duty, the performance or non-performance of 


(q) R. v. London and St. Katharine Docks Vo. {Directors) (1874), 44 L. J. (q. n.) 
4; R. v. Brad ford-on-A von Rural District Council, Ex parte Thornton (1008), 99 
L. T. 89; R. r. Clear (1825), 4 B. & 0.899; R. v. Bank of England {Governor et>\), 
[1891] 1 Q. 11. 785. 

(r) Companies Clauses Consolidation, Act 1845 (8 & 9 Viet c. 1(>), s. 119; 
and boo Mutter v. Eastern and Midlands Rail. Co. (1888), 38 Ch. I). 92, C. A., per 
LiNDLEY, L.J., atpp. 105, IOC. 

(a) R. v. London and St. Katharine Docks Co. {Directors),supra, per BaACKUinm, 
J., at pp. 6, 6: “ 1 do not mean to lay down an inflexible rule that when a party 
comes to olaim a right he must show what object he has in view, hut it may 
well be done in all cases where no reason appears why it should not be done. . . , 
A man ought in such a case as this to show that he is making a demand which is 

E ractioablo and available, that his object is a legitimate one and possosses for 
im au advantage proportionate to the disadvantage it brings to othors.” Com¬ 
pare Davies v. was Light and Coke Co., [1909] 1 Ch. 708, 0. A. 

(#) Local Government Act, 1894 (58 & 57 Yict. c. 73), s. 58 (5). 

(a) R. v. Bradford-on-A von Rural District Council, Ex parte Thornton, supra,per 
Lora Alverstowe, O.J., at p. 90: “ In my judgment we ought not on the 
evidence to exercise our powers, but I do not decide that in a proper ease whore 
it is shown that there is a legitimate interest as a parochial elector a man might 
not be entitled to see documents even though the looal authority think they 
ought not to show them.” 

Q>) “ Mandamus is granted ... for the execution of the common law or of a 
statute” (Com. Big, tit. Mandamus, A); Ex parte Robins (1839), 7 Bowl. 
566; Ex parte Nash (1850), 15 Q. B. 92, per Lord Campbell, C.J., at p. 96: 

“ I cannot give countenance to the practice of trying in this form questions 
whother an act professedly done in pursuance of a statute was really justified 
by the statute.” 
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which is not a matter of discretion. Accordingly, the court will 
refuse a mandamus directing a railway company to lay down and 
reinstate a certain piece of railway line when the company’s Act 
only enables, and eannot be shown to contain anything to compel, 
them to maintain the line, so that there is no obligation or duty on 
the company to reinstate, that is to say, to maintain the line (c). 
The writ will issue to an official of a society to compel him to carry 
out the terms of the statute by which the society is controlled (d). 

Primd facie the words “ it snail be lawful” occurring in a statute 
are permissive and enabling only, and will not therefore impose a 
duty in respect of which mandamus will lie ( e ). 

A mandamus will also issue compelling the production of books 
and documents where there is provision for their production and 
inspection, either under a public general Act (/) or under a private 
Aet (fl ); also to command the registration of stock in the books of a 
company ( h ). 

171. Tlio writ will also issue commanding dock (i), railway (k), 
and similar companies to carry out the provisions of the Acts 
authorising their undertakings. Although a mandamus will lie to a 
railway company directing them to reinstate and lay down again a 
certain tram road or railway made by them under an Act of Parlia¬ 
ment and afterwards taken up by them, no mandamus will issue 
ordering them to maintain a railway (Z). 

A writ of mandamus will issue to enforce certain rights arising 
under the Lands Clauses Consolidation Act, 1845 (in) —namely, when 
an award of compensation in respect of lands compulsorily acquired 
or injuriously affected has been made, to enforce the taking up of the 
award by tho promoters («); and to compel the promoters of an 

(c) It. v. Great Western Bail. Go. (1893), 69 L. T. 572, C. A. Similarly, where 
an Act imported an authority, but not a command, to cut a canal to a certain 
place, a mandamus was refused to compel the company thus to complete their 
canal (B. v. Birmingham Canal Navigation (1770), 2 Wm. 111. 708). 

(d) As, for instance, to tho Registrar of the Pharmaceutical Society to make a 
register of all members of tho society according to the provisions of the 
Pharmacy Act, 1852 (15 & 16 Viet. c. 56); It. y. Pharmaceutical Solely (1854), 
2 W. R. 220 . 

(e) Julius v. Oxford (Bishop ) (1880), o App. Cas. 214. 

\f ) See p. 82, ante. 

(j/) B. v. St. Panrras Church Trustees (1837), 6 Ad. & El. 314, whore a man¬ 
damus was issued to trustees for building a new parish church to produce accounts 
in accordanco with their statute. 

(A) As, for instance, in the name of a married woman entitled to her separate 
use (j?. v. Carnatic Bait. Co. (1873), L. R. 8 Q. B. 299). 

(i) 12. 'v. Bristol Dock Co. '(1827), 6 B. & 0. 181, where the mandamus 
commanded such alterations to certain Bewers as were necessary. 

(A) R. v. Birmingham and Gloucester Rail. Co. (L841), 2 Q. B. 51, n.; R. y. Bristol 
and Exeter Rail. Co. (1843), 4 Q. B. 162, where the mandamus was, in each ease, 
to restore a certain turnpike road carried over a railway to its former width. 

(/) R. v. Severn and Wye Bail. Co. (1819), 2 13. & Aid. 648. This case “ does not 
prove that when a railway is once made it must be maintained for ever. It only 
proves that when a statute imposes on a company an obligation to maintain a 
lailway which necessarily involves an obligation to reinstate, a mandamus will 
go to reinstate” (R. v. Great Western Bail. Co., supra, per Bowen, L.J., at 
p. 575). 

(m) 8 4 9 Viet. o. 18. 

(n) R. v. South Devon Bail. Co. (1850). 201*. J. (q. b.) 145; B. v. London and 
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undertaking, who have given notice of their intention to take lauds 
compulsorily, to issue their warrant to the sheriff to summon a jury 
to assess compensation in respect thereof ( o). A mandamus will 
similarly be granted wherever any Act of Parliament entitles a body 
to take lands compulsorily, and not only where the Lands Clauses 
Consolidation Act applies ( p ). 

* (y.) Compelling Public Official! and Bodies to carry out their Duties. 

172. If public officials or a public body fail to perform any public 
duty with which they have boen charged, a writ of mandamuB will 
lie to compel them to discharge it (q). In accordance with this 
principle a mandamus will issue to Government officials in their 
capacity as public officers exercising executive duties which affect 
the rights of private persons. Where, accordingly, the facts disclose 


North Western Rail. Co., [1894] 2 Q. B. 512, where the case of II. v. Lambourn 
Valley Rail. Vo. 11888), 22 Q. B. JD.463, which had been cited in support of tlio 
view that, even if at one time a writ of mandamus was the proper remedy under 
the Lands Clauses Consolidation Act, 1845 (8 & 9 Yict. c. 18), it had ceased to 
he so since a right to a mandumus in an action was given by the Common Law 
Procedure Act, 1851 (17 & 18 Yict. c. 125), was thus explained by WarouT, J., 
at p. 618: “ Pollock, B., in tho course of his judgment, appeal’s to saj r that it 
is an answer to any application for a prerogative writ of mandamus if it is shown 
that a mandamus could have boon granted for the same purpose in an action. I 
say, and 1 have said, with the assent of other judges at various times, that that 
would be unduly to narrow the powers of this court to grant a prerogative writ 
of mandamus . . . and we have no doubt that the practice which has been 
inveterate for years of enforcing the taking up of those awards under tho Lands 
Clauses Act by a prerogative wiit of mandamus is tlie proper remedy.” See 
also if. v. Cambrian Rail. Co. (1869), L. 11. 4 Q. B. 320, whore the writ 
commanded the taking up of an award of compensation for an exclusive ferry 
injuriously affected. 

“ Mandamus lies to take up awards under the Lands Clauses Act only by 
virtue of s. 35 of that Act” (if. v. London and North Western Rail. Co., supra, 
per Wkioht, J., at p. 618). S. 35 provides that “the arbitrators shall deliver 
their award in writing to the promoters of the undertaking ...” and, in the 
words of COLERIDGE, J., in if. v. South Devon Rail. Co. (1830), 20 L. J. (Q. li.) 
145, “ a direction to receive the award is a direction to take it up.” 

(o) Re South Yorkshire , Doncaster and Goole Rail. Co. Ex jparte Senior (1849), 
18 L. J. (q. B.) 332; and see the Lands Clauses Consolidation Act, 1845 (8 & 9 
Yict. c. 18), s. 23. 

( p) if. v. Hungerford Market Co. (1832), 4 B. & Ad. 327; Birch v. St. Margie- 
bone Vestry (1869), 20 L. T. 697, per Blackburn, J., at p. 701 : “ Wo have been 
in the habit for many years of holding that where notice to treat for the purchase 
of lands is given under the Lands Clauses Consolidation Act, thore follows a 
legal obligation on the party giving the notice to issue their warrant. It has 
been so long the practice to treat that as law that 1 thought at first that the 
question as to granting a mandamus in the present case might turn upon tho 
construction of some provision in that Act. But it is not so . . . the principle 
on which we have granted mandamuses is not the peculiar enactments of the 
Lands Clauses Consolidation Act, but this, that wherever by Aot- of Parliament 
a body is entitled to take lands compulsorily, there, as soon jut they have made 
up their minds to do so, and give the other side notice of thoir intention, thereby 
hampering the land, and leaving it no longer free in tho hands of the owner, 
they are bound to go on.” See also title Compulsory Purchase op Land and 
Compensation, Yol. VL, pp. 70, 91. 

(j) Olossop v. Heston and Islemrth Local Board (1879), 12 Oh. D. 102, 0. A., 
per James, L.J., at p. 115; R. v. Income Taw Special Purposes Commissioners 
(1888), 21 Q. B. D. 313, C. A., per Lord Esher, M.R., at p. 317; if. v. Stepney 
Corporation, (1902] 1 K. H. 317, per Lord Alverstone, C.J., at p. 321. 
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a case in which, according to the statutory provisions relating to 
income tax, an allowance ought to be granted and certified by 
income tax commissioners, in the exercise of their executive duties, 
in order to enable recovery of overpaid income tax to be ultimately 
made, a mandamus will issue commanding those executive officers 
to make such allowance and grant a certificate thereof (r), and 
to issue on order for the repayment of such sum as has been 
overpaid (*). * 

Similarly, a mandamus will issue to the Commissioners of Woods 
and Forests (/) and to the Lords of the Treasury (u) in their capacity 
as public officers invested by Btatute with public duties affecting the 
rights of private porsons. 

The writ may also issue to the Local Government Board to assess 
nnd award compensation for loss of office in accordance with a 
public statute (a), to consider an application for a provisional 
order (ft), and to hear and determine an appeal by a person 
aggrieved by an order of a municipal corporation under the pro¬ 
visions of a local Act giving such right of appeal (c) ; also to the 
Postmaster-General to assess compensation, in accordance with a 


(r) Income Tax Special Purposes Commissioners v. Pemsel, [1891] A. 0. 631 
(allowance on lands etc. Ihe rents of which aro applied to charitable purposes, 
under the Income Tax Act, 1842 (5 & 6 Viet. c. 35), s. Gl). 

(s) II. v. Income Tax. Special Purposes Commissioners (1888), 21 Q. B. D. 313, 
C. A. (recovery of oveipaut income tax after over-computation of profits, under 
the Income r J.ix Act, 1812 (3 & G Viet. c. 35), s. 133). These cases must be 
distinguished from cases w’horo it has boen sought to enforce the payment of 
money by the Crown, as, for instance, in lie Nathan (1884), 12 Q. B. D. 4G1, 
('. A., where, in tho woids of Lord II Eksrxn.Li, in Income Tax Special Purposes 
Commissioners v. Pemsel, supra, at p. 569, “ It was sought to compel the 
Commissioners of Inland Revenue to make payment of a certain sum of money 
to tho applicant for tho mandamus; and it was held that for such a purpose 
recourse must be had to a petition of right, lloro tho applicant seeks that the 
uppellants should be compelled to grant an allowance and certificate, which it 
is necessary for him to obtain before ho is in a position to require payment of 
tho sum which it is no doubt his ultimate object to recover. Until ho obtains 
ibis allowance and certificate bo is not in a position to maintain a petition of 
right.” Comparo II. v. Inland Revenue Commissioners, Ex parte Silvester, [1907] 
1 Tv. B. 108. As to a potition of right, see p. 26, ante. 

(t) R. v. Woods and Forests Commissioners, Re Budge (1848), It L. J. (r, b.) 
311, where a rule for a mandamus was made absolute commanding the commia- 
sionois to issue thoir warrant to the sheriff for tho purpose of summoning a 
jury to assess compensation under stat. 9 & 10 Viet. e. 38 (which statute 
empowered the commissioners to make a park) for land required by them; 
aim compare R. v. Woods arid Forests Commissioners (1850), 15 Q. B. 761. 

(u) R. v. Treasury {Lords), Queen Dowager's Annuity (1831), 16 Q. B. 357, 
where mandamus was stated by the court to be tho appropriate remedy when it 
was desired to compel the Lords of the Treasury to issue their warrant for the 
payment of arrears of an annuity granted under a statute and charged upon the 
Consolidated Fund; comparo Ex parte TValmsleu (1861), 1 B. & 8. 81; R. y. 
Treasury (Lords Commissioners) (1909), 25 T. L. R. 450; and p. 93, post. 

(«) R. v. Local Government Board (1874), L. R. 9 Q. B. 148, where the statutory 
provision in question was the Metropolitan Poor Act, 1867 (30 Viet, a 6), 
s. 76. 

(ft) R. v. Local Government Board (1885), 16 Q. B, D, 70, 0. A., where the 
application was for a provisional order under the Highways and Locomotives 
(Amendment) Act, 1878 (41 & 42 Viet. c. 77), s. 16. 

(r) R v. Local Government Board, Ex parte Street (1907), 96 L. T. 650, 
O. A. 
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public statute, on loss o! office (d). The court would also, in a 
proper case, let the writ go to the Board of Trade (e). 

173. A mandamus will lie to enforce the levy of a rate to meet 
expenses incurred in the current rating year (/), and also, when 
reasonable ground can be shown for the delay, of a rate which is 
retrospective, that is to say, which is necessary for the purpose of 
discharging liabilities incurred in previous rating years (</). 

174. A mandamus will lie calling upon churchwardens to hold 
a vestry meeting to consider whether it is proper to make a church 
rate, but no mandamus will be issued to make a church rate which is 
not authorised by statute ( h ). Where, howevor, a statute authorises 
the making of a church rate, a writ of mandamus will in general 
issue to enforce the provisions relating not only to assembling a 
vestry, but also to the levy of a rate for ecclesiastical purposes (t), 
whother or not there is concurrent ecclesiastical jurisdiction (ft). 

175. By the operation of the same principle that onables a 
court to grant a mandamus to make a rate, a mandamus has always 
lain to justices to issue a summons (Z) or distress warrant (m) for 


(d) 11. v. Postmaster-General (1878), 3 Q. 15. D. 428, 0. A., where the 
inaudanrus went ordering compensation to bo assessed on certain emoluments 
which llio Postmaster-General had sought to exclude from the calculation ; 
compare It. v. Postmaster-General (1873), 28 L. T. 837; 11. v. Pobimaater-Gcniral 
(1886), 1 T. L. R. 551. 

(«) Cowes and Newport Rail. Co. v. 7 hard of Trade (1874), 43 L. J. (q. b.) 212. 
{/) It. v. Ledgard (1841), 1 Q. B. 016 ; if. v. Norfolk Commissioners of Hewers 
(1850), 20 L. J. (q. b.) 121; It. v. Hi. George the Martyr, Southwark, Vis try (1802), 
61 L. J. (q. b.) 308. As to mandamus to levy a rato under a Jocul Act, sos 
Qallsworthy v. Selhy Bam Drainage Commissioners, [1892] 1 Q. 15. 348, C. A. 

(?) if. v. Leigh Rural Countil, [1898] 1 Q. 15. 830, U. A., whine a rulo for 
a mandamus appliod for in October, 1897, was made absoluto commanding tho 
issue of a precept for tho lovy of a late to pay tbo amount of a judgment 
recovered in May, 1897, on account of a dobt incurred in 1S95, 'tho couit 
following Worthington v. Hutton (1865), L. R. 1 Cl. JJ. 63, tho result of which 
case, according to A. L. Smith, L.J., at p. 844, “is to show that the court 
came to the conclusion that thoro was no hard and fast rule ... to the olfoct 
that the court would not giant the mandamus to make a rato unless moved for 
within the rating year in which tho exponsos woio incuired, but that thoy 
might grant it where there was a sufficient excuse for tho delay in commencing 
the action”; Croydon Corporation v. Croydon Rural Council, [1908] 2 Ch. 321, 
C. A., where the court, however, refused a mandamus on account of a liability 
incurred in 1904 and left unprovided for bocause, by a common mistake, the 
creditors did not demand ana the local authority did not pay the full amount 
due in tho current rating year; see also R. v. Muidinhead Corporation (1882), 
9 Q. B. D. 494, 0. A. (repayment by borough of amount due to Treasury). 
See, generally, title Bateb and Ratino. 

(A) if. v. iSt. Margaret's, Westminster [Churchwardens) (1815), 4 hr. & S. 250; 
if. v. Wilson (1825), 6 Dow. & Ry. (K. B.) 002; if. v. St. Petir't, Thrtford 
[Churchwardens) (1793), 6 Term Rep. 361. As to church rates, sec gonoiully 
title Ecclesiastical Law. 

(t) R. V. Si. Mary, Lambeth ( Churchwardens ) (1832), 3 B. & Ad. 65J; B. v. 
St. Saviour’s, Southwark (Churchwardens ) (1838), 7 Ad. & El. 925; 72. v. St. 
Matthew's, Bethnal Orem, Vestry (1885), 63 L. 1'. 031, II. L. 

(ft) if. v. St. Margaret's, Leicester [Select Vestrymen) (1838), 8 Ad. & El. 889, per 
Lord Denman, O.J., at p. 899. 

(f) Anon. (1816), 2 Glut. 257; if. v. Benn (1705). 6 Term Eop. 198. 

\m) St. Luke’s Parish v. Middlesex Justices (1746), 1 Wds. 133; if. ?. Cheek 
(1847), 11 Jur. 86, n. 
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Sect. 4. 

Mandamus. 


Revising 

barrister. 


Under Publio 
Health Acts. 


Other duties. 


levying unpaid rates. A statutory order in the nature oi a 
mandamus to the justices will now be granted commanding them 
to pei form this ministerial act («). Justices will be ordered to do 
the ministerial act of allowing a poor rate(o) in the same way (p). 
The court will, however, refuse to issue a mandamus to compel 
magistrates to grant a warrant of commitment or distress for the 
purpose of enforcing a conviction ( q ). # 

176. A mandamus will lie to a revising barrister to revise 
lists of electors, and to hear and determine claims for inclusion 
therein (r), and to carry out alterations made necessary by errors 
in the burgess roll (a). 

177. Where a person seeks compensation in accordance with 
tho provision that, where any person sustains damage by reason of 
the exercise of the powers of the Public Health Acts, full compensa¬ 
tion shall be made to such person by the local authority exercising 
such powers (6), aud such person is met by a denial of liability by 
the local authority concerned, a mandamus will issue commanding 
such local authority to cause compensation to be made; and it is 
no objection to the issue of the mandamus that no specific sum 
had been claimed or that no steps hod been taken to settle the 
amount by arbitration in accordance with the Act (c). 

178. Other public duties the performance of which may be 
compelled by mandamuB are: the deposit of public books and 
documents as directed by a statute (d ); to a master of the Supreme 
Court to tax tho costs of an inquiry to assess the purchase-money 
and compensation in proceedings undor the Lands Clauses Consoli¬ 
dation Act, 1815 (<*); to a returning officer to countermand the 
notice of poll for the election of county councillors in accordance 
with the Ballot Act, 1872 (/); to the treasurer of a borough to pay 
the expenses of a prosecution in accordance with an order made by 
the judge of assize (g ); to the Lord Mayor of London to take the 


(n) Justices Protection Act, 1848 (11 & 12 Viet. c. 44), s. 6; It. v. Martham 
(1883), 00 L. T. 112, C. A.; see p. 106, post. 

(o) Bee Poor Relief Act, 1601 (43 Eliz. c. 2). 

{}>) R. v. Goiiolphtn (Lord) (1844), 13 L. J. (\i. 0.) 67. 

(q) Exparte Thomas (1847), 16 L. J. (m. c.) 67. 

(r) It. v. Nash, [1900] 1 Q. B. 103. Theie is special statutory provision for 
an order in the naturo of a mandamus to a 10 vising barrister to state a case; 
sco p. 109, post, 

(a) Re Eastbourne Town Clerk, Ex parte Keay (1891), 66 L. T. 323, per 
"Wright, J., at p. 324 ' See also p. 109, post; and title Elec nows. 

(b) Public Ilealtli Act, 1876 (38 & 39 Viet. c. 66), s. 308, which section 
ro-unacts s. 144 of tho Publio Health Act, 1818 (11 & 12 Viet. c. 63), now 
repealed, which was in question m the ease. 

(c) 2i. v. Burslem Local Board <>/ Health (1860), 29 L. J. (q. b.) 242, Ex. Oh. 

(a) R. v. Payn (1837), 6 Ad & El. 392, per Coleridge. J., atp. 402 (mandamus 

to compel county tieasurer to deposit a book of accounts witn the dork of the 
peace). 

(e) 8 & 9 Viet, & 18; Rs Westfield and Metropolitan Rail. Cos., R. v. Smith 
(1883), 12 Q. B. D. 481. 

(/) 36 & 36 Viet. c. 83, s. 1; R. v. Slmart, [1898] 1 a B. 662. 

(q) R. v. Oswestry (Treasurer) (1848), 12 Q. B. 239, decided upon Criminal 
Taw Aot, 1826 (7 Geo. 4, o. 61); compare R. v. Clark (1844), 6 Q. B. 887; R 
V. Hayward (1848), 17 L. J. (Q. B.) 223. 
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recognisances of a prosecutor to prosecute by way of indictment in SEtw - *■ 
accordance with the Vexatious Indictments Act, 1859 (h); to a Mandamus, 
board of guardians to obey an order of the Local Government 
Board under the Public Health Act, 1875 (i); and to a local 
education authority to obey an order of the Board of Education 
made under the provisions of the Education Act, 1902 ( k). 

(vi.) Commanding Inferior Tribunals to exercise their Jurisdiction. 

179. The writ of mandamus will issue to tribunals exercising inferior 
an inferior jurisdiction, commanding them to adjudicate according trlbunal9, 
to their powers in matters which are judicial in their character (l). 

180. The writ will accordingly issue commanding a county Count* 
court judge to hear and determine a dispute concerning a matter court*, 
not within his ordinary jurisdiction, but which is specially referred 

to him by statute (m). Where formerly a writ of mandamus 
would have issued to a county court judge to hear and detormino a 
case within his ordinary jurisdiction (a), an order in the nature of 
a mandamus will issue to the same end (o). 

181. The writ will lie to courts of quarter sessions to hear aifd Quarter 
determine an appeal in which they have declined jurisdiction (p). 8es310n8, 
They will be considered to have declined jurisdiction when they 

have wrongly allowed a preliminary objection on a point of law or 
practice and consequently refused to hear the case upon the 
merits (q), ns when they have acted upon a supposed rule which is 
no rule (/■), or under the mistaken belief that there was no jurisdic¬ 
tion, erroneously thinking, for example, that they were precluded 


(/t) 22 & 23 Yict. c. 17; 11. v. London Corporation, Ex parte Goatling (1886) 
51 L. T. 640. 

(i) 38 & 39 Yict. c. 55, s. 299; It. v. Staines Union (1893), 62 L. J. (q. u.) 
010 . 

(k) 2 Edw. 7, c. 42, s. 1(5; A.-G. v. I Vest Ruling of Yorkshire County Council, 
[1907] A. C. 29. 

(l) 3 Bl. Com. 110; R. v. Kingston Justices, Ex parte Davey (1902), 86 L. T. 
589, per Lord Alveus tone, O.J., at p. 590. 

(m) Re Brighton Sewers Act (1882), 9 Q. B. D. 723, whero undor the 
provisions of a local Act relating to the disposal of sewage it was onacted (hut 
any dispute arising between the sewers board and any local authority with 
respect to carrying into eifoot tho provisions of the Act might, at the instance 
of either party, be referred to the county court judge, who should hear and 
determine the dispute. 

(n) It. v. Richards (1801), 20 L. J. (q. B.) 331 ; R. v. Harden (1834), 23 L. J. 
(q. B.) 127. 

(o) County Courts Act, 1888 (01 & 52 Yict. c. 43), s. 131 ; R. v. Southampton 
County Court Judge and Fisher tfc Son, Ltd. (1891), 63 L. T. 320; and see p. 107, 
post, and title County Courts, Yol. VIII., p. 614. 

(j») R. v. Monmouthshire Justices (1825), 4 B. & 0. 811, 849; 11. v. Oxford¬ 
shire Justices (1843), 4 Q. B. 177; )l. v. Denbighshire Justices (1 841), 9 Bowl. 
509 ; see title Magistrates. 

(g) R. v. Kestemn Justices (1844), 3 Q. B. 8JO, where it was hell that tho 
question of the sufficiency of tho statement of the grounds of appeal against an 
order of removal was a question of fact and therefore a case for sessions to 
decide; overruling R. v. Carnarvonshire Justices (1841), 2 Q. B. 325 ; and R. r. 
West Riding Justices (1841), 2 Q. B. 331. 

(r) R. r. Kesteven Justices, supra, per Lord Denman, O.J., at p. 819. 
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Shot. 4 from deciding what were the “ next practicable sessions ” (*); also 
Mandamus. when, having heard one side, they have refused to hear the 
other ( t ). 

Although courts of quarter sessions have discretion to make 
rules governing their practice, the High Court will interfere to 
control that discretion, and will issue a mandamus to hear an 
appeal which has been dismissed for non-compliance with a rule 
laid down by the justices, when justice demands it (a); or where a 
rule of sessions is not in accordance with statutory provisions (&), 
or is ultra vires (c). 

Where sessions have made a false entry in their records, as 
where it is an entry which they had no power to make, mandamus 
will lie to compel its erasure ( d ). 

No mandamus will be issued to a court of quarter sessions to 
grant a special case; but, if the case has been granted, a mandamus 
may, in special circumstances, be issued, ordering that the case be 
stated (e). 

Magistrates. 182. Similarly a mandamus will lie to magistrates who decline 
to adjudicate in matters within their province (/). They will be 
considered to have declined jurisdiction when they have dismissed 
an information on a point relating to their jurisdiction only, such 
as that it was necessary to bring all joint-ownors before them 
instead of simply the one against whom the information had been 
laid ( g ); also when they have refused to issue summonses in conse¬ 
quence of having acted upon considerations which were extraneous 


(«) R. v. Derbyshire Justices (1871), 23 L. T. 1GI (appeal against order of 
removal). 

(f) 11. v. Carnarvon Justices (1820), 4 33. & Aid. 86, per HoTiROYI), J., at 

p. 88. 

(«) R. y. Lancashire Justices (1828), 7 13. & C. 691, where tho rule in question 
Was as to the peiiod of notice of appeal against an order of removal; R. v. 
Wiltshire Justices (1808), 10 East, 404, where the appellants had been precluded 
by sessions from having their appeal against an order of removal heard because 
they had not conformed to a now rule as to notice, of which they were ignorant; 
R. v. Wilts Justices (1828), 8 B. & O. 380, where tho appellants had relied 
upon the practice of the court of quarter sessions as to the adjournment of 
appeals, and the justices, departing from that practice, had refused to hear the 
appellant on the ground that the case ought to havo been hoard at the previous 
sessions; Ex parte Beclce (1832), 3 B. & Ad. 704, per Lord Tenterpen, O.J., at 
p. 705. 

(/;) R. y. West Riding of Yorkshire Justices (1833), 4 33. & Ad. 685. 

(c) R. y. Bird, Ex parte Needes, [1898] 2 Q. 33. 340; if. v. Staffordshire 
Justices (1836), 4 Ad. & El. 842. 

(<f) if. v. West Riding of Yorkshire Justices (1843), 12 Ij. J. (m. c.) 148 ; compare 
Ex parte Ackworth Overseers (18431, 13 L. J. (il. 0.) 38. 

(e) Ex parte Jarvin ( Inhabitants) (1840), 9 Dowl. 120; compare if. v. Pembroke- 
shire Justices (1831), 2 33. & Ad. 391, where a mandamus to state a case was 
refused because it would in the circumstances have been futile to grant il; 

* and see title Magistrates. 

(/) R. v. Brown (1857), 26 L. J. (m. 0.) 183, per COLERIDGE, J., at p. 184; 
“ This may perhaps be a test: if the objection be such, that whatever the merits 
of the case, whether the defendant be guilty or not guilty, the justices hold that 
they oannot decide on the merits owing to tho objection, for instance, either of 
want of parties or of notice, such holding is a declining of jurisdiction and not 
an adjudication ": and see title Magistrates. 

\g) Ibid. 
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and extra-judicial and which they ought not to have taken into 
account (A); also when they have rejected evidence which was 
tendered to them, which rejection amounted to a refusal to enter 
upon an inquiry imposed upon them by statute (i). There is now 
an alternative remedy by way of a statutory order in the nature of 
a mandamus which may be directed to justices in respect of the 
duties of their office ( k). 

183. Upon the same principle a mandamus will go to licensing 
justices who have failed to hear and determine according to law an 
application in respect of a licence, commanding tl/em to hear and 
determine an application for the grant ( l ), renewal ( m ), or 
transfer (n) of a licence; but no mandamus will go commanding 
the actual grant, renewal, or transfer (o). Licensing justices will 
be held to liave decided otherwise than according to law when 
they have disregarded the provisions of the statute giving them 
jurisdiction ( p ). 


(A) R. v. Adamson (1875), 1 Q. B. D. 201, whoro the application for a 
mandamus arose out of the refusal of magistrates to grant summonses against 
certain persons to answer a charge of conspiracy to break the peace and*do 
grievous bodily harm to certain persons at a public meeting, and Cookbotw, 
O.J., in making the rule absolute, said (at p. 205) that probably the magistrates 
" were influenced by their distaste for the views and doctrines promulgated at 
the meeting, and thought that the sooner the matter was buried in oblivion the 
better. But these were considerations which ought not to have influenced them 
at all, and under the circumstances I think they must be taken to hare declined 
jurisdiction ’’; R. v. Evans (1890), 62 L. T. 570, where the magistrate adjoumod 
a summons fo» a long period in view of the fact that civil proceedings arising 
out of the same matter were pending between other parties; R. v. Bennet, 
Ex parte Bennet (1908), 72 J. P. 362, whoro the circumstance improperly taken 
into consideration was the prosecutor’s previous conduct; R. v. Byrde (1890), 63 
L. T. 6*15, where the ground on which the justices refused the summons wot 
that a summons for an offence of the same nature, taken out by the same 
prosecutor eleven years before, had beon dismissed on tho ground that the 
offence alleged had boen completed more than six months before the date of 
the summons and that there was therefore no jurisdiction to go again into tho 
matter, the Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 11, imposing 
such a limitation as to tho time within which a complaint is to be made or such 
information laid. 

(*) R, v. Mar sham, [1892] 1 Q. B. 371, O. A., where the magistrate had 
declined to determine a matter arising under the Metropolis Management Act, 
1855 (18 & 19 Viet, a 120), as amended by the Metropolis Management Amend¬ 
ment Act, 1802 (25 ft 26 Yiot. o. 102), namely, whether cortain expenses were 
paving expenses, and whether they were actually incurred (ss. 225, 226 of the 
Act of 1855). It was pointed out oy Lord Eshee, M.R., at p. 378, that “ the 
magistrate does not say that the evidence tendered would not prove the fact that 
the alaim of the board inoluded matters outside the statute ; he has refused to 
hear the evidenoe, even though it would prove that faot; he has, therefore, 
declined jurisdiction.” 

(k) Justices Protection Act, 1848 (11 ft 12 Viet. c. 44), s. 5; see p, 106, 
post. 

(2) R, v. Bowman, [1898] 1 4. B. 863, where the justices had attached on 
illegal oonditiou to the grant of the licence. Seo, generally, title Intoxicating 
Liotobs. 


(m) R. v. Kingston Justices, Ex parte Davey (1902), 86 L. T. 689. 

(») R. ▼. Cotham, [1898] X Q. B. 802. 

(o) R. v. Kingston Justices, Ex parte Davey, supra. 

\p) R. v. Sykes (1876), 1 Q. B. D. 62 ; followed in Ex parte Smith (1878), 3 
Q. B. D. 374, and 11. v. Thomas, [1892] l 4. B. 426, in which cases the justices 
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184. The writ will also lie to a metropolitan to hear objectors 
to the confirmation of a bishop-elect if the objections are such as 
ought to be heard ( q ); anti to a bishop to issue a commission for 
an inquiry into a charge against a clergyman under the Church 
Discipline Act, 1810 (r), or in the alternative to send the case by 
letters of request to the Court of Arches (s); also to election com¬ 
missioners appointed under the provisions of the Election Com¬ 
missioners Act, 1852(f), to inquire as to corrupt practices at a 
parliamentary election, commanding them to grant to a witness a 
certificate of indemnity (a), when such commissioners have found 
the facts to exist which entitle the witness to the certificate ( b ). 

Sub-Sect. 3. —Offices and Duties in respect of which, although of a Public 
Nature, Mandamus will not lie. 

(i.) The Crown. 

185. As no court -an compel the Sovereign to perform any 
duty, no writ of mandamus will lie to the Crown (c). Where it is 
sought to establish a right against the Crown the appropriate 
procedure is by way of petition of right (<l). 

Nor will the writ lie against a Secrefary of State in his capacity 
as an agent for the Crown; for in thai capacity he is responsible 
to the Crown alone, and is under no legal duty towards a 
subject ( e ). He is acting in such a capacity when carrying out 
the provisions of a royal warrant (/). 


had not stated the grounds for thoir dcciaum contrary to a statute! y provision; 
Jl. v. Scott (1885)), 22 Cl. B. 1). 481, where the justices had claimed an absolute 
discretion to refuse a liceuco whore, in fact, restrictions upon such discretion 
were imposed by statute ; Jl. v. Cotham, [1898] 1 Q. B. 802, where “ the justices 
so far departod from the plain words of the Act—deciding upon soino oxhiaueous 
consideration—that they could not be said to have heard and determined 
according to law ” {ibid., per Wills, J., at p. 807); It. v. Dodds, [15)06] 2 K. B. 
40. O. A., where what the justices did was “ to decide in favour of a renewal 
with a condition which they had no power to imposo and which is therefore 
nugatory,” so that a mandamus had to go “ to compel them to deliver the 
icnewal licences without the condition ” {ibid., per Collins, M.R, at p. 62). 

(<j) Jl. v. Canterbury {Archbishop) (1848), 11 Q. B. 4S3. 

(r\ 3 & 4 Viet. c. 8(3, s. 3. 

(s) R. v. Oxford {Bishop) (1879), 4 Q. B. D. 245 ; and see td'o Ecclesiastical 
Law. 

(t) 15 & 16 Viet. c. 57. 

(a) See Corrupt and Illegal Practices Prevention Act, 1883 (46 & 47 Viet, 
c. 51), s. 59, in substance re-enacting s. 7 of the Corrupt Practices Prevention 
Act, 1863 (26 & 27 Viet. c. 29); Jl. v. Price (1871), L. R 6 Q. B. 411. 

(M IZ.-v. Hull (1881), 7 Q. JJ. D. 575, 0. A., per Brett, L.J., at p. 585 ; and 
per Cotton, L. J., at p. 588. But it is perhaps open to doubt whether mandamus 
lies to a commissioner appointed to try a local government election petition; see 
Be Pembroke Election Petition, [1908] 2 L R 433. See also title Elections. 

(c) R. v. Poioell (1841), 1 Q. B. 352, per Lord Denman, C.J., at p. 361 : “ That 
there can be no mandamus to the Sovereign, there can be no doubt, both 
because there would be an incongruity in the Queen commanding herself to do 
an act, and also because disobedience to the writ of mandamus is to be enforced 
by attachment” ; see also Jl. v. Treasury {Lords Commissioners ) (1872), L. R 7 
Q. B. 387, per Cockburn, C.J., at p. 394. 

(d) Jle de Bode (Baron) (1838), 6 Dowl. 776, 793, n.; and see Be Nathan (1884), 
12 Q. B. D. 461, C. A. As to petition of right, see p. 26, ante. 

(e) R. v. Secretary of State for War, [1891] 2 Q. B. 326, 0. A. 

(/) 1 bid. 



Part III. —Proceedings on the Crown Side of the K. B. D. 


98 


In like manner all other persona acting as servants of the Crown 
are exempt from the prerogative jurisdiction of the court, and no 
writ of mandamus can accordingly issue against thorn to do any act 
within the scope of the duties discharged by them on behalf of the 
Crown (g). 

Where, however, Government officials have been constituted 
ftgents for carrying out particular duties in relation to subjects, 
whether by royal charter, statute, or common law, so that they are 
under a legal obligation towards such subjects, a writ of mandamus 
will lie for the enforcement of such duties ( h). 

(ii.) The Superior Courts. 

186. The writ of mandamus will not issue to any of the superior 
courts (i). Accordingly; no mandamus will go to the House of 
Lords, the Court of Appeal, or any of the Divisions which make up 
the High Court of Justice (k). A Court of Assize is a superior 
court(f); and also the Central Criminal Court, whether its jurisdiction 


(g) It. v. Customs Commissioners (1830), 5 Ad. & El. 380, whore it was 
sought to obtain a mandamus commanding the delivery up of certain tobacco ; 
but “ tho goods aro in the bands of tho officers of the Crown : a mandamus to 
them in this case would be like a mandamus to tho Crown, which wo cannot 
grant” (ibid., per LittledalE, J., at p. 382); soo also It. v. Lindsay and 
Customs Boaid (1888), 4 T. L. It. 401, whore Lord C'OLEiiruaE, U J., said (at p. 
465); “ It was a very serious question whether a mandamus could be issued 
to the Board of Customs” j Ex parte Renv(1837), 5 Dowl. COM, whore a rule for a 
mandamus to compel tho Woods and Forests Commissioners to pay a certain 
poor rato was refused, as they hold tho lands in question on behalf of the King; 
Rede Bode (Baron) (1838), 6 Dowl. 770, where a rule for a mandamus to tho 
Lords of tho Treasury to pay over certain inonoy was refused, it being hold by 
the court that the money was held by the Lords of tho Tie tsury as “ tho more 
servants of tho Crown,” and “against the servants of the Crown, os such, and 
merely to enforce the satisfaction of claims upon tho Crown, it is an established 
rule that a mandamus will not lie ” (ibid., per Coleridge, J., at p. 792), It. v. 
Tr/asury (Lords Commissioners) (1872), L. K. 7 Q. B. 387, where it was held 
that money voted as a supply to tho Crown, appropriated to a specific purpose 
by the Appropriaiion Act, and paid to tho Treasury undor warrants or ordors 
under the sign-manual, was paid to tho latter as servants of tho Crown, and 
that no mandamus would lie to them to pay over such money to a particular 
person; see contrd, R. v. Treasury (Lords Commissioners) (1835), 4 Ad. & El. 
286, which was referred to in R. v. Treasury (Lords Commissioners), supra, per 
CoGKBURN, C.J., at p. 395, as “a case of very doubtful authoiity,” and was 
expressly disapproved of in Re Nathan (1884), 12 (J. If. D. 461, 0. A. Compare 
R. y. treasury (Lords Commissioners) (1909), 25 T. L. It. 450, per Lord 
ALVEK 3 TONE, O.J., at p. 451: “ As to the point raised as to a mandamus not 
lying against the Treasury, a mandamus calling upon the Treasury to pay 
would not lie; but where an Act thought that a publio authority was the 
proper body to decide a particular question, a mandamus would lie to start the 
machinery by which alone the question could bo decided ”; see also p. 85, 
ante, 

{It) R. V. Secretary of State for War, [1891] 2 Q. B. 326, C. A.; R. v. Treasury 
(Lords Commissioners) (1872), L. B. 7 Q. B. 3S7, per Lush, J., at p. 402 ; Re 
Nathan (1884), 12 Q. B. D. 461, 0. A., per Day, J. t at p. 401; and see p. 86, 
ante; compare R. v. Land Registry Vice-Registrar (1889), 24 Q. B. D. 178; R. 
v. Friendly Societies Registrar (1872), L. B. 7 Q. B. 741 ; and see, generally, title 
Constitutional Law, Yol. YE., pp. 412 et seq. 

(t) The Rioters' Case. (1G83), 1 Vera. 175 ; R. v. Oxenden (1691), lShow. 218. 

(k) Bac. Abr. tit. Conrts, D. 

(!) Ex parte Fernandez (1861), 10 O. B. is. s.) 3, per WlLLES, J., at p. 49- 
As to superior and inferior courts, see title Courts, Yol. IX., p. 11. 
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Sect. 4. is exercised by His ’ Majesty’s judges or the Recorder and Com* 
Mandamus, missioners as justices of sessions (m), and these also, accordingly, 
arc courts to which the writ will not go. 

Privy Apparently, also, the court will refuse to issue a writ of man* 

Council. damns to the Privy Council (n). 

Convocation. Neither will the writ issue for the purpose of interfering with the 
internal affairs of Convocation (o). * 

(iii.) Inferior or Ministerial Officers. 

inferior or i87. The writ of mandamus will not be granted against one who 
rninisti'i iai j s an inferior or ministerial officer, bound to obey the orders of a 

o ncortf. competent authority, to compel him to do something which is part 
of his duty in that capacity (p). The writ will accordingly be 
refused when it is sought thereby to compel a county treasurer 
to obey an order of quarter sessions (q ); also when it is sought 
to compel a borough treasurer to pay the costs of a prosecution in 
obedience to the order of a judge of assize (?) or a court of quarter 
sessions (s). 

But whero it is not clear that the matter complained of is one in 
respect of which a ministerial officer is subject to the orders of a 
competent authority this rule will not apply (a); nor will the rule 


(w>) 11. v. Central Criminal Court Justices (1883), 11 Q. II. D. 479. 

(n) Ex parte Smyth (1835), 3 Ad. & El. 719, where the real object of the 
motion was to compel tne rehearing of an appeal by the Judicial Committee of 
tho Privy Council, and it was Baid with reference to that point (per Pattesox, 
J., at p. 722): “ I never heard that wo could compel any court to rehear a case 
already decided.” It was said by Littledale, J., howevor (ibid., at p. 722), that 
although the Court of Delegatee, which was superseded by the Judicial Com¬ 
mittee, might have granted a commission of review, “ X have no notion that 
this court can now accomplish tho object of such a commission by a 
mandamus.” As to the Judicial Committee, see title Courts, Yol. IX., pp. 27 
et seq. 

(o) R. v. York (Archbishop) (1888), 20 Q. B. D. 740, where a mandamus to 
the archbishop, as president of Convocation, directing him to admit a certain 
proctor into Convocation, was refused. “ "What we are asked to do is to inter¬ 
fere in the internal affaire of an ancient body as old as Parliament and as inde¬ 
pendent. . . . Such an interference would Dot only be without a shadow of 

E recedent, but would be inconsistent with the character and constitution of the 
ody with which we are asked to interfere ” (ibid., per Lord Coleridge, C.J., 
at p. 748). As to Convocation, sec title Ecclesiastical Law, 

(p) Jl. v. Bristow (179S) l 6 Term Rep. 168; It. v. Jeyes (1835), 3 Ad. & El. 
416. 

(q) R. v. Shaw (1794); 6 Term Rep. 549; R. y. Bristow, supra, where Lord 
Kenyon, 'C.J., at p. 170, laid it down that: 11 This court has no difficulty upon a 
proper case laid before them in granting a mandamus to justices to make an 
order when they refuse to do their duty. But it would be descending too low 
to grant a mandamus to inferior officers to obey that order.” 

(r) R. v. Jeyes, supra, where " the defendant was the servant of the magis¬ 
trates, and the court refused to place itself in the situation of the magistrates 
to make their officer perform his duty ” (if. v. Payn (1837), 6 Ad. & El. 392, 
per Lord Denman, O.J., atp. 400). 

(s) R. v. Surrey County Treasurer (1819), 1 Chit. 650. 

' (a) R. y. Payn, supra, per Coleridge, J., at p. 401: “ The result of the cases 
cited appears to be merely this: that where we find a public officer who has 
received an order from his masters or any competent authority, and who, upon 
disobeying that order will be liable to indictment, we do not proceed by 
mandamus. The court leaves the case to the ordinary remedies, not because 
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apply where the affidavits furnish evidence that a ministerial officer 
is only put forward as a nominal party by others who are tho persons 
really interested in preventing the issue of the mandamus (b). 

(iv.) Where Diecretion hat been given and exercised. 

188. In cases where application is made for the issue of a writ 
bf mandamus to tribunals of a judicial character, the writ will only 
be allowed to go commanding such tribunals to hear and decide a 
particular matter. No Writ will be issued dictating to them in what 
manner they are to decide (c). 

Where, accordingly, a county court judge ( d ), or a court of quarter 
sessions (c), or magistrates (/), or the Railway and Canal Commis¬ 
sioners^/), or election commissioners appointed under the Elec¬ 
tion Commissioners Act, 1852 ( h ), to inquire as to corrupt prac¬ 
tices at parliamentary elections (i) have in fact heard and deter¬ 
mined any matter within their jurisdiction, no mandamus will 
issue for the purpose of reviewing their decision. The rule holds 
good even though such decision is erroneous (k), not only as to 
facts, but also in point of law (l); and although the particular 
circumstances of the case are such that there is only one way of 
performing the duty in question (m). 

189. The court will refuse to interfere by mandamus with the 
decision of justices when the ground of their decision was that they 


the party is too low, but becauso he has recoived an order from competent 
authority. Here the magistrates have issued no order, and this distinguishes 
the case from R. v. Bristow (1795), 6 Term Rep. 168, and R. v. Jeyes (1835), 3 
Ad. & El. 416, in one of which there was an order by the magistrates and in tho 
other by tho judge of assize.’' 

(h) Exparte Bottom (1849), 13 Jur. 680; R. v. Wood Litton Highway Surveyors 
(1849), 18 L. J. (m. c.) 218, per Patteson, J., at p. 219: “ We cannot fail to 
see that these surveyors are so mixed up in interest with the railway company, 
and that it is, in fact, the oompany, and not the surveyors as mere ministerial 
officers, who are disputing the liability, that the ordinary rule should not pre¬ 
vail, and a mandamus ought to go.” 

(c) Re Dyson, Ex parte Cook (I860), 29 L. J. (q. b.) 68, per Cookburn, O.J., 
at p. 69; R. v. Dayman^ 1857), 26 L. J. (m. o.) 128, per Crompton, J., at p. 132 ; 
R. v. Goodrich (1850), 19 L. J. (d. b.) 413. 

(d) Kemot v. Bailey (1856), 4 W. R. 608; Re Milner v. Rhoden, Ex parte 
Milner (1851), 16 Jur. 1037, where the judge had nonsuited the plaintiff 
because ho was of opinion that the matter in question could only be dealt with 
by a court of equity, and that, therefore, he had no power to adjudicate. 

(e) R. v. Goodrich, supra, per Lord Campbell, U.J., at p. 415 ; Ex parte 
Ackworth Overseers (1843), 13 L. J. (M. c.) 38. 

(/) It. v. Adamson (1876), 1 Q. B. D. 201, per Cockburn, C.J., atp. 205; 
R. y. Kennedy (1902), 86 L. T. 753, per Lord Alvebstone, C.J., at p. 755; 
Exparte Reid (1885), 49 J. P. 600. 

[g) Rhymney Iron Co. t Ltd. v. Rhymney Rail. Co. (1888), 6 Ry. & Can. Tr. 
Oas. 60, 0. A. 

(A) 15 & 16 Viet. o. 67. 

(i) R. v. HoU (1881), 7 Q. 13. D. 575, O. A. 

\k) R. V. Evans (1890), 62 L. T 570, per COLEBIDOE, J., at p. 571 ; Ex parte 
Macmahon (1883), 48 J. P. 70; R. v. Monmouthshire Justices (1825), 4 B. & C. 
844; R. v. Middlesex Justices (1877), 2 Q. B. D. 516; Ex parte Ackworth 
Overseers, supra. 

(l) R. v. Bird, Ex parts Jones (1898), 82 J. P. 309; Re Milner v. Rhoden, 
Exparte Milner, supra. 

(m) R. y. Kingston Justices, Ex parts J()avey (1902), 86 L. T. 589. 
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disboliovcd certain evidence (n); also when the ground of the 
application is that the justices, believing a witness to be incom¬ 
petent, refused to receive his evidence (o); and also when the 
question is whether or not a matter shall be adjourned (p)—for all 
these are matters for the decision of the justices in the exercise of 
their discretion; also with a refusal to grant a summons on the 
ground that the information did not disclose an indictable offence (q)+ 

Whether a judgment or verdict is properly or improperly entered 
on Iho record is a matter for the court at which the hearing 
took place (/•); and accordingly no mandamus will be issued when 
the circumstances of the application are such that the court is 
invited to go behind a court of quarter sessions record (a). Nor will 
a court of quarter sessions be ordered by mandamus to supplement 
their records by making a special entry setting forth the reasons 
for their judgment (6). 

No mandamus will issue to the justices in quarter sessions die 
tating to them the judgment they should give upon an application 
to quash a rate, for quashing a rate is a judicial act (c). 

It has been held that magistrates acted within the bounds of their 
discretion when they refused an application for a summons because 
thoy were of opinion that anothor form of procedure was more 
appropriate to the case, and that the statute invoked by the appli¬ 
cant was practically obsolete (d ); also when thoy refused to hear 
the whole of the evidence tendered upon an information because 
thoy concluded that a suit which was pending might be prejudiced 
by proceeding upon the information («). 

190. If an inferior tribunal decides a question of fact upon a 
preliminary objection, and in consequence dismisses a matter 
brought before it, no mandamus will lie commanding that tribunal 
to hear and determine the matter (/). 

191. When representations have been made to a bishop, under 
the provisions of the Public Worship Regulation Act, 1 871, that 
there have been unlawful alterations or additions to the fabric, 
ornaments or furniture of a church, his decision on the question 


S it. v. Bowman, [1S98] 1 Q. B. 063, per Darling, J., at p. 668; R. v. 

rich (I860), 19 L. J. (q. B.) 4H, per Lord Campbell, C.J., at p. 416. 

(o) R. v. Yorkshire Justices, Ex parte Gill (1885), 53 L. T. 728; R. v. 
Cambridgeshire Justices (1822), 1 Dow. &lty. (k. b.) 325. 

(p) Ex parte Bet he (1832), 3 B. & Ad. 704 R. v. Southampton Justices, Ex 
parte Lelern (1907), 96 L. T. 697; R. v Tipperary Justices, [1903] 2 
I. R 108. 

((?) Ex parte Lewis (1888), 21 Q. B. D. 191. 

(r) It. v. Leicestershire Justices (1813), 1 M. & S. 442; R. v. Suffolk Justices 
(1835), 5 Nov. & M. (k. B.) 139; R. v. Hewes (1835), 3 Ad. & El. 725. 

(a) It. v. Middlesex Justices (1877), 2 Q. B. D. 516. 

. (b) It. v. Devon Justices (1819), 1 Chit. 34. 

(r) R, v. Middlesex Justices (1839), 9 Ad. & El. 540. 

{d) It. v. Kennedy (1902), 86 L. T. 753. 

(c) R. v. Ingham (1849), 14 Q. B. 396, per Coleridge, J., at p. 401 : “ The 
refusal of this rule does not provent a trial if the prosecutor chooses to go bofore 
a grand jury.” See also It. V. Russell (1812), 1 Dowl. (n. 8.) 644. 

(/) R. v. Kesteven Justices (1844), 3 Q. B. 810; 21. v. Flintshire Justices 
(1847), 16 L. J. (m. 0.) 55. 
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whether or not proceedings shall be taken on the representations (g) 
is in the nature of a judicial decision (h), and if he exercises his 
discretion in a judicial manner no mandamus will lie to question 
his decision (t). 

No mandamus will issue to the archbishop or his vicar-general 
to command them to hear and decide on objections to the confirms* 
.tion of the election of a bishop. The confirmation proceedings 
are not the proceedings of a court in which it is the duty of the 
archbishop or his vicar-general to pronounce judicially upon 
objections raised by opponents to a confirmation ( k ). 

192. The rule that the court will not question by mandamus 
the honest decision of a tribunal, even though erroneous, in 
matters within its jurisdiction, and in regard to which it has boon 
intrusted with a discretion, applies to all tribunals and not only to 
those of a judicial character. 

Accordingly, the writ of mandamus will not issue to command a 
local authority, having power to approve or disapprove of building 
plans, to approve plans which thoy have in good faith rejocted (Z). 
The rule applies although the withholding of approval was Iho 
result of the misconstruction of a statute (m). Where, however; the 
local authority, having no objection to the plans submitted, yet 
usurp jurisdiction by attaching to their approval a condition which 
they have no power to enforce, a mandamus will lie commanding 
them to approve the plans (n). 

193. The court will not compel any authority to exorcise a power 
which is merely permissivo, and which does not impose an 

(#) Public Worship Regulation Act, 1874 (37 & 38 Yict. e. 83), s. 9, which 
provides that the bishop shall take steps to have the matter of the representation 
tried in the way piescubod “ unless tlvo bishop shall be of opinion, after con¬ 
sidering tho whole circumstances of tho case, that proceedings shall not ho 
taken on the lopicsontation.” Spo, further, title KccLESiAsncAL Law. 

(h) It. v. London (Bishop ) (1889), 24 Q. B. I). 213, 0. A., per Lord Esher, 
M.R., at p. 225. 

(i) AUcroft v. London ( Bishop ), [1891] A. C. 666, per Lord Halsbury, L.O., 
at p. 675 : “To justify any writ of mandamus, it must bo mado to appear that 
the bishop had not exercised the jurisdiction which tho statute vested in him. 
Your lordships have nothing to do with the question whether Ins judgmoiit is 
right or wrong”; and per Lord IIjerschell, at p. 680: “When the statute 
prescribes that the bishop's opinion is to bo formed after considering tho whole 
of the circumstances of the case, I think it must mean that the bishop is to 
consider all the circumstances which appear to him, honestly exorcising his 
judgment, to bear upon the particular case, and upon the question whether lie 
ought in that case to prevont proceedings being taken. I dissent eutn ely from 
the view that it is for the courts or your lordships to determine what are tho 
considerations which ought to govern the bishop’s opinion." 

( k) R. r. Canterbury (Archbishop ), [1902] 2 K. B. 503. See, further, title 
Ecclesiastical Law. 

(i) fimith v. Chorley Rural Council, [1897] 1 Q. B. 678, 0. A.; 11 v. Eastbourne 
Corporation (1900), 83 L. T. 338, 0. A. J R. V. Chiswick Urban District Council, 
Ex parte Brtekdl (1908), 72 J. P. 165. 

(m) R. v. Eastbourne Corporation, supra, where the local authority had 
deoKned to approve plans because they thought, in good faith, that the proposed 
building would contravene the Public llealth (Buildings in Streets) Act, 1888 
(51 & 52 Yict. c. 62), s. 3. 

(n) R. ▼. Tynemouth Rural District Council, [1896] 2 Q. B. 219. 
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obligation (6). Where, however, a statute has been interpreted and 
action taken in the light of matters which ought not to have been 
taken into account, that is to say, which the court consider not to 
be proper for the guidance of the discretion intrusted to the persons 
concerned, the latter will be considered not to have exercised their 
discretion according to law, and a mandamus will issue com¬ 
manding them to exercise the powers given them under the statute, 
in question ( p ). 

The court will not grant a mandamus commanding the attorney- 
general to issue his fiat which he has in the exercise of his dis¬ 
cretion refused (q). Nor will the writ go to a visitor of a 
cathedral (r) or of a college (s). But a mandamus was allowed to 
go to a visitor to hear and determine an appeal when he had heard 
evidence but had declined to act thereon (t). Nor does it lie to a 
bishop, who has by law the power of approval or disapproval in the 
matter, to admit a certain person to the office of deputy registrar of 
tho diocese (a); nor to toe General Medical Council to restore to the 
medical register a name which has been removed for reasons in 
regard to which the Council are by statute sole judges (6). 

194. No mandamus will go to the officers of voluntary associations 
or societies. So the writ will not lie to the provost and fellows of a 
college to restore an individual to a fellowship (c), nor to the benchers 
of any of the inns of court to compel them to admit a certain 
person as a student of the society ( d ), or to call a student to the 
Bar (<?). Such societies have absolute discretion as to the manage¬ 
ment of their own affairs, and there is accordingly no legal right 
that can be enforced against them by mandamus (/). 

Sub-Sect. 4. —Conditions precedent to issue of Mandamus. 

195. The applicant for a writ of mandamus must show that 
there residos in him a legal right to the performance of a legal duty 
by the party against whom the mandamus is sought (g). In 6rder, 


(o) lie ITam Local Board of Health (1857), 26 L. J. (if. 0.) 64; Julius v. 
Oxford, ( Bishop ) (1880), 5 App. Cob. 214; R. v. Lunacy Commissioners, [1897J 
1 Q. B. 630. 

(p) R. v. St. Pancras Vestry (1890), 24 Q. B. D. 371, C. A. 

(?) R. V. Newton (1855), 24 L. J. (Q. B.) 216. 

(r) R. v. Chester ( Bishop ) (17471, 1 Wm. Bl. 22 ; R. v. Rochester ( Dean and 
Chapter ) (1851), 17 Q. B. 1; R. v. Chester ( Dean and Chapter) (1850), 15 Q. B. 513. 

(#) Ex parte Duller (1855), 3 W. B. 447; R. v. Ely ( Bishop ) (1788), 2 Term 
Bep. 290, per Buller, J., at p. 337. As to visitors generally, see title Charities, 
Tot. IV.,, pp. 287 et sea. 

(<) R. v. Worcester (Bishop) (1815), 4 M. & S. 415. 

(a) R. v. Gloucester (Bishop) (1831), 2 B. & Ad. 158. 

(b) Ex parte La Merrt (1863), 33 L. J. (o. b.)69. See the Medical Act (21 & 22 
Viet. c. 90), s. 29 ; and title Medicine and Pharmacy. 

(c) Ex parte Buller, supra; see also R. v. Hertford College (1878), 3 Q. B. D. 
.693, 0. A. 

(d) R. v. Lincoln's Inn (Benchers) (1825), 4 B. & 0. 855, per Bailey, J., at 

p. 860. 

(e) R. v. Grafs Inn (Benchers) (1780), 1 Doug. (k. b.) 353, per Lord Mansfield, 
at p. 355. As to the admission of students to inns of court and call to the Bar, 
see title Barristers, VoL IL, pp. 362 et seq. 

(f) As to this point, see, further, infra. 

(?) Ex parte Napier (1852), 18 Q. B. 692, per Lord Campbell, 0. J., at p. 695. 
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therefore, that a mandamus may issue to compel something to be *• , 

done under a statute, it must be shown that the statute imposes a Mandamus, 
legal duty (ft). It is only in respect of a legal right that mandamus 
will lie. The court will not, therefore, enforce an equitable right by 
this remedy (i). 

196. The writ is only granted to compel the performance of Duties mast 
'duties of a public nature (j). It will not, accordingly, issue for a ** P ublic< 
private purpose, that is to say, for the enforcement of a merely 

private right (ft). The court will not, therefore, interfere in cases 
of dispute between members of private corporations, even though 
carrying on business under a royal charter (0. 

197. The legal right to enforce the performance of a duty must Bight 
be in the applicant himself (w). The court will, therefore, only 

“ The applicant must make out that there is a legal obligation on the East 
India Company to pay him the sum he demands, and that he has no remedy to 
recover it by action. Tho latter point becomes material only when the forinor 
has been established; for the existence of a legal right or obligation is the 
foundation of every writ of mandamus” ; II. v. London Corporation (1786), 1 
Term Hep. 423, per AsnnimsT, J., at p. 426: “ We would grant the mandamus 
in order that the right might be tried if there were any ground for it. • But 
here is nothing to be tried. The mandamus is applied for merely to see whether 
there is anything to be tried or not ”; see also IZ. v. Lincoln's Inn ( Benchers) 

(1826), 4 B. & C. 856. 

(A) Fork and North Midland Rail. Co. v. Milner (Sir IT.) (1846), 15 L. J. (q. b.) 

379,380, Ex. Ch. “ The writ, therefore, commands something to bo done which is 
not shown to be required by the statute, and is therefore not valid in law; and 
the judgment of the court below awarding a peremptory mandamus must bo 
reversed” ; Re Smyth, R. v. Treasury {Lords) (1836), 4 Ad. & El. 976, per Lord 
Denman, C.J., at p. 981; Ex parte Ricketts (1836), 4 Ad. & El. 999,1001, whore 
there was “no pretence for saying that tho half-pay was so vested as to entitle 
an administrator to call upon a public board to pay it over,” and, accordingly, 
a mandamus calling upon the Lords of the Admiralty to make such payment 
was refused; R. v. Southampton Port Commissioners (1870), L. B. 4 H. L. 449, 
per Clbasby, B., at p. 465; Dartford Rural Council v. Bexley Heath Rail. 

Co., [1898] A. C. 210; R. v. Glamorgan County Council, [1899] 2 Q. B. 

536, 0, A.; Er, parte Edmunds (1872), 25 L. T. 705; R. v. Postmaster-General 
(1873), 28 L. T. 337. 

(i) 11. v. Stafford ( Marquis) (1790), 3 Term Hep. 616, per Bullek, J., at 
p. 651 : “ For it appears to me on these affidavits that this is a trust, and 
therefore that the remedy is in a court of equity. A party applying for a 
mandamus must make out a legal right.” 

lj) See p. 77, ante. 

(A) Com. Dig. tit. Mandamus, A; R. v. Bank of England (1819), 2 B. & Aid. 

620, per BaylBY, J., at p. 622 : “ The court never grant this writ except for 
publio purposes, and to compel the performance of public duties. This is an 
application, at the instanoe of one of several partners in a trading company, to 
compel his co- partners to divide their profits: but that is a mere private pur¬ 
pose, and presents a fit subjeot for inquiry on the other side of the hall. 

There is no instance in which the court have granted a mandamus to a trading 
corporation ” ; R. v. London Assurance Co. (1822), 5 B. & Aid. 899, 901 : “This 
company, although carried on under a royal oharter, is a mere private partner¬ 
ship ” ; R. v. Clear (1825), 4 B. & Q. 899, per Holboyd, J., at p. 901,-followed 
in Ex parte Briggs (1859), 28 L. J. (q. B.) 272, a mandamus to inspect church* 
wardens’ accounts being refused iu each case because the applicants had shown 
no special or publio ground for such inspeotion. “ His right as a parishioner 
is a mere private right, for which the oourt will not grant it {R. v. Clear, supra, 
per Holboyd, J., at p. 901). 

S R. v. Bank of England, supra ; R. v. London Assurance Co., supra. 
i) “ The prosecutor must be clothed with a clear legal and equitable right 
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enlorcc the performance of statutory duties by public bodies on the 
application of a person who can show that he has himself a legal 
right to insist on such performance (n). The mere fact that a 
porson is interested in the performance of a duty as a member of a 
class of persons, all of whom may be regarded as equally interested, 
but himself having no particular ground for claiming such perform¬ 
ance (o), or that he has somo ulterior purpose to serve, but no 
immediate interest on his own or any other person’s behalf (p)/ 
will not be sufficient grounds for granting a mandamus. 

A clergyman has no such legal right as will enable him to claim 
a mandamus to compel his institution to a presentation benefice ; 
tlio legal right that can be so enforced is in his patrons (</). 

198. Not only must it appear that the applicant is himself a 
person having a real interest in the performance of the duty sought 
to be onfoiccd, but also that ho makes the application in good 
faith and not for an indirect purpose (r). If it appears that the 


to somethin" which is properly the subject of tho writ, as a legal right by virtue 
of au Act of Parliament" (Tapping on Mandamus, at pp. 27, 28, approved in 
It. v. Lewisham Union, [189 7J 1 Q. 13. 498, per Wright, J., at p. 500). 

(a) “ This court has never exem&ed u general power to enforce tho perforin- 
unco of their statutoiy duties by public bodies on the application of anybody 
who chooses to apply for a mandamus. It has always required that the appli¬ 
cant for a mandamus should have a legal and spoci&o right to enforce the 
perfonnance of ‘hoso dutios ” (R. v. Lewisham Union, supra, per Bruce, J., at 
p. 501). 

(o) It. v. London {City) Assessment Committee, [1907] 2 K. 13. 704, O. A., whore 
a mandamus was sought at the instanco oE the corporation of tho city of 
London to direct tho assessment committee of tho City of London Union to 
make certain entries in the valuation lists. “ The solo ground for the applica¬ 
tion is that the rating authority is interested m tho proper performance of its 
statutory duty by tho assessment committee. That, in itself, is an inadequate 
reason. It is altogether too broad a proposition to say that the mere fact of 
its being interested in the proper performance by the assessment committee of 
its duty, justilies the granting of such a mandamus to the rating authority. 
Every ratepayer of every other parish is interested in the insertion of every 
hereditament in a parish and in the proper valuation by the assessment com¬ 
mittee of the hereditaments which are inserted in tho valuation list, but, ns I 
road tho Act, ratepayers of other parishes cannot individually complain of soch 
matters, and certainly cannot obtain a mandamus such as hero applied lor ” 
[ibid., per El, ETCHER Moui.TON, L.J., at p. 793) ; It. V. Chichester ( Bishop) 
(1859), 29 L. J. (q. b.) 23, whore a "ulo was discharged calling upon the bishop 
to show cause why a mandamus should not issue commanding him to issue u 
commission under the Church Discipline Act, 1840 (3 & 4 vict. c. 86). “ In 
the caso boforo tho court the party applying for tho writ of mandamus is a total 
stranger to the diocese of Chichester, and in no way interested in the matter 
charged . . . more than any other clerk in holy orders in the most remote 
pai t of tho kingdom . . . this court ought not to interfere upon the applica¬ 
tion of a party who is not shown to be a party aggrieved or to nave somo con¬ 
nexion with the parish or diocese ’’ (ibid ., per lIir.L, J., at p. 29); It. v. Clear 
(1825), 4 13. & O. 899, 901, where an application for a mandamus for the 
inspection of churchwardens’ accounts was refused, because tho applicant's 
“ nght as a parishioner is a mere private right.” 

(p) R. v. Bank of England (Governor etc.), [1891] 1 Q. B. 785, where a next 
of kin and unclaimed money agent was refused a mandamus to inspect a list of 
unclaimed dividends for the general purpose of his business. 

to) It. v. (hton Vicarage Trustees (1849), 14 Q. B. 139. 

(«■) It. v. Peterborough Corporation (1875), 44 L. J. (q. b.) 85. 
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application for the mandamus is really on behalf of some third 
party the writ will be refused (s). 

199. The writ will not be granted unless the party complained 
of has known what it was he was required to do, so that he had 
the means of considering whether or not he should comply (t). 
This must be shown by evidence that there was a distinct demand of 
that which the party seeking the mandamus desires to enforce, and 
that such demand was met by a refusal (a). 

Although a mere withholding of compliance with the demand is 
not sufficient ground for a mandamus ( b ), yet it is not nocossary 
that thore should have been a refusal in as many words. All that 
is necessary in order that a mandamus may issue is to satisfy the 
court that the party complained of has distinctly determined not to 
do what is demanded (c). 

200. A mandamus will not go when it appears that it would be 
futile in its result. Accordingly, the court will not, by mandamus, 
order something which is impossible of performance by reason of 
the circumstance that the doing of the act would involve a contra¬ 
vention of law ( d ), or because the party against whom the mandaipus 
is prayed does not, for some other reason, possess the powor 
to obey (< J ); nor will a mandamus he granted if tho party 


(«) R. v. Liverpool, Manchester and Newcastle-upon-Tyne Rail.. Co. (1852), 21 
li. J. (Q. B.) 284; R. v. Wimbledon Urban District Council, Ex parte Hatton (1897), 
77 L. T. 599. 

(<) R. v. Brecknock and Abergavenny Canal Co. (1885), 3 Ad. & El. 217, per 
Coleridge, J., at p. 224. 

(«) Ibid.; 11. v. Bristol and Exeter Rail. Co. (1843), 4 Q,. B. 162; R. v. Wilts 
and Berks Canal Co. (1835), 3 Ad. & El. 477; R. v. Healey (1844), 8 Jur. 496; 
Bee also R. v. Bodmin Corporation, [1892] 2 Q. B. 21. It is not necessary to 
request an inferior court to make any specific order, provided it is requested to 
exeroiso its juiiadiction generally in the matter {R. v. Cornwall Justices, [1903] 
2 Iv. B. 178). 

(J) R. v. Bristol and Exeter Rail. Co., supra, per Lord Denman, C.J., at 
p. 170. 

(c) R. v. Brecknock and Abergavenny Canal Co., supra, per Lord Denman, C.J., 
atp. 222, and per Littledai.e, J., atp. 223: “It is not necessary that thore 
should havo been a refusal in so many words; but here the company only 
answered the application by requiring an indemnity. There should, after that, 
have been a formal and distinct demand, to warrant this motion ” ; R. v. Bristol 
and Exeter Rail. Co., supra; R v. Wilts and Berks Canal Co., supra,per Little- 
DALE, J., at p. 483: “ There is no question os to the right which every proprietor 
has under the Act to inspect the books and papers at reasonable times . . . 
when the committee had said that they would take timo, the first application 
should have been followed up by a further demand upon them.'’ As it was 
there had been no refusal. 

(d) R. v. Eastbourne Corporation (1900), 83 L. T. 338, C. A., where a mandamus 
was refused because it was sought thereby to compel the approval of plans 
authorising buildings which were not in accordance with statutory requirements. 

(«) R. v. Ely {Bishop) (1750), 1 Wm. Bl. 52, per Lee, C.J., at p. 581, “ The 
court never grants a mandamus, except it indisputably sees that there is a 
power lodged in the person to whom the mandamus is prayed” ; Be Bristol 
and North Somerset Rail. Co. (1877), 3 Q. B. D. 10, 13, where the court refused 
to enforco by mandamus an order which “ imposes on a virtually defunct company 
a duty which it is impossible for them to discharge.” The duty it was sought 
to compel was to replace a level crossing by a bridge, the company having no 
funds, and no power of raising any. R. v. London and North Western Rail. Co. 
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complained of has powers which would enable him to make the writ 
inoperative (/); or when it seems that obedience to the command 
would not be followed by any result different from that in respect 
of which complaint is made (g). 

No mandamus will issue in order to effect what amounts to an 
evasion of a statute (h) t or a breach of trust (i). 

201. The court will, as a general rule, and in the exercise eff 
its discretion, refuse a writ of mandamus, when there is an 
alternative specific remedy at law which is not less convenient, 
beneficial and effective ( k ). 

Alternative remedies which thus exclude the remedy by writ of 
mandamus are petition of right ( l ), quo warranto (m), quart 
impedit (n), certiorari (o), appeal to quarter sessions (p), and 
execution, even though it may be fruitless in its results (q). Nor 


(1851), 6 By. & Can. Cas. 634, where it was held that tho fact that oompulsory 
powers to acquiie land had expired was an answer to a mandamus to command 
the purchase of the lands necessary for constructing a branch line; see also H. 
v. Hall and Dyer (1835), 1 Har. & W. 83, n. 

(/) R. v. A abridge Corporation (1777), 2 Cowp. 523, where one reason for 
refusing a mandamus to restore a town clerk to his office was that the copora- 
tion “ would undoubtedly remove him again the very instant he should be 
restored”; R. v. Wt'lton (1880), 43 L. T. 560, C. A., where a mandamus to 
command the vicar to fix a certain hour for vestry meetings was refused 
because it would not prevent the vicar calling a meeting at any time he chose. 

{g) Ex parte Joyce (1854), 23 L. J. (if. 0.) 153, whore a mandamus to hold an 
election, applied for on the ground that certain votes had been improperly 
rejected, was refused, because it did not appear that the result of the eloction 
would have boon different if the rejected votes had been allowed; compare R. v. 
Birmingham (Rector ) (1837), 7 Ad. & El, 254. 

(A) R. v. Eastern Counties Rail. (1843), 12 L. J. (q. b.) 271 ; R. v. West 
Riding of Yorkshire Justices (1834), 1 Ad. & El. 563. 

(i) R. v. St. Saviour’s, Southwark (Churchwardens ) (1834), 1 Ad. & El. 380. 

( k) Re Barlow, Hector of Ewhukst (1861), 30 L. J. (q. b.) 271 , per Hill, J.: 
“ This is not a rule of law, but a rule regulating the discretion of the court 
in granting writs of mandamus ; and unless the court can see clearly that there 
is another remedy equally convenient, beneficial, and effectual, the writ of 
mandamus will be granted, provided the circumstances are such in other 
respects ssto warrant the granting of the writ ” ; R. v. Registrar of Joint Stock 
Companies (1888), 21 Q. B. D. 131; R. v. Stepney Corporation (1902), 1 K. B. 317, 
per Lord Alvebstone, O.J., at p. 321. See also R. v. Leicester Union, [*899] 
2 Q. B. 632; R. v. Bermondsey Borough Council, Ex parte Bermondsey Guardians 
(1908), 99 L. T. 14 ; and pp. 103, 105, post. 

(l) Re Nathan (1884), 12 Q. B. D. 461, C. A., and p. 26, ante. 

(m) R. v. Colchester {Mayor) (1788), 2 Term Bep. 259; R. v. St. Martin’s in the 
Fields Guardians (1851), 17 Q. B. 149; and see p. 128, post. 

(n) R.,r. Chester {Bishop) (1780), 1 Term Bep. 396; R. v. Orton Vicarage 
Trustees (1849), 14 .a B. 139.’ 

(o) R. v. Owen, Ex parte Scovell (1907), 72 J. P. 60; and see p. 15fi, post. 

(p) R. v. Smith (1873), L. B. 8 Q. B. 146 ; R. v. Bristol Justices (1893), 
68 L. T. 225; and compare R. v. Thomas, [1892] 1 Q. B. 426, per Hawkins, J., 
at p. 429: “ It has been argued that this matter is only the subject of an 
appeal to quarter sessions. It is quite possible that there might have been 
good grounds for an appeal if the grounds of the decision had been announced 
t6 the applicant, and m that case a mandamus would not be granted, for there 
would be an adequate remedy by appeal. That rule, however, as to the grant 
oi a mandamus is not inflexible, or applicable in cases of this kind, where a 

S rson does not know the grounds of tne decision against him and how to shape 
i appeal.” 

(;) R. ▼. Victoria Park Co. (1841), 1 Q. B. 288 ; and compare R. v. St. Katharine 
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will the court interfere to enforce the law of the land by the Poor. 4. 
extraordinary remedy of a writ of mandamus in cases where an VandMQUS 
action at law will lie for complete satisfaction (r). ~** 

In accordance with the general rule that where a statute 
creates an obligation and enforces its performance in a specified 
manner, such performance cannot be enforced in any other 
manner (a), the remedy by mandamus will not be available when 
a specific remedy is given by the Act imposing the duty it is 
sought to enforce (t). When a mandamus is refused on the ground 
that there is another specific remedy, it is a remedy at law that is 
referred to. The existence of a remedy in equity is no answer to 
an application for a mandamus ( a ) 

202. Where the remedy by indictment is ineffective, inasmuch indictment*, 
as it only results in punishment and not in procuring for the 
prosecutor the enforcement of the right to which he is entitled, 
the existence of such remedy is no answer to an application for 
a mandamus (b). In other cases the general rule will apply, and 
a mandamus will not go where indictment is the usual procedure (c). 

Apparently, the fact that an action for a mandamus ( d ) will lie 

Dock Co. (1832), 4 B. & Ad. 360, where a mandamus was allowed to go ordering 
a sum to be paid by the compauy under an award, there boing no other legal 
remedy, for there was no power to toko in execution the goods of the company, 
and its statuto forbade taking in execution the goods of its treasurer. 

’r) R. v. Bank of England (1780), 2 Doug. (K. n,) 524; Ex parte Bolins (1839), 

7 Dowl. 566, 569; B. v. Ponsford (1843), 12 L. J. (Q. B.) 313; B. y. Hull and 
Selin Bail. Co. (1844), 13 L. J. (<J. B.) 257. 

(») See Doe a. Rochester (Bishop ) v. Bridge,s (1831), 1 B. & Ad. 847, 859, and 
title Statutes. 

(<) Pasmore v. Oswaldtwisth Urban Council, [1898] A. 0. 387, whore a manda¬ 
mus to a local authority to make necessary sewers under s. 15 of the Public 
Health Act, 1875 (38 & 39 Viet. o. 55), was refused, because a remedy by 
complaint to tbe Local Government Board was provided by s. 299 of the same 
Act; R. v. Registrar of Joint Stock Companies (1888), 21 Q. B. D. 131, where a 
mandamus to oompel the Registrar of Joint Stook Companies to file a contract 
was refused, os another efficient remedy was provided under the Stamp Act, 

1870 (33 & 34 Viot. o. 97); B. v. Incorporated Law Society, [1895] 2 Q. B. 450, 
where a mandamus to compel tho committee of the Incorporated Law Society 
to hear and report upon an application under s. 13 of the Solicitors Act, 1888 
(51 A 52 Viet. c. 65), was refused, because that section enabled an aggrieved 
party to apply to the oourt itself; see also B. v. Charity Commissioners for 
England and Wales, [1897] 1 Q. B. 407; B. v. London (City) Assessment Com¬ 
mittee, [1907] 2 KB. 764, 0. A.; B. v. Bermondsey Borough Council, Ex pa/rte 
Bermondsey Guardians (1908), 99 L. T. 14. 

(a) B. v. Stafford (Marquis) (1790), 3 Term Rep. 646, per Bobbbb, J., at p. 

651; B. v. Southampton Port Commissioners (1870), L. R. 4 H. L. 449, per 
BLAOKBtrair, J., atp. 471. 

(5) B. v. Severn and Wye Bail. Co. (1819), 2 B. jSc Aid. 646, " where a 
mandamus was granted to oompel a corporation to reinstate and lay down a 
railway although an indiotment would have loin for the non-repair; for the 
only direot effect of the indictment would have been the punishment of the 
defendants by fine, and not procuring for the prosecutors the benefit which they 
sought " (B. v. Victoria Park Co. (1841), 1 Q. B. 288, per Lord Dbnmaw, O.J., 
atp. 291); Ex parte Bolins (1839), 7 Dowl. 566, 569; R. v. Bristol Dock C%, 

(1841), 2 a B. 64. 

(c) R. v. St. Mary, Norwich, Overseers (1791), Nolan, 28; R. v. Surrey County 
Treasurer (1819), 1 Chit. 660; B. v. Oxford and Witney Roads Trustees (1840), 

12 Ad. & El. 427; Ex parte Downton Overseers (1858), 27 L. J. (M. O.) 281. 

(d) The action for mandamus was instituted by the Common Law Procedure 
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does not necessarily exclude the remedy by prerogative writ of 
mandamus («). 

Sub-Sect. 6.— Statutory Forma of Mandamua. 

(i.) In General. 

203- There must be distinguished from the prerogative writ of 
mandamus certain forms of mandamus, or orders in the nature df 
mandamus, which have come into existence under statutory 
authority, either for the purpose of providing a method of pro¬ 
cedure more convenient than that by way of the prerogative writ, 
or in order to provide a particular method of enforcing particular 
statutory obligations. 

(ii.) Action of Mandamua and Interlocutory Mandamua. 

204. A plaintiff may, in any action, claim a mandamus to 
command the defendant to discharge any duty in the fulfilment of 
which the plaintiff is personally interested (/), such claim being 
indorsed upon the writ of summons (g). 

A mandamus may also be granted by an interlocutory order 
of the court in all cases in which it appears to the court to 
be just and convenient that such order should be made (h). In 
the exercise of its discretion the court will refuse an inter¬ 
locutory mandamus w’hen an action of mandamus is pending, 

Act, 1854(17 & 18 Viet. c. 12f>), b. 68, now repealed. Sec, now, It. S. <J., Old. 
03 ; Judicature Act, 1873 (30 & 37 Viet. c. 66), e. 25 (8). 

(e) In R. v. Lambourn Valley Rail. Co. (1888), 22 Q. B. I). 463, it was held 
that as there was a remedy by action of mandamus a writ of mandamus ought 
not to issue. In Jl. v. St George the Martyr, Southwark, Vestry (1802), 61 L. J. 
(q. u.) 398, however, Wright, J., said: “The decision in the Lambourn Valley 
llailway case is intended to apply, and must be understood ns applying, only to 
a case whore the duty sought to be enforced, as well as the right to claim, are, 
in substance, of a private nature, and that it does not extend to any case where 
the duties sought to be enforced are merely of a publio nature ” ; and in It. v. 
London and North Western Rail. Co., [1894] 2 Q. B. 512, he said of the same 
case, “ Pollock, B., in the course of his judgment, appeals to say that it is an 
answer to an application for a prerogative writ of mandamus if it is shown 
that a mandamus could have been granted for the same purpose in an actio.. I 
say, and I have said, with the assent of other judges at various times, that that 
would be unduly to narrow the powers of this court to grant a prerogative writ 
of mandamus”; compare R. v. London and North Western Rail, and Great 
Western Rail. (1896), 65 L. J. (Q. B.) 516; R. v. St. Giles, Camberwell, Vestry 
(1897), 66 L. J. (Q. B.) 337. _ _ 

(/) R. S. 0., Ord. 63j r. 1, which is founded on the Common Law Procedure 
Act, 1854’ (17 & 18 Viet. o. 125), s. 68, repealed by the Statute Law Revision 
and Civil Procedure Act, 1883 (46 & 47 Viet. c. 49). 

“ In 1854, a remedy which did not exist before was given by the legislature, 
viz., an action of mandamus, which is in fact for a decree oidering the perform, 
ance of the duty which the court thinks ought to be done ’’ (R. v. Lambourn 
Valley Rail. Co., supra, per Manisty, J., at p. 469). 

' “The action for a mandamus is simply an attempt to engraft upon the old 
common law remedy a right in the nature of specific performance " ( Baxter v. 
London County Council (1890), 63 L. T. 767, per Day, J., at p. 771). 

(g) R> S. 0., Ord. 53, r. 1. Por the form of indorsement, see ibid.. Appendix A, 
Part in., iv., and Old. 53, r. 2. The rules as to pleadings applicable to other 
actions apply to actions of mandamus. 

(A) Judicature Act, 1878 (36 & 37 Viet. o. 66), s. 25 (8). 
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unless it is shown that some evil will result from such refusal (t). 
It may, however, be granted oven though the application is made 
after judgment (/c), an interlocutory order here meaning any order 
other than final judgment in an action (/)• 

205 - The cases in which a mandamus will be granted in an 
action are not confined to those in which, before the creation of 
the action of mandamus, the prerogative writ of mandamus would 
lie(w). The action of mandamus will lie where the party claiming 
the mandamus has a right of action (»), whether or not there is a 
right to claim damages (o), and has no other equally convenient 
and effective remedy (p). It is, in effect, a remedy ancillary to 
such a right of action ( q ). It will not lie for the purpose of 
enforcing a duty arising meroly from a personal contract (r), nor 
will it be allowed to supersede the prerogative writ of mandamus 
in cases where the latter has always been the appropriate and 
effective remedy (s), as where there is a right, but a right in 
respect of which no action will lie(0- It is doubtful, however, 
where it is clearly more speedy, cheap, and convenient to claim a 
mandamus in an action than the prerogative writ, whether the 
latter will be refused («)• 

(i) Widnes Alkali Co. y. Sheffield and Midland Rail. Co.'s Committee (_ IS 77 ), 
37 L. T. 131. 

(k) Easton <£ Co. v. Nor Valley Drainage Commissioners (1802), 8 T. L. It, 619, 
where an interlocutory mandamus was grantod to compel the levy of a rale to 
discharge a debt duo under a judgment. 

(/) Smith y. Cowell (1880), (I (1. B. J). To, C. A. 

(m) Tn Denson v. Paul (1.856), ‘25 L. J. (u. n.) 274, Lord CAwrnEU,, C,T, 
expressed the opinion that the action of mandamus was confined to such duties 
as hud been enforceable by the prerogative writ; in Non it v. Irish Land Co. 
(1857), 27 L. J, (q it.) 115, at p. 110, however, ho was, on consideration “ not 
prepared to say that that is the exact limit.” 

(«) In Hugh v. Ileavan (1862), 32 L. J. (isX.) 51, the court took tho view that 
“ the distinction between tho pierogativo wilt of mandamus and tho statutory 
mandamus is, that tho former is granted whenever thoro is a legal light, ami 
no other speiafio remody; and the latter can only bo granted where tlie paity 
claiming it has a light of action—tho object of s. 68 of tho Common Law 
Procedure Act, 1854, boing that tho court which tries tho right may give tho 
remedy” (Morgan v. Metropolitan Rail. Co. (1868), L. It. 4 C. V. 97, Ev. Oh., p<r 
Ciiannell, B., at p. 101); see also Olossop v. Heston and Isleuorth Local hoard 
(1879), 12 Ch. I). 102, O. A., per Biueit, L.J., at p. 122. 

(o) Fotherby v. Metropolitan Rail. Co. (1866), L. It. 2 C. P. 188. 

(p) hush y. Beavan, supra, per Channel!,, IS., at p. 59; seo also Ex parte. 
Page (1897), 14 T. L. E. 34. 

(./) Smith v. Chorley District Council, [1897] 1 Q,. B. 532, per Kennedy, J., at 
p. 540. 

(r) Benson y. Paul, supra; Norris v. Irish Land Co., supra; Fatherly y. 
Metropolitan Rail. Co., supra, per Byt.es, B., at p. 195. 

(s) Baxter v. London County Council (1890), 63 L. T. 767. 

\t) Ibid., per Day, J., at p. 771: “In my opinion the action is improperly 
brought; I have never yet lieaid of an action brought against justices god 
justices . . . they are administering as justices the county rate, in which the 
whole county is interested; and they can only bo made responsible by means 
of the well-known process of law, and that is, an application for a prerogative 
writ of mandanjus.” 

(a) R. v. St. Giles, Camberwell, Vestry (1897), 66 L. J. (Q. B.) 337 ; and 
compare Smith v. Chorley District Council, supra, per Kennedy, J., at pp. 637, 
638. 
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skct. 4. 206. No writ of mandamus can now be issued in an action, but 

Mandamus, the judgment or order in an action of mandamus baa the same effect 
Effect of aB a wr ! t 9* mandamus formerly had (6). If judgment is given for 
judgment the plaintiff, the court or judge may order the defendant to perform 
the duty in question, either forthwith or on the expiration of a 
certain time (c). 

Time. 207. The time within which a party is able to seek a remedy by 

mandamus is not limited by the Statute of Limitations ((f). 

(iii.) Statutory Provisions for Issue of Mandamus. 

Under Public 208. It is provided that, where complaint is made to the Local 
Health Act, Government Board that a local authority has made default in the 

1875, provision or maintenance of sewers, or in regard to water supply, or 
in the enforcement of the provisions of the Public Health Act, 1876, 
the Local Government Board shall, if satisfied after inquiry that 
there has been such default, order the authority in default to per¬ 
form the duty the neglect of which has caused complaint to be 
made. If such duty is not performed within the time laid down in 
such order it may be enforced by writ of mandamus (e). 

Under Educa- The Board of Education is empowered after public inquiry to 
tion Acts. order any local education authority to perform any duty under the 
Education Acts in respect of which such authority is in default. It 
is provided that such order may be enforced by mandamus (J). 

Under Local A mandamus may he claimed in an action to enforce payment by a 
Loans Act,, local authority of a sum due in respect of a security issued by them 

1876, under the Local Loans Act, 1876 (p). 

(iv.) Order in the nature of a Mandamus to Justices. 

Against 209. In all cases where justices of the peace refuse to do any act 

justices. relating to the duties of their office, the party requiring such act to 
be done may apply to the High Court, upon an affidavit of the facts, 
for a rule calling upon such justices, and also the party to be affected 
by such act, to show cause why such act should not be done. If, 
after due service of such rule, good cause is not shown against it, 
the court may make the same absolute, and the justices are then 
required to perform the act in question (h). 

(b) R S. 0., Ord. 63, r. 4, 

(c) Ibid,, r. 3. 

(d) Ward y. Lowndes (1859), 29 L. J. (q. b.) 40, Ex. Gh. As to the time within 
which an application should be made, see p. Ill, post. 

(e) Pdblic Health Act, 187G (38 & 39 Viet. c. 65), s. 299; and see title Public 
Health etc. For an instance of the issue of a mandamus under tbiw section, 
see R. v. Staines Union (1893), 62 L. J. (q. B.) 540. 

(/) Education Act, 1902 (2 Edw. 7, a 42), s. 16; and see title Education. 
:Eor an instance of the issue of the writ of mandamus thereunder, see A.~Q. y. 
West Riding of Yorkshire County Council, T1807J A. 0. 29. 

(g) Local Loans Act, 1875 (38 & 39 Viot o. 83), s. 11; and Bee title Local 
G o vehement. As to municipal elections, see p. 80, ante. 

(h) Justices Protection Act, 1848 (11 $ 12 Viet. c. 44), s. 5 ; R. ▼. Dayman 
(1857), 26 L. J. (m. o.) 128, per Lord Campbell, O.J., at p. 131, referring to 
this remedy: " The present mode of proceeding under the statute is merely a 
substitute for the old prerogative writ of mandamus, being a more speedy and 
economical remedy.” Bee also title Maoistbatss. 
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The operation of this provision is not confined to cases in which 
, justices need protection (i). In many cases the remedy by writ of 
mandamus and that by order in the nature of mandamus are co¬ 
ordinate (k). The remedy by order in the nature of a mandamus 
will, however, only be applicable in cases where, the writ would 
lie (O' No action or proceeding may be commenced or prosecuted 
against any justices for obeying a rule under the above provision or 
doing the act thereby required to be done ( m ). 

210. Where justices refuse to state a case for the opinion of the 
High Court upon a point of law arising in an information or com¬ 
plaint determinable by such justices in a summary way upon the 
application of either party to the proceeding (n), the party asking 
for such case may apply to the High Court, upon an affidavit of the 
facts, for a rule calling upon the justices and the other party to the 
proceeding in which the determination was given, to show cause 
why such case should not be stated (o). Together with this provi¬ 
sion must be read the further provision (p), that any person aggrieved 
who desires to question a conviction, order, determination, or other 
proceeding of a court of summary jurisdiction on the ground that it 
is erroneous in point of law, or is in excess of jurisdiction, may, oh 
such court of summary jurisdiction declining to Btate a case, apply 
to the High Court for an order requiring the case to be stated ( q ). 

A magistrate will not be ordered to state a case on a point of law 
which he has decided in accordance with a previous decision of the 
High Court (r). 

(v.) Order in the nature of a Mandamus to County Court Judge. 

211. No writ of mandamus will now issue to a judge or officer of 
a county court for refusing to do any act relating to the duties of 
his office; but any party requiring such act to be done may apply to 


(i) B. v. Phillimore and Pilling (1884), 51 L. T. 205 (followed in R. v. Biron 
(18S4), 14 Q. B. D, 474), overruling R. v. Percy (1873), L. It. 9 Q. B. 64. 

I k) B. v. Phtltimore and Pilling, supra, per Lord Coleridge, C. J., at p. 206. 

I ) B, v. Dayman (1857), 26L. J. (m. c.) 128,per Lord Campbell, C.J., at p. 131. 
wi) Justices Protection Act, 1848 (11 & 12 Viet. o. 44), s. 5. Before this 
statute “ if justices were compelled by mandamus to do an act, and it turned 
out that the act, after all, could not be done legally, they were liable to an 
action. This court, therefore, refused to issue a mandamus to them in doubtful 
cases, unless they were properly indemnified. But now, in consequence of 
statute 11 & 12 Viet. o. 44, by whioh (s. 5) justices are protected when they act 
in obedience to the process of this court, the burden iB shifted; we may issue 
ouz process to the justices, even where the law is not quite clear; and the 
person to be affected by the act commanded may try the question by resisting 
the order of justices” [B. v. Cotton (1850), 15 Q. B. 569, per Coleridge, J., at 


p. 574). 

(n) See Summary Jurisdiction Act, 1857 (20 ft 21 Viet. o. 43), s. 2. 

(o) Ibid,, a. 5. 

ip) Stokes v. Mitcheson, [1602] 1 K B. 857, per Chaenell, J., at p. 865: 
" My opinion is that the powers as to stating a case, contained in the Acts of 
1857 and 1879, are not separate powers, although there is a slightly different 
machinery, but that, in substance, the two Acts are to be read together.” 

(q) Summary Jurisdiction Act, 1879 (42 ft 43 Viet. c. 49), s. 33 (1). And see 
title Magistrates. 


(r) B. v. Shiel (1900), 82 L. T. 587, 0. A. 
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the High Court, upon an affidavit of tlio facts, for an order or 
summons calling upon such judge or officer, and also the party to be 
affected by such act, to show cause why such act should not be done. 
If after the service of such order or summons good cause shall not 
be shown, the High Court may, by order, direct the act to be done, 
and the judge or officer in question, upon being served with such 
order, shall oboy the same on pain of attachment (a). The City pf 
London Court is within this provision ( b). 

212. A nonsuit compels a party to begin de noio should he wish 
to proceed further (c). No order in tlio natuio of a mandamus will 
accordingly issue to a county court judge to rehear a caso in which 
he has directed a nonsuit (d). Nor will he be ordered to do an act 
when tho circumstances are such that prohibition would lie («); nor 
to issue execution when the amount of the claim is less than that in 
respect of which power is given to question the judge’s decision (/); 
nor to review taxation of costs, that being a matter within his 
discretion (g) ; nor to re-enter a causo in his list (li). 

An order will issue compelling a county court judge to sign notes 
taken by him at a trial ( i ) provided he was asked to take such notes 
in strict accordance with statutory requirements ( k ). A mere general 
request to take notes will not suffice r or the issue of an order in 
the nature of a mandamus ( l). 

There can be no second application for an order which has been 
once refused, unless grounds can be shown to exist which are 
different from those on which the first application was founded 

(vi.) Order to Coroner to hold Inquest. 

213. A judge of the High Court, upon application by or under 
the authority of the Attorney-General, may order an inquest to bo 
held touching a death in respect of which a coroner refuses or 


(a) County Courts Act, 1888 (51 & 52 Viet. o. 43), s. 131, reproducing 19 & 20 
Viet. c. 108, s. 43 ; see title County Courts, Vol. VIII., p. 014. 

(b) Ibid., s. 185 ; Blades v. Lawn nee (1874), L. B. 0 Q. 11. 374. 

(r) As to nonsuit in a county court, see title County Courts, Vol. VIII., 
p. 538. 

(d) Fortescue v. Baton (1800), 3 L. T. 208; Kershaw v. lhantler (1872), 20 
L. T. 474. 

(e) lie Brown v. London and Iforth Western Bail. Co. (1803), 32 L. J. (q. b.) 
318 ; as to prohibition, sec p. 141, post ; and title County Courts, Vol. VIII., 

p. 611, 

(/) Brown v. Taylor (1868), 18 L. T. 657. 

(y) Ctfunty Courts Act, 1888 (51 & 52 Viet. c. 43), s. 118 (lepioducing a 
similar provision of 19 & 20 Viet. c. 108, s. 35); Clifton v. Furley (1802), 
7 H. & N. 783. 

(7i) Morgan v. Bees (1881), 6 Q. B. T). 508, C. A. 

(0 See County Courts Act, 1888 (51 & 52 Viet. c. 43), s. 120. 

S I bid. As to the request to take a note, see title County Courts, Vol. 
., p.604. 

( l) Morgan v. Bees, supra , where the lule was discharged because tbe judge 
had not been asked in the proper way to take notes. It was pointed out by 
Lord Coleridge, C.J., howovor, that “ no bam will be done, for if upon the 
hearing of an appeal any injust ice is likely to be done bv the absence of a county 
court judgo's notes, the court has power to dispense with them." 

(m) County Courts Act, 1888 (51 & 52 Viet. o. 43), s. 132. 
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neglects to bold an inquest, or in respect of which it is necessary or sect. i. 
desirable, in the interests of justice, that another inquest should be Mandamus, 
held, by reaion of fraud, rejection of evidence, irregularity of — 
proceedings, insufficiency of inquiry, or otherwise («). 

(vii.) Rule to Revising Barrister to State a Case. 

214. A person desiring to appeal from the decision of a revising Revising 
barrister on a point of law (o) may, on the revising barrister’s barristers, 
neglecting or refusing to state a case for the purpose of such appeal, 

within one month after such neglect or refusal apply to the High 
Court, upon affidavit of the facts, for a rule calling upon the revising 
barrister, and on the person, if any, in whose favour the decision from 
which the applicant desires to appeal was given, to show cause why 
a rule should not be made directing the appeal to be entertained and 
the case to be stated; and thereupon the High Court, or any judge 
thereof in chambers, may make such rule to show cause and make 
the same absolute or discharge it, and the revising barrister, on being 
served with any such rule absolute, shall state the case accordingly (p). 

The case is stated and the appeal heard notwithstanding any limita¬ 
tions of time or place contained in the Parliamentary Voters^ 

Registration Act, 1843 (q). 

Tho statement submitted by a revising barrister to the court in 
answer to a rule nisi should be in the form of an affidavit (r). 

(viii.) Order to Arbitrator to State a Case. 

215. The High Court or a judge thereof may direct a referee, Arbitrator*, 
arbitrator, or umpire to state in the form of a special case, for the 
opinion of the court, any question of law arising in the course of a 
reference (a). The court will order a special case to be stated when 
satisfied that there is a real point of law and that the arbitrator is 

not specially qualified to deal with it (t). 

(ix.) Mandamus to Examine Witnesses in India and other Parts of His 

Majesty's Dominions. 

216. A writ in the nature of a mandamus or commission may Examination 
be issued in England for the examination of witnesses (a) in °f witnesses 

° abroad. 

(n) Coroners Act, 1887 (50 & 51 Viet. c. 71), s. 6 (1); see title Coroners, 

Vol. VIII., pp. 255, 287. 

(o) There is no appeal on a question of fact only (Parliamentary Voters 
Registration Act, 1843 (6 & 7 Viet. c. 18), s. 65 ; Parliamentary and Municipal 
Registration Act, 1878 (41 & 42 Viet. c. 26), s.33). 

( p) Parliamentary and Municipal Registration Act, 1878 (41 &42 Viet. c. 26), 
s. 37 ; as to the duty of a revising barrister to state a case, see title Elections. 

M Ibid. 

(r) R. v. Nepean, Ex parte Jenkins (1903), 62 W. R. 264. 

(a) Arbitration Act, 1889 (52 & 53 Viet. c. 49), s. 19. See title Arbitration, 

Vol. I., pp. 464 et eeq. 

(t) Re Nuttall and Lynton and Barnstaple Rail. Co. (1899), 82 L. T. 17, C. A., • 

per Collins, L. J., at p. 20. 

(a) The tendency is now to abandon the practice of issuing a mandamus for 
the examination of witnesses abroad, and instead to issue a letter of request for 
the same purpose; see R. S. C., Old. 37, r. 6 a, and titlos Evidence; Practice 
and Procedure, 
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Indin (b), or in any colony or other part of His Majesty’s dominions 
abroad (<•), in respect of any action depending in England, in 
whatsoever country the cause of action has arisen (d), including 
England (e). A mandamus will not be issued under these pro¬ 
visions for the examination of witnesses in Scotland (/), nor, in 
general, for the examination of witnesses in any part of the 
King’s dominions beyond the seas in cases where a commission 
will attain the same end with less delay and expense ( g ). Distance 
and the smallness of the claim are, however, no grounds for 
refusing the writ (h). 

Either party may apply for the writ (i). The names of the 
witnesses need not necessarily be stated, but there must be some 
certain description of them (/;). 

The rule, which is ordinarily nisi in the first instance, and not 
absolute ( l ), may be granted without the production of any affidavit 
when the application is that of the Attorney-General (m). 

217. A writ of mandamus may similarly bo granted in England 
for the examination of witnesses in India, or elsewhere within the 
British dominions abroad, in respect of indictments or informations 
laid or exhibited in the High Court in England for misdemeanours 
or offences committed in India or in any other part of Ills Majesty’s 
dominions (u). 

Suu-Sjsct. 6.— Procedure. 

(i.) The Order Niei. 

218- Application for a prerogative writ of mandamus, or for an 
order in the nature of a mandamus to justices, to a county court 
judge, or to justices to state and sign a case, is made to a divisional 
court of the King’s Bench Division by motion for an order nisi. 
In vacation, if the matter is urgent, an application may be made to 
a judge in chambers for a summons to show cause (o). 

The application may be made ex parte ( p). Where, however, it is 
intended to apply for a mandamus to command the holding of a 

(b) East India Company Act, 1772 (13 Geo. 3, o. 63), s. 44. 

[c j Evidence on Commission Act, 1831 (1 "Will. 4, o. 22), s. 1. 

(a) 1 bid .; as to the power of the court to nominate an examiner in such 
cases, soo Evidence by Commission Act, 1886 (48 & 40 Yict. c. 74), s. 3. 

(e) D«in v. De Vi try (1836), 3 Dowl. 516. 

(/) Wainwriyht v. IHartd (1835), 3 Dowl. 653. 

(r/) Furuworth v. Jlydc (1863), 14 C. B. (x. s.) 719. 

(A) Dye v. BmnAt (I860). 9 C. B. 281. 

(i) Onllard v. Hogue (1820), 4 Moore (o. P.), 313. 

(k) Iliclcards v. East India Co. (1839), 3 Jur. 822, where a mandamus was 
granted to oxamino as witnesses the troaeurer, secretary, and officers of the East 
India Company at Calcutta. 

(/) Doe d. Crimes v. Pattisson (1834), 3 DowL 35, 
hn) li. v. Douglas (1843), 7 Jur. 305. 

(n) East India Company Act, 1772 (13 Geo. 3, o. 63), s. 40, and Evidence on 
Commission Act, 1831 (1 Will. 4, c. 22), s. 1. 

(o) Crown Office Bales, rr. 49, 69, 266. Under the old procedure the motion 
was for a rule nisi. 

( p) E. S. O., Ord. 52, r. 3, applied to proceedings on the Crown side by 
Crown Office Bulos, r. 232; soo also Grtbthorpe School Board v. Qribthorpe 
Oversms, Ex parte Qribthori>e School Board (1883), 47 J. P. 727. 
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municipal election (q) the applicant must give ten days’ notice in 
writing of such intention. The notice must also set forth the name 
and description of the applicant and the grounds of the application. 
With the notice must be delivered a copy of the affidavits to be used 
in support of the application (r). 

Two or more persons cannot join in a single application for a 
writ of mandamus to enforce separate claims. There must be 
separate applications for separate writs, and this although tho 
several applicants are successors in the office in respect of which 
the claims arise (s). 

A particular member of a body may apply for a writ against such 
body, even though the result will be that the writ goes against 
himself as well as against the other members ( t ). 

219- The prerogative writ of mandamus can only be moved for 
by counsel (a). This rule, furthermore, applies to a motion for an 
order in the nature of a mandamus ( b). Nor will a party be heard 
in person on an appeal from an order of the divisional court making 
absolute or discharging a rule nisi ( c ). 

220. Except in cases where the delay is duly accounted for 
a mandamus will not be granted unless applied for within a 
reasonable lime (e). 

It would appear that, in the case of an application for a mandamus 
or an order in the nature of a mandamus against any person in 
respect of any act done in pursuance of, or any neglect or default 
in the execution of, any Act of Parliament or any public duty or 
authority, proceedings must begin within six months of the act or 
default complained of, or in the case of a continuing injury or 
default within six months of the ceasing thereof (/). 

Every application for a writ of mandamus to j ustices to enter 
continuances and hear an appeal must be made within two calendar 
months after the first day of the sessions at which the refusal to 
hear took place, unless further time is allowed by the court or a 


(</) See Municipal Corporations Act, 1882 (45 & 46 Yict. c. 50), s. 70; andp. 80, 
ante. 

(r) Ibid., s. 225. 

(») Ex parte Scott and Morgan (1840), 8 Dowl. 328. 

(t) Anon. (1818), 2 Chit. 254; R. v. Gadsby (1837), 1 Nev. & P. (k. b.) 572. 
In each case a writ was obtained by one of the body of overseers to whom it was 


di'ieoted. 

(a) R. y. Stanbury Eardley (1885), 40 J. P. 551; Ex parte IVason (1869), 10 
B. & S. 580; Ex parte Whyte (1896), 12 T. L. R. 458. 

E Ex parte WalHtce, [1902] 2 K B. 488, O. A. 

R. y. Liverpool Corporation (1891), 55 J. P. 823, C. A. 

R. y. Stain/orth and Keadby Canal Co. (1813), 1 M. & S. 32; R. v. Robinson 
(1766), 1 Wm. Bl. 541. 

(e) Broughton r. Stamp Duties Commissioner, [1899] A. 0. 251, P. 0., where it 
was held that nine years was an unreasonable tune at which to reopen a question 
as to an alleged over-payment of probate duty; R. v. Cockermouth Inclosure Act 
Commissioners (1830), IB. & Ad. 378; R. v. Leeds and Liverpool Canal Co. (1840), 
11 Ad. & El. 316; it. y. Robson (1893), 57 J. P. 133; R. v. Lancashire Juttwes 
(1810), 12 East, 366; R. v. Halifax Road Trustees (1848), 12 Q. B. 448. 

(/) Public Authorities Protection Act, 1893(56 & 57 Yict. c. 61), a 1; see title 
Public Authorities and Public Officers. 
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judge, or unless special circumstances appear by affidavit to account 
for the delay to the satisfaction of the court ( g ). 

The fact that an applicant is without sufficient means and post¬ 
pones his application until he can obtain financial assistance is 
not a special circumstance within this provision which will excuse 
delay ( h ). 

221. The motion must be supported by affidavits which show a 
primd facie case entitling the applicant to the writ (i). Accordingly, 
if an application is made for a mandamus to quarter sessions to 
hear an appeal, the affidavit must state what occurred at sessions, 
omitting nothing that is matorial (j). A mandamus to admit to 
an office will not be granted unless the nature of the office is 
described, so that the court may see whether it is an office in 
respect of which tho writ will lie (&), and unless the applicant 
shows a good title to the office (l). Upon an application for a 
mandamus to the steward of a manor to enrol a deed pursuant to 
the Fines and Recoveries Act, 1833 (m), the substance of the deed 
must be set out in the affidavit, but it is not necessary to annex a 
copy of tho whole deed (n). Upon a rule for a mandamus to 
deliver up books and documents upon removal from office through 
incorapetency to fill such office, the ground of such incompetency 
must be set forth in the affidavits, with verified copies of such 
documents ns are necessary to prove such incompetency (<>). 

There must also be produced, at the time of the motion, an 
affidavit mado by the applicant himself or his solicitor stating at 
whose instance such motion is made as prosecutor ( p). 

The affidavit must be intituled “ In the High Court of Justice, 
King’s Bench Division "(q), but without the title of any cause (r), 
and filed in the Crown Office Department of tho Central Office of 
the Supreme Court (s). The court will not grant leave to amend 
an affidavit wrongly intituled, unless satisfied that injustice would 
be done if such leave were not given ( t). 


(;/) Crown Office Rules, r. 68. 

(A) 11. v. Gloucestershire Justices (1890), 54 J. P. 519. 

(t) R. S. C., Ord. 88, r. 1, applied by Crown Office Rules, r. 5 ; ft. v. IVest- 
moreland Justices (1746), 1 Wils. 138. 

! j) li. v. West Riding Justices (1815), 2 New Sees. Cas. 1. 

k) Anon. (1682), 2 Mod. Rop. 316. 

1) R. v. Malmesbury ("High Steward) (1840), 4 Jur. 222. 

m) 3 & 4 Will. 4,«. 74, s. 53. 

(n) R. v. Lunn (1836), 2 Har. & W. 314; Crosby v. Fortescue (1836), 5 Bowl. 
273. - 

(o) R. v. Simms (1835), 4 Dowl. 294. 

(«) Crown Office Rales, r. 65; and see R. r. Petes borough Corporation (1875), 
44 L. J. (Q. bJ 85. 

(g\ Crown Office Rules, r. 6. 

(rj R. v. Warwickshire Justices (1836). 5 Dowl. 382; but affidavits produced 
on snowing cause against the rule may or may not bo intituled, and all affidavits 
made after the lule is made absolute must be intitulod (King v. Cole (1796), 6 
Term Rep. 640, 642). 

(*) Crown Office Rules, r. 8; and generally as to affidavits in proceedings on 
tho Crown side, see ibid., rr. o—11. 

(t) R. v. Plymouth and Dartmoor Rail. Co., Ex parte Great Wtstern Rail. Co* 
(1889), 3? W. E. 334. 
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222. When an application for a prerogative writ has been made, 
argued, and refused on the ground of defects in the case as disclosed 
in the affidavits supporting the motion, it is not competent for the 
applicant to make a second application for the same writ on 
amended affidavits containing fresh materials (a). The rule applies 
oven in cases where the defects in the case which caused the refusal 
of the first application are remedied in the second ( b ), and it makes 
no difference whether the motion is made in a private capacity or 
by a law officer on public grounds (c). Where, however, the 
affidavits have merely been wrongly entitled in the first place 
there may be a Becond application upon affidavits amended in this 
respect (d). 

223. Notico must be given by the order nisi to every person 
who, by the affidavits on which the order is moved, appears to be 
interested in or likely to be affected by the proceedings, and to 
any person who, in the opinion of the court or judge, ought to have 
such notice (e). The order nisi, which calls upon the party to whom 
it is directed to show causo why a writ of mandamus should not 
issue directing him to do the duty sought to be enforced, is served 
upon each person to whom notice is given by the order, as well as 
the party whom the order requires to show cause (/). 

Unless service is directed to he personal, service at the last known 
place of abode or business, with a clerk, wife, or servant, or upon 
such other person, or in such other manner as the court or a judge 
may direct, shall be deemod to be a sufficient service ( g ). When 
an order nisi is directed to justices in quarter sessions it is suffi¬ 
cient to serve those who hoard the original complaint ( h ). In a 
rule for a mandamus to elect to a corporate office, the office being 


(а) Ex parte. Thompson (1S1 5), 6 Q. B. 721, followed in It. v. Bodmin Corporation, 
[1892] 2 Q. B. 21, whore it was laid down by Pay, J. (at p. 23), that persons 
soeking the writ “ must como pi ('pared with full and sufficient matoiials to 
support their application, and if those materials aio incomplete it is quite light 
that they should not be allowed to come again ” ; Levy v. Coyle (1813), 12 L. J. 
(q. b.) 294. 

(б) Ex parte Thompson, supra; R. v. Bodmin Corporation, supra, in which 
cases tho first application had been refused because there had beou no demand 
or refusal ; and the refusal was repeated on a second application although 
demand and refusal could thou be shown to have taken place. 

(c) E. v. Ptck/cs (1842), 12 L. J. (Q. B.) 40. 

(d) R. v. Warwickshire"Justices (1838), 5 Powl. 382; ii. v. Great Western Bail. 
Co. (1844), 5 Q, 13. 597 ; E. v. Plymouth and Dartmoor Bail. Co., Ex parte 
Great Western Bail. Co. (1889), 37 W. B. 331. 

(e) Crown Office Buies, r. 50. By the Common Law Procedure Act, 1854 
(17 & 18 Viet. c. 125), s. 76 (now repealed by Statute Law Eevision and Civil 
Procodure Act, 1883(46 &47 Viet. c. 49)), there was provision enabling the court 
to make the rule absolute in tho first instance. Whore the duty in question was 
merely ministerial the court frequently so ordered; see E. v. Godolphin (Lord) 
(1844), 13 L. J. (m. o.) 57; E v. Manchester (Churchwardens) (1839), 7 Powl.'707. 
The present practice makes no such provision. Under s. 225 (8) of the Municipal 
Corporations Act, 1882 (45 & 40 Viet c. 50). however, a rule for a writ of 
mandamus to hloct a municipal officer may be granted absolute in the first 
instance (ii. v. Wilton Corporation (1886), 34 W. B. 273); and see pp. 110, 111, ante. 

(/) Crown Office Buies, r. 51. 

. (g) Ibid., r. 128. 

(A) R. v. Tucker (1824), 3 B. & C. 544. 
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full, the name of the person in possession should be included, and 
he should bo served therewith (i). 

224. A rule nisi may bo granted calling upon a person to show 
cause why a writ of mandamus should not issue commanding one 
of two alternatives to be done ( k ). 

(ii.) Showing Caute against the Order Niei. 

225. In addition to the party whom the order nisi requires to 
show cause, any person, whether he has had notice or not, who can 
make it appear to the court or judge that he is affected by the 
proceeding for a writ of mandamus may show cause against the 
ordor nisi ( l ). A deputy county court judge may appear and show 
cause (m). 

Upon the argument the counsel for the party showing cause 
bogius (a). 

226. Statements in answer to an order nisi must be on affidavit; 
even when such a statement is made by a revising barrister ( b ). 
The applicant may, on payment of the usual charges, require tho 
respondent to supply him with copies of any affidavits it is proposed 
to read upon showing cause (c). 

Upon leave boing obtained from the court or judge either party 
may make additional affidavits upon any new matter arising out 
of the affidavits of the opposite party ( d ). Such application cannot, 
however, be made until the court has so far heard the case as to be 
able to decide whether there is in fact any new matter to he 
answered (e). 

227. Whenever it is a decision of any justice or justices that 
gives rise to the application for an order nisi, the justice or justices 
may make and file an affidavit setting forth the grounds of the decision 
so brought under review and any facts which he or they may con¬ 
sider to have a material bearing upon the question at issue, without 
being required to pay any fee in respect of filing such affidavit or any 
stamp duty thereon, and such affidavit may be forwarded by post to 
one of tho masters of tho court for the purpose of being so file 1 (/). 
The affidavit must be sworn by the justice or justices ( g ). Affidavits 
so filed are considered by the court before making the rule absolute 
against the justice or justices, or otherwise determining the matter 
so as to set aside the acts or decisions to which the application 
relates, although no counsel appear on behalf of the justices ( h ). 

*) R. v. Barthes (1704), 3 Burr. 1452. 

k) For an instance, see R. y. London ( Bishop) (1889), 23 Q. B. D. 414. 

l) Crown Office Exiles, r. 52. 

to) R. v. Cowper (1889), 24 Q. B. D. 60. 

) Crown Office Buies, r. 136. 

j R. v. Nepean, Ex parte Jenkins (1903), 62 W. E. 264; and see p. 109, ante. 

) Crown Office Buies, r. 10. 

■) Ibid., r. 9. 

e) Hayne y. Robertson (1855), 24 L. J. (o. P.) 155. 

(/) Eeview of Justices* Decisions Act, 1872 (35 & 36 Viet. e. 26), s. 2. 

(g) R. r. Sperling (1873), 21 W. B. 461, where an affidavit by the person upon 
whose evidence the decision of the justices was founded was rejected. 

(A) Beyiew of Justices' Decisions Aot, 1872 (36 & 36 Viet. o. 26), a. 3. “ All 
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A magistrate filing an affidavit under the above provisions may 
also show cause against the order in person (t). 

When the decision called in question was not unanimous, a 
dissenting justice is not empowered to make an affidavit under the 
above provisions, his decision not being called in question ( k ). 

228. The objection that there has been no sufficient demand and 
refusal must be taken, on cause being shown, before the merits of 
the case are discussed (Q. 

229. If it appears that there is no bond fide contest between the 
parties, but that they have made use of procedure by way of an 
order nisi for a mandamus for the purpose of obtaining advice from 
the court, or the court’s construction of a statute, the argument 
will not be allowed to proceed (m). 

230. If sufficient cause against the issue of the writ is shown, the 
order nisi will be discharged (n). If sufficient cause is not shown, 
the order will be made absolute for the issue of tho writ. Also, in 
doubtful cases, the writ may be allowed to go in order that the 
matter may be fully argued and determined upon the return to the 
writ (o). The order absolute need not be served (p). 

When the application is for a mandamus to command the holding 
of a municipal election ( q ) the respondent may show cause in the 
first instance against the application; and if sufficient cause is not 
shown, the court, on proof of due service of notice, statement of 
grounds of application, and copy of affidavits, may mako tho rule for 
a mandamus absolute (»■). 

(iii.) The Writ. 

231. A writ of mandamus must follow the form prescribed (s), with 
such variations as circumstances may require (t). It must sot forth 

that was intended by the statute was that, instead of the justices being put fo 
the expense of instructing counsel, or being brought up in person, they might 
make affidavits themselves, and send thorn by post to the master of the couit ” 
{11. v. Sperling (1873), 21 W. R. 46J, per Cockuurn, C.J., at p. 4<>2). 

(t) R. v. Field (1895), 11 T. L. It. 240, where tho court considered that the 
Act took tho caso out of the general rule that counsol only could bo heard; sco 
p. Ill, ante. 

k) R. v. Waddingham (1890), 60 J. P. 372. 

7) R. v. Eastern Counties Rail. Co. (1839), 10 Ad. & El. 531. 

Vn) R. v. lilackwutt Radway ( Directors ) (1841), 9 I)owl. 558, per Lord 
Denman, C.J.: “ When there is a doubt as to the mode of proceeding under an 
Act of Parliament, tho parties must act on their own responsibility, and not 
come and ask advice from the court, which is not bound to give them directions 
before the matter is properly ripe for judicial determination.” 

{n) See, for instance, R. v. Middlesex Asylum {Visitors) (1842), 2 Q. B- 433, per 
Loru Denman, C.J., at p. 439. 

(o) Ibid. ; Com. Dig. tit. Mandamus (A); R. v. London Corporation (1733), 2 
Term Rep. 182, n. 

(j>) Grown Office Rules, r. 63. 

(q) See Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 70, and 
pp. 80, 81, ante. 

(r) Ibid., s. 225. 

(*) See Grown Office Rules, Appendix, Form 37. As to tho issue of writs 
from the Crown Office generally, and their prepaiation, indorsement etc., see 
ibid., it. 209—212. 

(t) Ibid., i, 57. 
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the duty to be performed, the facts which show neglect to perform 
such duty, the facts constituting demand and refusal in respect of 
the performance of such duty (a), the command to perform the duty 
or (except when the writ is peremptory) to show cause to the 
contrary, and the command to return the writ. 

The writ must also lie in strict accordance with the terms of 
the order absolute. If there is any material difference between 
order and writ the latter will be quashed (b), and permission will 
not ho given to amend the rule so as to support the writ after 
the mandamus has issued (c). Nor will a mandamus be allowed to 
be mado good by supplying its defects from the return ( d). 

Amendment of the writ will, however, bo allowed in respect of 
something which is not material, as the namo or title of the person 
or body to whom the writ is directed (e). If, however, the name is 
wrong altogether tho writ will be quashed (/). 

Where thero is doubt as to whom of several persons the writ 
should be directed, the choice must be made by the person asking 
for the writ, and at his peril (if). The direction of the writ is 
material, and must be to those only who aro to do the act it 
commands (h); bo a writ to one person directing him to command 
another to do the act in question will l>t held bad and quashed (i). 

Such facts must be averred as suffice to show primd facie that 
a right to the relief requested resides in the applicant. If anything 
is omitted that is required to perfect the applicant’s right, the writ 
will be bad (k). 

232. A singlo writ may be directed to two or more persons for 
the purpose of enforcing tho same duty. Accordingly, as a writ of 
mandamus to accept a surrender of copyholds cannot issue to tho 
steward alone (l), it may be issued to the lord and steward of the 
manor jointly (m). Also, a mandamus may issue to two or more of 
certain magistrates commanding them to issue distress warrants 
for levying in respect of unpaid rates (n), although the mandamus 
need not issue against all who refused the warrant (o). Where, on 
the other hand, certain members of a body of magistrates were 
absent from the proceedings in respoct of which a mandamus is 
asked for, a mandamus will not issue including tlu.m ; a rule will 


(o) Seo p. 101, ante. 

(b) It. v. Water Katun (Lord of the Manor) (1804), 2 Smith, IC. B. 54; It. v. 
East Lancashire Rail. Co. (1847), 9 Q. B. 980. 

(c) R. v. Water Katun (Lord of the Manor), supra. 

(<i) It.' v. Hopkins (1841), 1 Q. B. 161. 

(e) It. v. Vei bifskire, Staffordshire and Worcestershire Junction Rail. Co. (1854), 
23 L. J. (Q. D.) 333. 

I f) R. v. Ripon Corporation (1700), 2 Salk. 433. 

</) It. v. Wigan Corporation (1759;, 2 Burr. 782. 
h) It. v. Hereford Corporation (1705), 2 Salk. 701. 
t) It. v. Derby Corporation (1707), 2 Snik. 436. 
k) II. v. Oxford (Bishop) (1806), 7 East, 345. 

I) R. v. Whitford (Lord of the Manor) (1839), 7 Bowl. 709; seo title Copy- 
hoi.ds, Yol. Vlil., pp. 97, 106. 

(m) Ibid.; R. v. Evans (1839), cited 1 Q. B. 355, n.; R. v. Powell (1841), 4 Per. 
& Dav. 719. 

(n) R. v. Ellis and Greenwood (1842), 2 Dowl. (n s.) 361. 

(o) Ibid. 
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only be made absolute in respect of those who toolc part in such 
proceedings (p). 

233- It is not necessary that the mandatory part of the writ 
should prescribe with particularity what is to be done; it may be in 
general terms (q). 

The writ must command no more than the party against 
whom the application is made is legally bound to perform (?•) ; 
and a writ commanding that to be done which by law there is no 
power to do (s), or founded on an obligation which cannot clearly be 
shown to exist (f), cannot bo sustained. When a statute requires 
one of two things to bo done, giving the party who is to do tho act 
the option of performing either one or tho other, a mandamus will 
he bad which commands a certain one of the two things to be done, 
unless it is shown that tho party on whom tho duty is imposed has 
rendered it impossible that the other one of the two things should 
be done ( u ). Where a general duty is imposed a mandamus cannot 
require it to be done at. once (x); and, genet ally, where a statute, 
which imposes a duty, leaves discretion as to the mode of 
performing the duty in the hands of tho party on whom tliQ 
obligation is laid, a mandamus cannot command the duty in 
question to he carried out in a specific way (//). 

A writ which is bad in respect of ono of the matters which it 
commands to he done cannot be sustained in respect of other things 
which it also commands. The court will not divide a writ, enforcing 
one part and not another (z). 

234. In general, tho writ commands the duty in question to be 
done, or cause to the contrary shown in tho return to tho writ. The 
court or a judge may, however, if they or he shall think fit, order 
that any writ of mandamus shall be peremptory in the first 
instance (a). To a peremptory mandamus no return is admissible, 


(■/>) R. v. Wilts Jnut ices (1810), 8 l)owl. 717. 

(y) It. v. Southampton Port Commissioners (1870), L. B. 4 IT. L. 419, where it 
wns held that tho mandatory part of the mandamus was sufficient in form when 
it directed the nocessary and legal measuies and proceedings for obtaining and 
recovering” ceitain sums of money; and that it was not too vague and general, 
os possibly implying a command to bring an action and as failing to define 
what the proceedings should be. It was pointed out (per Lord Hatheiiley, L.U., 
at p. 475) that it was for those who were callod upon to make thoir return to 
the mandamus to state thoroin any difficulties in the way of doing what was 
required to be done, 

(r) R. v. Caledonian Rail. Co. (18.70), 1G Q. B. 19. 

(«) R. v. Tucker (1824), 3 B. & 0. 514, per Abbott, C.J., at p. 517. 

(t) R. v. London and South Western Rail. Co. (1848), 17 L. J. (q. B.) 320, whore 
it was held that a mandamus wns bud which was founded on the cn ancons 
presumption that the Lands Clauses Consolidation Act, 1845 (8 & 9 Vut. c. 18), 
s. 92, required a company proposing to take a part of certain proporty to take 
the wholo. 

(u) R. v. South Eastern Rail. Go. (Directors ) (1853), 4 II. L. Cos. 471. 

(x) R. v. St. Luke’s, Chelsea, Vestry (1862), 31 L. J. (Q. B.) 50. 

(y) R. v. Bristol Dock Co. (1827), 0 B. & U. 181. For form of mandamus, see 
Lee District Board v. London County Council (1899), 82 L. T. 30G, C. A. 

(a) R. t. Tithe Commissioners for England and IFafe* (1849), 19 L. J. (o. u.) 
177 ; R. r. London and South Western Rail. Co., supra. 

(a) Crown Office Buies, r. 56. A similar provision is made bv the Municipal 
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but only that o! perfect obedience, the person to whom the writ is 
directed not being given the alternative of showing cause to the 
contrary (b). A mandamus which is peremptory in the first 
instance is not an appropriate procedure where questions of fact 
remain in issue (c). 

235. Unless the court or judge otherwise direct, if the writ of 
mandamus is directed to one person only the original must be 
personally served upon such person ; but if the writ be directed to 
more than ono person, the original must be shown to each one at the 
time of service, and a copy served on all but one, and the original 
delivered to such one (d). 

When a writ of mandamus is directed to companies, corporations, 
justices, or public bodies, service must be made, unless the court or 
judge otherwise direct, upon such and so many persons as are 
competent to do the act required to be done, the original being 
delivered to one of such persons, except where by statute service on 
the clerk or some other officer is made sufficient sorvice (e). 

236. Application to quash a writ is made by motion for an order 
nisi in the divisional court(/). 

(iv.) The Return to the Writ, 

237. A command is included in the writ for a return or answer 
thereto. The writ may be made returnable forthwith, or time 
may be allowed, either with or without terms, as the court thinks 
fit (//). The return may state obedience to the writ or some reason 
for non-compliance, and follows the prescribed form (h). If an 
insufficient reason is returned a second and peremptory mandamus 
issues to which no return is permitted; strict obedience alone must 
ensue (i). 

238. The return is made by the party to whom it is direoted. 
When it appears to the court that the respondent claims no right 
or interest in the subject-matter of the application, or that his 
functions are merely ministerial, the return to the writ is still made 
in the name of the person to whom the writ is directed, but, if the 
court thinks lit so to order, it may be expressed to be made on 
behalf of the persons really interested therein ; in which case the 


Corporations Act, 1882 (49 & 46 Yiot. c. 50), s. 225, in the case of a mandamus 
to procoed to a municipal election. 

(5) 8 111. Com. 111. For the form of a peremptory writ of mandamus, see 
Crown Office Buies, Appendix, Form No. 37. 

(c) Pritchard v. Bangor Corporation (1888), 13 App, Cas. 241, per Lord 
IIAI.SJUTRV, L.C., at p. 246. For an instance of a rule being made absolute for a 
poreraptonr writ in the first instance, there being no facts m dispute, see R. v. 
Leicetttr Union, [1899] 2 Q. B. 632, where the command was to appoint a 
vaccination officer as required by statute. 

(d) Crown Office Buies, r. 54. 

(«) Ibid., r. 55. 

(.f) Ibid., r. 235. 

{g ) Ibid., r. 57. As to where a writ is returnable, see generally, ibid., 
r. 213. 

(A) Ibid., Appendix, Form No. 38. 

(t) 3 Bl. Cora. 111. 
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persons so interested are permitted to frame the return at their own 
expense (k). Apparently the question whether or not the prosecutor 
would be prejudiced by allowing third parties to come in will weigh 
with the court when considering whether or not to permit a 
proceeding which is in the nature of interpleader (l). When the 
return is expressed to be made on behalf of some person other than 
the person to whom the writ is directed, the proceedings on the 
writ do not abate by reason of the death, resignation, or removal 
from office of that person, but may be continued in his name (m). 

239. A return showing cause for non-compliance must be very 
particular and minute (n); but it is enough to traverse in the return 
an allegation contained in the writ in terms which are as particular 
as the matter that is traversed (o). The matter of the return must 
not be argumentative, but express and direct (p)} it must also be 
intelligible, for the court will not interpret an obscure return ( q ). 

240. Where a mandamus commands certain things to be done 
“forthwith,” it is a good return to say that a commencement to 
carry out the command was at once made, and that as much has 
been done as could be done(r). To a mandamus commanding 
delivery up of books or documents, it is a good return that the 
party had not possession thereof at tho issue of the writ nor since, 
and he will not be required to state what he did with the documents 
in question before the issue of the writ («). Where a mandamus 
commands something to be done in respect of which thero is 
discretion in the person to whom the mandamus is directed, it will 


(k) Crown Office Eules, r. 63. By ibid., r. 208, K. S. 0., Ord. 57, which 
relates to interpleader, is made applicable to proceedings by mandamus so far 
as the nature of the case will admit. 

(0 11. v. Paynter (1845), 14 L. J. (m. 0.) 182. 

(m) drown Office Eules, r. 64; see also Rochester Corporation v. R. (1858), 
27 L. J. (q. b.) 434, Ex. Ch., per Martin, B., at p. 436. 

(n) R. v. Southampton Port Commissioners (1861), 30 L. J. (q, b.) 244, per 
Crompton, J., at p. 250; approved S. 0. (1870), L. E. 4 H. L. 419, per 
Blackburn, J., at p. 471; and see R. v. Cheater Corporation (1694), 5 Mod. Eep. 
10, where a return to a mandamus to restore a councillor was held bad because 
it did not state the time of election ; R. v. St. Andrew and St. George ( Governors ) 
(1839), 10 Ad. & El. 736, where Lord Denman, C.J., Baid at p. 739, “ Tho state¬ 
ment that, for some undisclosed reason, the parties charged with a plain duty 
refused to perform it because they chose to say, in general terms, that those 
to whom they are bound are not duly appointed to their office, is wholly 
insufficient. 1 ’ 

(o) R. v. Dover Corporation (1847), 11 Q. B. 277, Ex. Oh ..per Wilde, O.J., at 
pp. 287—288. 

(p) R. v. Hereford Corporation (1704), 6 Mod. Eep. 309. 

(o) R. v. Ouse Bank Commissioner» (1835), 3 Ad. & El. 544, per Lord Denman, 
O.J., at p. 549. In this cose the mandamus commanded the execution of such 
works “ as shall from time to time be deemed necessary, proper, or expedient.” 
The return stated that the commissioners had executed “ all such works . . . 
as should he or were from time to time deemed necessary, proper, or expedient.” 
The return was held insufficient. “If the return had stated that the com¬ 
missioners thought such and such things necessary, and that they had done 
them, that would have been a sufficient answer . . . but they have used 
unintelligible language ” (per Lord DsnMAN, O.J., at p. 549). 

(r) R. v. Ouse Bank Commissioners, supra, par Pattbson, J.. at p. 550. 

(«) R. v. Bound (1836), 4 Ad. A EL 139. 
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be a sufficient return that such discretion has boen exercised, and 
reasons for the decision arrived at need not be given ( t ). It will be 
accounted a good return to a mandamus to restore a party to an 
office, if it appear therefrom that there was good ground for the 
removal, and that the only result of ordering the restoration to 
office would apparently be his removal again in a more formal 
manner, although the mode of removal in the first instance may 
he open to objection (a). A return to a mandamus to restore to a 
freehold offico, howevor, will not be good unless it shows that the 
removal was preceded by an inquiry in which the person removed 
had an opportunity of being heard (/>). It is otherwise in respect of 
an office held during pleasure (c). 

Several causes may be returned to a mandamus provided they 
are not inconsistent ( d); and, if any one of them is sufficient, no 
peremptory mandamus will be awarded (e). Where inconsistent 
causes are returned the whole return will bo quashod (/). 

The court may order any return to a writ of mandamus to be 
quashed on the ground that it is frivolous or vexatious ( g ); but a 
return is not a pleading which can be struck out on that or any 
other ground (h). 

(v.) Proceedings upon tl i ■ Return. 

241. The applicant for the writ of mandamus may plead to the 
return thoreto within such timo and in like manner as if the return 
were a statement of defence delivered in an action. This pleading 
and all subsequent proceedings, including pleadings, trial, judg¬ 
ment and execution, proceed and may be had and taken as if in an 
action (i); but the documents are still filed at the Crown Office (A - ). 

The parties may concur in stating any question of law in the 
form of a special case for the opinion of the court, or the court or 
a judge may order a case to be so stated ( [l ). 

A point of law may be raised in answer to a return or other 
pleading, and such point of law may be disposed of by tho judge 
who tries the matter at or after tho trial, or it may be set down for 
hoaring‘ before the trial. If there is no question of fact to be 


(t) R. T. London Corporation (1S32), 3 13. & Ad. 235 

(a) R. v. Griffiths (1822), 5 13. & Aid.' 731; R. v. Bristol Corporation (1822), 
1 Pow. & By. (K. b.) 389. 

(b) R. v. Smith (1844), 5 Q. 13. G14. 

(c) R. v. Darlington School (Governors) (1814), 6 Q. 13. 682. 

(a) Wright v. Fawcett (1767), 4 Burr. 2041 ; R. v. Loudon Corjioration, supra , 
per Paiuce, J., at pp. 271, 272. 

(c) 11. v. London Corporation, supra, per Parke, J., at p. 272. 

if) R. v. Cambridge Corporation (1788), 2 Term Bop. 456. 

(i/) Crown Offico Rule*, r. 69. Previously tlio court had exorcised dis- 
cietionary power to quash tho return on motion; see R. v. St. Katharine 
Dock Co. (1832), 4 1$. & Ad. 300. 

(h) Under R. S. C., Ord. 25, r. 4 (R. v. Cheshunt Local Board, [1884] W. N. 78). 

(») Crown Offico Rules, r. 123. Such procedure is, however, subject to the 
Crown Office Rules generally (ibid.) ; see title Practice and Procedure. 

(k) See Crown Office Rules, r. 127. Por the title of proceedings subsequent 
to the return, see ibu{., Appendix, Form No. 124. For the form of a subpoena 
on tho trial of an issue on mandamus, soo ibid.. Form No. 156. 

(0 See R. S. C., Ord. 34 (special case), applied to civil proceedings on the 
Crown side by Crown Office Rules, r. 129. 
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decided the court gives judgment, on the argument of the point of 
law, without any motion for judgment being necessary (m). 

242. Upon the argument of a case where the court has granted 
an order nisi, the counsel for the party showing cause begins (n); 
otherwise the party impugning the return begins, even though his 
opponent proposes to object to the form of the mandamus itself (o). 

243. Objection to the validity of the writ itself may be taken at 
any stage of the proceedings (p). The sufficiency of the writ may 
therefore be called in question subsequently to the return ( q ) or 
even upon a motion for attachment for disobedience to a peremptory 
writ (r). 

244. It is allowable to plead to a return of unconditional 
compliance with the writ, provided it is not a peremptory writ, and 
such a return can be tried by a proceeding thereon without resort 
being had to a separate action («). In answer to a return of uncon¬ 
ditional compliance with a mandamus to justices to hear and 
determine a matter, it may be pleaded that the justices declined 
to exercise a jurisdiction which they possessed, but professed to, 
exercise a jurisdiction which they did not possess (t), but a plea 
that they had determined the matter wrongly would be bad (a). 

245. When a return to a writ of mandamus has been quashed ( b ), 
or where the applicant obtains judgment upon the argument of a 
point of law raised in answer to a return or other pleading (c) or 
after pleading to the return (d), the applicant is entitled forthwith 
to a peremptory writ of mandamus to enforce the command 
contained in the original writ(e). 

246. When it appears to the court that the respondent claims 
no right or interest in tho subject-matter of the application, or that 
his functions are merely ministerial, all proceedings from the return 
down to judgment proceed in the name of the person to whom tho 
writ is directed, but if the court so orders, may be expressed to be 
made on behalf of the parties really interested, and such parties 
may conduct such proceedings at their expense (/). If, in such a 
case, judgment is given for or against the applicant it is likewise 

(m) Crown Office Eules, r. GO, and R. S. 0., Ord. 25, r. 2 . 

(n) Crown Office Rules, r. 136. 

(o) Ji. v. St. 1'ancras Church Trustees (1837), fl Ad. & El. 314. 

(p) Clatkc v. Leicestershire and Northamptonshire Canal Co. (1815), 6 Q 15. 
80S, at p. 903, Ex. Ch. 

( 7 ) li. v. Margate Pier Co. (1819), 3 B. & Aid. 220 ; London Corporation v. R. 
(1848), 13 Q. B. 30, at p. 41, Ex. Ch. 

(r) R. v. Ledgard (1841), 1 Q. B. 616. 

(a) li. v. Pirehitl North Justices (1884), 14 Q,. B. D. 13, C. A., wliero the plea 
traversed the alleged compliance with the mandamus. 

(t) R. v. King (1888), 20 Q. B. 1). 430, C. A. 

(а) 1 bid., per Lopes, L.J., at p. 441. 

( б ) Crown Office Rules, r. 59. 

(c) See j bid., r. 60, and p. 120 , ante. 

(d) See ibid., r. 125, and p. 120 , ante. 

(«) Ibid., r. 61. For the form of a peremptory writ, see ibid., Appendix, 
Form No. 37. 

(/) Ibid., r. 63. 

H.L.—X. 
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given for or against the persons on whose behalf the return is 
expressed to be made; and if judgment is given for them, they 
have the same remedies for enforcing it as the person to whom the 
writ is directed would have in other oases ( g ). Where the return is 
thus expressed to be made on behalf of some person other than the 
person to whom the writ is directed, and such person dies, resigns, 
or is removed from office, the peremptory writ is directed to the 
successor in office or right of that person (h ). 

247. The grant of a peremptory mandamus is a matter for the 
discretion of the court (i). It will not be awarded until the pro¬ 
ceedings on the first mandamus are complete, so that the whole 
record can como bofore the court (k). 

A peremptory writ always issues in the same terms as the 
original writ, except that it mcludos the word “peremptorily ” and 
omits the alternative of showing cause against compliance (l). The 
original writ is enforceable in the terms in which it was issued or 
not at all (m). Nor will the form of the writ be altered to suit what, 
upon the return, may be considered the justice of the case (n). 

If tliero is a mandamus commanding several things, the prose¬ 
cutor must show that he is entitled to the whole. If the claim for 
one of them fails a peremptory mandamus cannot go(o). 

A return to a peremptory writ will not be permitted to be argued, 
for no return to a peremptory mandamus is receivable (p). Abso¬ 
lute obedience is the only answer (q). Any return required to be 
made must be made to the first writ (?•). 

248. The Rules of the Supreme Court relating to amendment (s), 
execution (t), time (a), notices (b), and effect of non-compliance (e), 


(j) Crown Office Ilules, r. 03. 

(A) Ibid., r. 01. 

(») It. v. GnJ/iths (1822), 5 11. & Aid. 731, where the mandamus was to 
rostoiea party to office, and the return was defective in form. Nevertheless 
since “ if wo weie to mako an order for restoring the defendant to his Office, it 
would he tho duty of the corporation to remove lnm again in a more formal 
manner, for his preceding neglect of duty/’ it was held that tho discretion 
vested in the court would be best exercised by refusing a peremptory 
mandamus {ibid., per Bayley, J., at p. 736). 

{k) It. v. Baldwin (1838), 8 Ad. & El. 947. 

(/) 11. v. Tithe Commissioners for England and Wales (1849), 19 L. J. (q. b.) 
177, at p. 184; London Corporation v. It. (1848), 13 Q. B. 30, 41, Ex. Oh. 

(to) It. v. St. 2‘anrras Hew Church (Trustees ) (1835), 5 Nov. & M. (K. B.) 
219, per Lord Denmak, C.J., at p. 228. 

(») Load Government Board jot Ireland v. It., [1903J A. C. 402, per Lord 
Uai.SBUHY, L.O., at p. 403. 

(o) It. v. East ana Wtst India Doties and Birmingham Junction Rail. Co. 
(lSo3), 22 L. J. (Q. B.) 380. 

(p) It. v. Ledgard (1841), 1 Q. B. 616 ; It. v. Toole Corporation (1841), 1 Gal. 
& Bav. 728; It. v. Hudson (1843), 9 Jur. 343. 

{q) 3 B1 Com.-111. 

(r) Crown Office Rules, r. 38. 

{») R. 9. 0., Ord, 28, applied by Crown Office Rules, r. 260. 

(t) R. S. 0., Ord. 42 and Ora. 48a, r. 8, applied by Grown Office Rules, 
r. 207. 

(a) R. S. C., Ord. 64, applied by Crown Office Rules, r. 239. 
ib) R. S. O., Ord. 66, applied by Crown Office Rules, r. 263. 

(c) R. S. C., Ord. 70, applied by Crown Office Rules, r. 264. 
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apply to civil proceedings on the Crown side, so far as they are s»ot- 4. 
applicable. Mandamus. 

(vi) The Enforcement of Obedience. ~~~~ 

249. If a person to whom a writ of mandamus has been directed Attachment 
makes no return thereto as ordered (d), or fails to comply with a 
peremptory writ(e), or makes a return to a peremptory writ(/), he 

is punishable for his contempt by attachment ( g). 

It remains open to the - respondent, when showing cause why 
attachment should not issue, to take exception to the writ of 
mandamus itself; and if he can show that the mandamus is bad 
no writ of attachment can go (h). 

Attachment cannot issue against a corporation as a body for 
disobedience to a writ of mandamus ordering the doing of a 
corporate act. The particular individuals guilty of disobedience 
must be named in the rule for attachment (t). 

Attachment for not making a return will, in general, issue upon 
an affidavit of personal service of the writ (1c). In the absence of 
personal service of the writ, attachment will not, in general, issue 
unless there has first been applied for and granted an order to* 
compel the return of the writ(f). 

250. If a mandamus be not complied with, the court or a judge, order for 
besides or instead of proceedings against the disobedient party for perfoimnnee 
contempt, may direct that the act required to be done may be done so ofher'pereon. 
far as practicable by the party by whom the mandamus has been P 
obtained, or some other person appointed by the court or judge, at 

tho cost of the disobedient party, and, upon the act being done, the 
expense incurred may be ascertained in such manner as the court 
or a judge may direct, and elocution may issue for the amount so 
ascertained and costs ( in). 

No action or proceeding may be commenced or prosecuted against Protection 
any porsou in respect of anything done in obedience to a writ of ic ! person 
mandamus issued by the Supreme Court or any judge thereof (n). 0 eyin * wnU 

(vii.) Appeal. 

251. The decisions of the Crown side of the King’s Bench Appeal. 
Division are subject to review by the Court of Appeal (o). The 


!d) 3 Bl. Oom. Ill ; /if. v. Poole Corporation (1841), 1 Gal. & Dav. 728. 

(e) R. v. Seiern and Wye Rail. Co. (1819), 2 B. & Aid. 846, per Bust, J., at 
p. 652. 

(/) Grown Office Rules, r. 59; R. r. Poole Corporation , supra. 

(</) An application for a writ of attachment for contempt is made by way of 
motion for an order nisi; see Crown Office Rules, rr. 210—242. As to attach¬ 
ment, see title Contempt of Court, Vol. VTI., pp. 307 tt teq. 

(A) R. V. Ledgard (1841), 1 Q. B. 616, 622. 

m R v. Poole Corporation, supra; and see R. v. Worcester Corporation (1903), 
as J. P. 130; (1905) 69 J. P. 296. 

(k) Pot form of affidavit of service, see Crown Office Rules, Appendix, Form 
No. 202. 

(0 See Crown Office Rules, r. 214; Coventry Corporation's Case (1698), 2 
C.. 1 V <oq 

R. S. 0., Ord. 42, r. 30. 

(n) Crown Office Rules, r. 02, founded on 6 & 7 Viet. o. 67, s. 3, now repealed. 

(o) Judicature Aot, 1873 (36 & 37 Viet. c. 66), s. 19. 
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Sect. 4. Rules of the Supremo Court as to appeals to the Court of Appeal 
Mandamus, apply to all civil proceedings on the Crown side, including 
mandamus (/>). An appeal furthor lies from tho Court of Appeal 
to the House of Lords (</). 

Criminal 252. There is no appeal from the High Court in any criminal 
matters. cause or matter (?•). An application to a magistrate for a summons 
against a company under the Companies Act, 1862(a), for default 
in forwaidmg a list of membors to the Registrar of Joint Stock 
Companies ( L ), and proceedings to compel a magistrate to state a case 
in respect of an order by him in a criminal matter (a), are criminal 
causes or matters in respect of which there is no appeal from the 
King’s Bench Division. 

The decision of the King’s Bench Division as to an application 
for a mandamus to commissioners appointed to inquire into 
alleged corrupt practices at a parliamentary election directing them 
to grant a ceitilieate protecting a witness from criminal proceed¬ 
ings for bribery (6) is not a criminal cause or matter excluding 
appeal (c). 

Discretion of 253. The exercise of the discretion of the court as to the grant of 
court * a mandamus may bo tho subject of appeal, but the Court of Appeal 

requires to bo satisfied that such discretion has been wrongly 
exorcised before it will overrule such a decision on appeal (rf). Thu 
grant of a peremptory writ of mandamus is a determination of a 
right according to the merits of the case, and not the determination 
of a matter of discretion, and is subject to review as if it were a 
decision in an action (e). 

Miscellaneous. 254. An appeal will lie in respect of a decision of the King’s 
Bench Division upon an application for an order in the nature of a 
mandamus, as to a county court judge (/), or a revising barrister (y), 
to state a case. 

(р) R. S. C., Ord. .58, applied by Crown Office Hides, r. 206. 

(</) Appellate Jurisdiction Act, 1876 (39 & 40 Yict. c. 69), s. 3. 

(r) Judicature Act, 1873 (36 & 37 Viet. c. 60), s. 47. 

(a) 25 & 26 Yict. c. 89, es. 20, 27. Now repealed and rc-eiiaetod by Companies 
(Consolidation) Act, 1908 (8 Edw. 7, c. 69), e. 26. 

(t) 11. v. Tyler and International Commmial Co., [1891] 2 Q. Jl. 688, C. A., 
whore tho appeal was from the judgment of the Queen’s Bench Division dis¬ 
charging a rule nisi for a mandamus directing a magistrate to hoar and determine 
an application for a summons. 

(a) Ex parte Schofield, [1891] 2 Q. B. 42S, 0. A., where the application to the 
Queen’s Bench Division had been for an order nisi for a mandamus to compel a 
magistrate to state a cose in ie3pcctof an ordor made by him for the abate¬ 
ment of a smoko nuisance under the provisions of the Public Health Act, 1875 
(38 & 39 Viet. c. 65), s. 96. 

( h ) See Corrupt Practices Prevention Act, 1863 (26 & 27 Viet. c. 29), s. 7. 
7’his Act has boon repealed except as to s. 6, and replaced by Corrupt and Illegal 
Practices Prevention Act, 1883 (46 & 47 Viet. o. 5l). 

(с) It. v. I loll (18S1), 7 Q. B. I). 575, C. A. 

(a) JJ. v. Maidenhead Corporation (1882), 9 Q. B. D.494, C. A.,per Jessel, M.R., 
at p. 503. 

(e) It. v. All Saints, Wigan (Churchwardens) (1876), 1 App. Cas. 611. 

(/) Clarke v. Itoehe (1877), 36 L. T. 727. 

\g) R. v. Bell, Ex parte Kent (1908), 24 T. L. B. 266, C. A. 
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Sub-Sbot. 1.—Costs. 

255. The Rules of the Supreme Court as to costs apply, as far 
as they are applicable, to all civil proceedings on the Grown side. 
Costs are, therefore, matters for the discretion of the court or 
judge (h). 

uw general rulo which the court will follow is that costs will be 
given to the successful party, unless the circumstances of the case 
show special reasons why costs should not follow the event ( i ). 

Accordingly, a respondent who successfully shows cause why a 
mandamus should not issue will get his costs (/c); and the rulo 
extends to all respondents considered by the court to bo parties who 
are bound to appear by reason of their having an interest in the 
dispute (l), so that not only the licensing justices, but also successful 
objectors before them, may be awarded costs upon the discharge of 
a rule nisi calling upon justices to show cause why they should not 
hear an appeal in respect of an application for a licence (m). 

Similarly a party who unsuccessfully opposes the issue of a writ 
of mandamus will have to bear the costs («); and the rulo applies to 
parties who succeed upon an objection in the court below, which 
subsequently turns out to be ill-founded, and who unsuccessfully 
oppose the issue of a mandamus to correct the error (o). The rule, 
however, would not be applicable in the case of a party who, having 
succeeded in the court below upon an erroneous decision, yet does 
not oppose the correctness of the error by appearing to show cause 
against the issue of a mandamus (p), unless he substantially litigates 
the rule up to the time of cause being shown (q). 

256. It will be held a special circumstanco, justifying departure 
from the rule that costs follow the event, where the matter in 
question was wrongly decided by the court below, uninfluenced by 
any impvopor objection by the party in whoso favour the decision 

{/*) See R. S. C., Ord. 65, applied by Crown Office Rules, r. 261. 

(t) It. v. Ncwbmy Corporation (1841), 1 Q. 11. 751 ; R. v. Great Yarmouth 
Justices (1855), 1 Jur. (n. s.) 476 ; It. v. Harding (1S90), 6 T. L. R. 175. 

(A) R. v. Uridgnoith Corpmation (1839), 10 Ad. & El. 66, where it was laid 
down by Lord Lknman, C.J., at p. 70, that “ where a person is bound by la,v 
to pronounce a decision, and that decision is disputed before us, and proves to 
be right, he is entitled to costs.’’ 

(/) 11. v. West Riding of Yorkshire Justices, Ex parte Shaw, [1898] 1 Q. B. 503, 
at p. 512. 

(w») Ibid., per Kennedy, J„ at p. 512 : “ It was suggested on bolialf of the 
unsuccessful applicant that, in view of the recent decision in the House of Lords 
of Boulter v . Kent Justices, ( [1897] A. 0. 556), we had no jurisdiction to give 
costs to that paity who was the objector before the licensing justices. We have 
considered whether or not there has been introducod, by reason of that decision, 
a bar to our granting costs in such a case to a successful respondent, and we ai o 
of opinion that there is no such bar.” 

(n) It. v. Cumberland Justices, R. v. Lancashire Justices (1848), 17 Ii. J. 
(M. 0.) 133 ; R. v. Wilts and Berks Canal Navigation (1874), 30 L. T. 498. 

» R.v. Cumberland Justices, R. v. Lancashire Justices, supra; followed in 
R, v. Surrey Justices (1850), 19 L. J. (m. c.) 171. See also Ii. v. Surrey Justices 
(1846), 9 Q. B. 37. 

At) A v, Cumberland Justices, R. v. Lancashire Justices, supra; R . v. 
Surrey Justices (1850), supra. 

(j) R. v. Birmingham Union (1874), 44 L. J. (it. a) 48. 
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Municipal 

election. 


was given (r); or where the objector in the court below was entitled 
to succeed according to the law as it was then understood, but the 
point first receives judicial construction upon the application for the 
mandamus (*). And where it appears doubtful whether the suc¬ 
cessful applicant for a mandamus was entitlod to succeed, upon the 
facts existing at the time of his original application to the body 
against whom the writ, upon facts subsequently existing, afterwards 
issued, he will generally not be regarded as a successful party within 
the rulo(<). Also, where the necessity of the mandamus was occasioned 
by the default of the successful applicants for the writthe latter will be 
required to pay the costs (a). It is also a case for the exercise of the 
discretion of the court not to give costs to the successful party when 
the mandamus issues against a person who has done all he could 
to act in a right and proper manner in the discharge of a public 
duty(t). 

Where defendants succeed in their return to the writ upon a 
point which might have been raised on showing cause, so that the 
prosecutors were misled into continuing the proceedings, such 
prosecutors may be required to pay only the costs of the return and 
proceedings subsequent thereto (c). 

The rule that a party who unsuccessfu'ly opposes an application 
for a mandamus must pay the costs applies to a party who shows 
cause in the first instance ( <1 ). 

257. The ancient common law doctrine that the Crown neither 
pays nor receives costs applies to proceedings concerned with the 
prerogative writ of mandamus («). 

258. Where a mandamus to hold a municipal election (f) is 
issued with the consent of tlio local authority against whom the 
writ goos, the applicant may be given his costs, and the local 
authority may consent to the payment of such C 08 ts(< 7 ). The order 
may be drawn up in such a manner as to prevent any individual 
member of the local authority in question being personally 
liable ( [h). 


(r) R. v. Cheshire Justices (1848), 5 Dow. A L. 420; R. v. Middlesex ( Sheriff) 
(1848), 5 Q. B. 365. 

(s) B v. Harden (1854), 23 L. J. (q. b.) 127; boo also R. v. Hull and Selby 
Bail. Co. (1844), 13 L. J. (Q. B.) 257. 

(t) B. v. Langridge (1855), 24 L. J. (q. b.) 73. 

(а) R. v. Burleigh Board of Health (1859), 1 L. T. 92, where the applicants 
had been plaintiffs in a successful action against the board and did not sign 
judgment until after two years, so making it necessary for the board to refuse 
to levy a rate for payment until they had the authority of the court to justify 
them in so doing. 

(б) B. v. Cox (1884), 48 J. P. 440; R. v. Harding (1890), 6 T. L. II. 175. 

(c) B. v. St. Vancras ( Churchwardens ) (1843), 2 Dowl. (n. a.) 955. 

Id) B. v. Derby Recorder (1851), 2 L. M. A F. 292. 

(e) B. v. Canterbury ( Archbishop ), [1902] 2 K. B. 503, 572; and [1903] 1 
K. B. 289, C. A., per Oolxjnh, M.B., at p. 292. 

(/) Bee Municipal Corporal ions Act, 1882 (45 A 46 Viet. c. 50), ss. 70, 225; 
ana pp. 80, 81, ante. 

(g) Be Strutford~on-Avon Corporation (1886), 2 T. L. R. 431 ; R. v. Cambridge 
Corporation (1845), 4 Q. B. 801. 

(A) R. v. St. Saviour's. Southwark (1838), 7 Ad. A El. 925. 
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259. A person who shows cause against an order nisi or 
summons on the ground that he is affected by the proceedings for 
the writ is liable to costs in the discretion of the court or judge if 
the order is made absolute or the prosecutor obtains judgment ( i ). 

260. An order in the nature of a mandamus to justices ( k ), to a 
county court judge ( l ), to a revising barrister (hi), or to a coroner (n), 
may be issued with or without costs as to the court may seem fit. 
An arbitrator may be ordered by the court or a judge to state a case 
on such terms as to costs as seems just to the authority making the 
order (o). 

261. The costs of service of an order absolute may be allowed in 
the discretion of the taxing officer, where the writ is not issued (p). 

Generally, costs will not be given upon making a rule absolute 
for a mandamus. A separate application must be made for such 
costs ( q ). 

262. Every application for the costs of a mandamus must, unless 
the court or a judge orders otherwise, be made before the fifth day 
of the sittings next after that in which the right to make such 
application accrued, and shall be upon notice of motion to be served 
two days before the day named therein for moving, and shall be 
brought on as if it were an ex parte motion, and not be put into 
the Crown paper (r). The party moving for costs must leave at 
the Crown Office a notice for the production in court of all the 
affidavits filed in support of, and in opposition to, the original 
order (a). No affidavit is necessary showing a previous demand 
upon the party for the costs (t). 

Where it appears, upon making a rule absolute for a mandamus, 
that the litigation is, in fact, at an end, the costs may be 
given as part of the rule (a). The mere fact that cause is not 
shown against the rule does not imply the termination of the 
litigation (b). Where a mandamus issues to a local authority to 
hold a municipal election (c), the local authority having consented 
to the application, costs may be given to the applicant when 

(i) Crown Office Rules, r. 5‘J. 

(h) Justices Protection Act, 1818 (11 & 12 Viet. c. 44), b. 5; and t>ce 
p. 106, ante. 

(l) Oounty Courts Act, 1888 (51 & 62 Viet. o. 43), s. 131; and see p. 107, 
ante. 

(m) Parliamentary and Municipal Registration Act, 1878 (41 & 42 Viet, a 26), 
s. 37 ; and see p. 109, ante. 

! n) Coroners Act, 1887 (50 & 51 Vxct. c. 71), 6. 6; and see p. 108, ante, 

o) Arbitration Aot, 1889 (52 & 53 Viet. c. 49), s. 20; and see p. 109, ante, 

p ) Crown Office Rules, r. 63. 

q) B. v. Brighton and South Coaet Bail. Co. (1864), 10 L. T. 496. 

A Crown Office Rules, r. 60. 

(a) Ibid., r. 67. 

m B. v. Cheshire Justices (1848), 5 Dow. & L. 426. 

(a) B. v. East Anglian Bail. Co. (1853), 2 E. & B. 475 ; B. v. Thames and Isis 
Navigation Commissioners (1839), aited 8 Ad. & El. 901, n,; B. 7. Brighton and 
South Coast Bail. Co., supra. 

(6) B. r. East Anglian Bail Co., supra. 

(e) Municipal Corporations Act, 1882 (45 & 46 Viet. o. 50), s. 70; and Looal 
Government Aot, 1888 (51 & 52 Viot. o. 41), s. 75. See also p. 126, ante. 
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S»ct. 4. 

Mandamus. 
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for costa. 


Nature. 


granting the application for the writ, although notice that costs 
would then be applied for has not been given to such local 
authority ( d ). 

When a writ of mandamus has issued, and there has subse¬ 
quently been a trial of the issues arising upon the return, the 
costs of the writ may be included in the costs of the trial, so that a 
separate application for such costs is not necessary (e). 

When it has been returned to a writ of mandamus that the 
functionaries to whom it was directed are no longer in office, it 
is no reason why the writ should not go bo as to entitle the 
prosecutor to liis costs (/). 

263. When an order for a mandamus has been made absolute, 
the court will not order a prosecutor who has an interest to try in 
the matter to give security for costs, or stay the proceedings, on the 
ground of his poverty, or on the ground that other persons have 
induced him to apply foi the writ (g ). 

Sect. 5.—Quo Warranto. 

SuB-Sscr. 1 .—Nature and Purpose. 

264. An information in the nature of a quo warranto is the 
modern form of the obsolete writ of quo warranto which lay 
against a person who claimed or usurped an office, franchise, or 
liborty, to inquire by what authority he supported his claim, in 
order that the right to the office or franchise might be deter¬ 
mined. It also lay in cases of non-user, abuse, or long neglect 
of a franchise (a). Although in form a criminal proceeding, an 
information in the nature of a quo trail an to has long been applied 
to the mere purpose of trying the civil right to the office or 
franchise (6 ); and now it is provided by statute that proceedings 
in quo warranto shall be doomed to be civil proceedings whether for 
purposes of appeal or otherwiso (c). 


(< ! ) AV West Sussex County Council, Ex parte Henderson (ISM), 63 L. J. (q b.) 
134. 

(e) It. v. Fall (1811), 1 Q. lb 6:36. 

{/) II . v. Alien (1872), L. It. 8 (1. B. 63, per Blackbuun, J., at p. 70. 

(y) U. v. Malmesbuiy Corpoiatioi, (1841), y Dowl. 339. 

(a) 3 111. Coni. 262; 2 Co. Inst. 282. It is for tho purpose of trying the right 
to corporuto offices, that quo warranto proceedings have usually been resorted to 
in modern timos. For an instance of quo warranto proceedings on account of the 
abuse of n franchise, see 11. v. Hertford Corporation (1699), 1 Salk. 374, where the 
dofondant was required to show by what authority ne had admitted persons to 
be freemen of tho corporation who were not inhabitants of the borough; and 
see Peter v. Kendal (1827), 6 B. & C. 703, at p. 710. In R. v. Bridge (1749), 
1 \Ym. 111. 46, thore wore quo warranto proceedings in respect of holding a 
court loot after long disuse. 

(b) Tho quo warranto information retained its criminal aspect for some time 
after it hud superseded the writ, inasmuch as, in addition to trying the civil 
light, seizing tho franchise, or ousting the wrongful possessor, there was a fino, 
although it was only nominal (3 Bl. Com. 263). For the contents of a modern 
information in the nature of a quo warranto, see Crown Office Rules, 1000, 
Appendix, Form No. 32; Encyclopedia of Looal Government Law, Yol. V., 
pp. 307, 308. 

(c) Judicature Act, 1884 (47 & 48 Yict. o. €1), s. 13. 
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Sob-Sect. 2. —When Quo Warranto will and will not lie. 

265. An information in the nature of a quo warranto will only 
lie ( d ) in respect of any particular office when that office satisfies tho 
following conditions:— 

The office must have been created by charter from the Crown or 
by statute (e). Thus, an information will not lie in respect of the 
office of churchwarden, for there can be, in such a case, no usurpa¬ 
tion of any right of the Crown (/), nor against an officer of a private 
corporation which exercises no franchise or authority under tho 
Crown (g), nor against a clerk to a body of land tax commissioners, 
because his post is not a corporate office (h). 

The duties of the office must be of a public nature (i). Thus, 
an information will not lie in respect of the post of treasurer to a 
district council which acts as rural sanitary authority pursuant to 
the Local Government Act. 1894 (k), because the duties of such 
an office are not of that public and substantive nature required to 
support a quo warranto ( l ). 


Sect. ft. 
Quo 

Warranto. 

Essential 

conditions. 

Creation of 
oiiicc. 


Duties must 
be public. 


(d) As to when mandamus and not quo warranto is tho proper remedy for 
trying the right to a corporate office, seo title Corporations, vol. VIII., pp. 326, 
333 ; and pp. 79 el seq., ante. 

(e) Darin / v. R. (18-16), 12 Cl. & Fin. 520, II. L. Hitherto it had boon thought 
that the remedy by quo u'arranto was confined to cases of usurpation upon fho 
Crown directly. In this case, howover, it was considered that an office 
created by statute was created by the Crown in a sufficient senso for an informa¬ 
tion to lie. Ceitain earlior cases on tho point uro accordingly no longer of any 
authoiity, as, for instance, ll. v. Ramsden (1835), 3 Ad. & El. 456; Re Aston 
Union (1837), 6 Ad. & 151.784, cases where an information was refused in rospoct 
of the office of guardian of the poor, wheroon now see ll. v. Hampton (1865), 6 
B. & S. 923; and If. v. Rawlins (1884), 14 Q. il. D. 325, where tho office of poor 
law guardian was hold to bo a proper subject for an information. If tho office 
is crnalod by statute the sanction of Parliament may bo either mediato, as 
where commissioners or some other body are empowered by statute to 
create the office, or immediate (R. v. St. Martin’s-in-the- Fields Guardians 
(1851), 17 Q. B. 149). 

(/) R. v. Shepherd (1791), 4 Term Rep. 381; and such office is not affected by 
the decision in Darley v. R., supra (Re Barlow (1861), 30 L. J. (q. n.) 271). 

(g) R. v. Bedford Level Corporation (1805), 6 Eust, 356, where the office in 
question was that of registrar to such a corporation. 

(A) R. v. Thatcher (1822), 1 Dow. & By. (k. b.) 420. 

(») R. y. St. Martin's-in-the-Fields Guardians, supra, per Lord CAMPBELL, C.J., 
at p. 160: “ Is the office of a public nature ? We must look to the fuuctions, 
and compare them with those which were held to constitute such an office 
in Vartey v. R., supra. The Houso of Lords laid down no criterion in that 
case; but they hold that the office there in question was public within the rule 
they laid down." 

Ue) 66 & 67 Viet. o. 73. 


(l) R. v. Wells (1895), 43 W. R. 676. An information in the natuie of a quo 
warranto haB also been held to lie in respect of the following offices:—Vestry¬ 
man elected under the Metropolis Management Act, 1855 (18 & 19 Viet. o. 120 ), 
on the ground that it was an office created by statute (R. v. Soutter, p89li 
1 Q. B. 57, C. A.), and on the same grounds it would appear to lie in respect of 
the office of metropolitan borough councillor, which replaced the office of vestry¬ 
man (London Government Act, 1899 (62 & 63 Viet o. 14) ; see title Metropolis) ; 
guardian of the poor elected under the Poor Law Amendment Act, 1834 (4 & 6 
Will, 4, c. 76) (R. V. Hampton (1865), 6 B. & S. 923) ; clerk to a board of 
guardians elected by the board under an order of the Poor Law Commissioners 
(now the Local Government Board) pursuant to the Poor Taw Amendment Act, 
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The office must be one the tenure of which is permanent, 
the word " permanent ’■ being here used in contradistinction to 
removable at pleasure (m), or, in other words, the holder of the 
office must be an independent official, not one discharging the 
functions of a deputy or servant, or holding at the will and pleasure 
of others (n). Want of permanency in this sense will lead to the 
refusal of an information in respect of the post of clerk to borough 
justices, for the clerk holds his office at the pleasure of the justices, 

1834 (4 & 6 Will. 4, c. 76) (R. v. St. Martin's-in-the Fieldt Guardians (1851), 
17 Q. B. 149), for tlie office is hold mediately, although not immediately, 
from the Crown (Yeatries Act, 1850 (13 & 14 Yict. c. 57), see also 72. v. 
Griffiths (1851), 17 Q. B. 164); county treasurer in Ireland (Darley v. R. 
(1846), 12 Cl. & Fin. 520, II. L., where the ground of the decision was that the 

S ublie had an interest in the distribution of a fund, and that the officer 
istributing it was therefore performing duties of a publio nature, and oompare 
R. v. Here.fordshire Justices (.819), 1 Chit. 700) ; the official of a court leet (72. v. 
Aythrop (1757), 2 Keny. 17); and, apparently, superintendent registrar of births, 
mariiages, and deaths (in Ex parte Parry (1887), 3 T. L. It. 649, it was hold that 
an information would not lie in such a case, but in R. v. Burroios, [1892] 1 Q,. B. 
399, A. L. Smith, J., refened to that as “ an unfortunate decision,” and held 
the case to be of no authority. In R. v. Carroll (1888), 22 L. It. Ir. 400, however, 
Expaite Parry , supra, was followed. In R. v. Acason (1862), 8 Jur. (N. s.) 84], 
an information was granted in respect of this offico, but the point whether or not 
such an information would lie was not discussed). 

The following (inter aha) are offices in rospect of which there have been quo 
warranto proceedings, although the question whether or not an information in 
the nature of a quo warranto would lie was not discussed in some of them 
Recorder of a borough (R. v. Colchester Corporation (1788), 2 Terra Rep. 259); 
freeman of a borough (/*. v. Pepiper (1838), 7 Ad. & El. 745); burgess(/?. v. Tate 
(1803), 4 East, 337 ; 72. v. Trelnwneii (1765), 3 Burr. 1615 ; Seale v. R. (1857), 
8 E. & B. 22, Ex. Oh.); bailiff of a borough (72. v. Sargent (1793), 5 Term Rep. 
466); constable (R. v. Wallis (1793), 5 Term Rep. 875); mayor ( R. v. Dixon 
(1850), 15 Q. B. 33); aldorman (72. v. Bradley (1861), 3 E. & E, 634; see also 
72. v. Morton, [1892] 1 Q. B. 39); town councillor (72. v. Ireland (1868), L. R. 3 
Q. B. 130; II. v. Beer, [1903] 2 K. B. 693); coroner of a borough (12. v. Taylor 
(1810), 11 Ad. & El. 949; R. v. Grimshaw (1847), 10 Q. B. 747); coroner of a 
county (72. v. Diplock (1868), 10 B. & S. 174, n.); deputy returning officer at 
election of guardians (72. v. Carter (1904), 68 .T. P. 466); governor of a borough 
gaol (72. v. Lanraster (1847), 10 Q. 11. 962); alderman and justice of the peace 
(72. v. Patteson (1832), 4 B. & Ad. 9); justico of the peace for a manor (V. v. 
Mashiter (1837), 6 Ad. & El. 163); shoriff (72. v. Whitwell (1792), 5 Term Rep. 
85); chief constable (/?. v. WatJcinson (1839), 10 Ad. & El. 288), clerk of the peace 
111. v. Russell (1869), 10 B. & S. Pi); judge of a county court (R. v. Parham 
(1849), 13 Q. B. 858) ; high bailiff of a county court ( R. v. Dyer (1849), 13 Q. B. 
851); master of a City Company (72. v. Attwood (1838), 4 B. & Ad. 481; 72. V. 
Bumstcad (1831), 2 11. & Ad. 699); member of the General Council of Medical 
Education (72. v. Storrar (1859), 2 E. & E. 133. Bee also Comyns’ Digest, 5th 
ed. (1822), Vol. VIL, pp. 192—195, for a list of cases in which quo warranto 
has neon held to lie or the reverse. 

(m) 72. v. Hampton (1865), 6 B. & S. 923, where, although, as a guardian of 
the poor elected under the Poor Law Amendment Act, 1834 (4 & 5 Will. 4, o. 76), 
the defendant was elected for a year only, yet, not being removable at pleasure, 
-he held an office which was permanent in the present sense. 

(») Darley v. 72., supra. For the court to interfere in such a case would he 
unnecessary, as in Bradley v. Sylvester (1871), 25 L. T. 459, where it was a 
question of bringing about the vacation of an office, which the employers could 
do without the intervention of the court; or futile, as in Ex parte Richards 
(1878), 3 Q. B. D. 368, where the applicant allegod that he had been illegally 
dismissed from office, and the court was satisfied that if he were reinstated, he 
eould legally and would be dismissed immediately. 
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and is removable by them without reason shown (o); and also in 
respect of the office of assistant overseer (p) t and of town clerk ( q ), 
and for the same reason. 

The court must also be satisfied that the person proceeded 
against has been in actual possession and user of the particular 
office in question (a), A mere claim to be admitted to the office is 
not sufficient; there must be a possession or user as well as a 
claim (6). Whether particular acts constitute an user of an office 
is a question of fact, but there is a sufficient user of the office to 
enable an information to issue if the steps necessary to constitute 
admission to the office have been taken (c). Thus, the making of 
the requisite declaration by a town councillor will be a sufficient 
user to found an information (d). A mere claim to take the steps 
which are a necessary preliminary to admission to an office is not a 
sufficient user to warrant an information (e); nor is an acceptance 
of the office which is merely conditional, as where the defendant 
announces his intention of not exercising an office to which he has 
been elected until he is free of an incompatible office held bj him (/). 

266. Resignation of the office in question after a rule nisi for an 
information in the nature of a quo warranto has been obtained wfll 
not prevent the rule being made absolute (r/). Bo, where the object of 


(o) If. v. Fox (1858), 8 E. & 1). 939. 

(p) If. v. Simpson (1870), 19 W. II. 73. Similarly au information was refused 
in respect of tho office of secretary of a grand jury in Ireland (R. v. Bayly, 
[ 1898] 2 I. R 335 ); and borough rate collector in Ireland (If. r. Whelan (1887), 
20 L.R Ir. 461). 

(q) By the Municipal Corporations Act, 1882 (45 & 46 Viet c. 50), s. 17, a 
town clerk appointed thereunder holds office during the pleasure of the council. 

(а) R. v. Whit well (1792), 5 Term Rep. 85. In accordance with the principle 
here laid down, an information was refused against a defendant whose member¬ 
ship of a burial board was in question, whon it was shown that he had not only 
doclined to attend any meeting of the board, but had refrained from tendering 
himself to be sworn, and could therefore in no sense be regarded as a person 
exercising an office or franchise (R. v. Jones (1873), 28 L. T. 270). See also 
Re Armstrong (1856), 25 L. J. (q. b.) 238, where an information was refused, 
the defendant having done nothing more than to merely allow his name to 
remain on the burgess roll, from which it was desired by the relator to remove 
him. Similarly, in If. v. Slatter (1840), 11 Ad. & El. 50o, where it appeared that 
the defendant had been elected a town councillor, but that ho had not been in 
office de facto, i ot having made the declaration under tho Municipal Corporations 
Act, 1835 (5 tte 0 Will. 4, c. 76), s. 50, which replaced tho old process of 
swearing in, tho rule was discharged, no user of the office having boon shown. 

(б) R. v. Ponsmby (1755), 1 Ves. 1; If. v. Pepper (1838), 7 Ad. & El. 745. 

(c) If. v. Tate (1803), 4 East, 337, where the defondant had been sworn in as 
a town councillor, and although the ceremony of swearing in was dofective in 
law, it was nevertheless held that the defendant, having not merely claimed to 
take the oath, but having actually taken it in a way ho thought sufficient, was 
a proper subject for a quo warranto information. 

(d) Compare If. v. Slatter, supra ; R. v. Tate, supra. 

(e) R, v. fVhituell, supra, where the defendant was Bhown to have claimed) not 
to exercise the office of sheriff, hat only to take the oaths of office. 

(/) If. v. Tidy , [1892] 2 Q. B. 179, where the defendant was required to show 
by what authority he claimed to exercise the office of vestry clerk, the objection 
being that he already held the incompatible office of churchwarden. See also 
If. v. Jones, supra. 

(o) R, v. Warlow (1813), 2 M. & S. 76. Compare R. v. Williams (1894), 64 
L. J. (it. o.) 34. 


Sect, a 

Quo 

Warranto. 

Actual 

possession. 


Effect of 
resignation. 



182 

Sect. 5. 
Quo 

Warranto. 


Procedure 
when office 
full. 


Election to 

municipal 

office*. 


Crown Practice. 

the proceeding is to displace the defendant in such a manner as to 
leave the office open for another party to claim it, and not merely 
to create a vacancy to be filled up by an election (h), the rule may 
be made absolute when the resignation took place before the rule 
nisi was obtained. An information will not be granted for the 
purpose of trying the right to an office which is no longer in 
existence (i). 

267. If the office is in fact full the proper method of questioning 
the holder’s title thereto is to proceed by means of an information 
in the nature of a quo wairanto against the holder of the office (ft). 

268. Where it is provided by statute that election to a municipal 
office is to be questioned by an election petition ( l ), an information 
in the nature of a quo wairanto will not lie, and proceedings by 
way of quo warranto have accordingly been abolished in respect of 
such offices (m). Although the statutory provisions displace quo 
wairanto as a remedy in cases within thoir scope, nevertheless 
procedure by way of quo warranto remains applicable to all cases 


(k) It. v. Blizard (1866), 7 13. & S. 922, where it waa pointed out by the court 
that if the proceedings were merely to vacate the office to make way for a new 
election tho resignation would serve as well os removal by a quo warranto; but 
that a disclaimer by the defendant or judgment for the Crown on a quo 
warranto proceeding would leave it open to the relator to claim the office in 
question, which was that of town councillor. 

(i) II. v. Saunders (1802), 3 East, 119, where, the corporation having been 
dissolved, tho defendant claimed, os a late alderman thereof, to he returning 
officer in a parliamentary election, and it was held that as there wote no civil 
rights in controversy, the office being no longer in existence, the court could not 
interfoio ; Be llama (1837), 6 Ad. & El. 475, whole tho defendant was a late 
town cleik who hod boon removed by the council at the time of tho Municipal 
Corporations Act, 1833 (5 & 6 Will. 4, c. 76), and who claimed compensation 
under s. 66 of that Act, and it was laid down that an information could not be 
granted to try tho title to an office which was determined. Compare 11. v. New 
Radnor Aldermen (1709), 2 Keny. 498. 

(k) R. v. Colchester Corporation (1788), 2 Term Rep. 259, where the application 
was for a mandamus to admit a cot tain person to the office of recorder instead of 
tho person who had boon admitted, tho object being to try the validity of the 
eloction ; It. v. Derby Corporation (1837), 7 Ad. & El. 419, whore an unsuccessful 
candidate for the position of councillor of a borough attempted to displace a 
successful rival who had been doclared elected, and had been admitted to the 
office, by applying for a mandamus to administer to tho unsuccessful candidate 
tho declarations necessary to qualify him for thu office. Seo also Frost v. Chester 
Corporation (1855), 5 E. & 13. 631 ; It. v. St. Martin's-in-the-Fields Guardians 
(1861), 17 Q. 13. 149, whoro the application was for a mandamus to elect the 
clerk to the board of guardians, the office being full; B. v. Beedle (1831). 3 Ad. 
& El 467, where, in order to impugn an election to a body of Streets Com¬ 
missioners, a mandamus was asked for and refused commanding the entry of 
another candidate’s name as the poison elected, instead of the person who had 
been declared eloctod ; R. v. Winchester Corpoiation (1837), 7 Ad. & El. 215 ; 
It. v. Ricketts (1838), 3 Nev. & P. (q. jj.) 101; It. v. Phtppen (1838), 7 Ad. & El. 
.966; It. v. Oxford Corporation (1837), 6 Ad. & El. 349; It. v. Leeds Corporation 
(1841), 11 Ad. & El. 612; Frost v. Chester Corporation, supra. As to when a 
mandamus is an appropriate romody, see p. 79, ante; and see, generally, title 
Corporations, Vol. VllL, pp. 326, *333. 

(l) Seo title Elections. 

(m) It. v. Morton, [1892] 1 Q. B. 39; Bee also It. v. Milts, Ex parte Cole (1895), 
6!) J. P. 407, and Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 87; 
Local Government Act, 1894 (56 & 57 Viet. o. 73), s. 48. 
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outside that category. So, although an olection petition is the 
proper remedy when an election is objected to on the ground that 
the person whose election is questioned was, at the time of the 
election, disqualified, yet the remedy by quo warranto is left 
untouched where a person becomes disqualified aftor election, or 
where there is a continuing disqualification—in other words, where 
the objection is a continuous holding of the office by the person 
disqualified (»). 

269. An information in the nature of a quo warranto is not an 
appropriate form of procedure where the offico in question is of an 
eleemosynary character. Accordingly, an information will be refused 
in respect of the office of master of a hospital and free school, 
which institution is a private charitable foundation, and the right 
of appointment to offices therein is in governors who are private 
and not public functionaries. Moreover, it is immaterial that a 
charter of incorporation for the institution has been obtained from 
the Crown (o). 

For the same reason a quo warranto information is not an 
appropriate procedure in respect of such an office as that of 
committeeman of the Licensed Victuallers’ Association (p). 

270. Again, quo warranto proceedings will not be permitted for 
the purpose of attacking the legality of a charter of incorporation 
granted to a town through an officer appointed thereunder. Accord¬ 
ingly, an information in the nature of a quo warranto calling upon 
the defendant to show by what authority he claims to bo coroner of 
a borough, on the ground that the borough charter has not been 
properly granted, will be refused ( q ); as also if the mayor of a 
borough is made the defendant for a similar purpose (r), as tho real 
object is not to test the validity of the appointment, but to call in 
question the charter of incorporation. 

271. The principles which determine whether or not a quo 
u arrauto information will lie in respect of a corporate office apply, 


(«) It. v. liter, [1903] 2 3L B. 693, where the defendant wag called upon to show 
l>v what authority he claimed to hold the office of councillor of a borough, tho 
objection being that he was a bankrupt, and therefore disqualified by reason of 
the Bankruptcy Act, 1883 (46 & 47 Viet, c. 52), s. 32, which provides that a 
bankrupt shall he disqualified for “being elected to or bolding or exercising the 
office of mayor, alderman, or councillor,” and it was held that, although an 
election potition would have been the appropriate remedy for objecting to the 
election, yet the remedy by quo warranto had not been taken away w other 
cases, as here, where the disqualification was in respect of holding or exercising 
the office, as well as being elected thereto. As to qualification for municipal 
office, see titles Emotions ; Looat, Government. 

(o) It. v. Moueley (1846), 8 Q. B. 946; followed in It. v. Awhinlch (1891), 
28 3j. K. Ir. 404, where tho office in question was that of surgoon or physician 
to an hospital founded by private persons and afterwards incorporated by Act 
of Parliament. Compare 11. v. Gregory (1772), cited at 4 Term Itep. 210, n., 
where it was held that a quo warranto information would not lie for the purpose 
of trying the validity of an election to a fellowship of a college. As to tho 
officers of charitable institutions, see title Charities, Vol. IV., p. 247. 

(p) Ex parte Smith (Abel) (1863), 8L. T. 458. 

(q) R. v. Taylor (1840), 11 Ad. & EL 949. 

(r) R. y. Jones (1863), 8 L. T. 603. 
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beot. 5. go far as is possible, to other franchises. Thus, an application for 
Quo an information calling upon the defendant to show by what authority 
Warranto, he has made and set up a franchise of a private nature will be 
refused (#). And a quo warranto information is not the proper 
procedure by which to try the question whether or not a franchise 
is properly exercised in respect of which there could be no judgment 
of ouster or which could not be seized with the King’s hands (t). 

Discretion of 272. When the title to u corporate office is in question the court 
the court. will not grant leave to file a quo warranto information as a 
matter of course simply because a reasonable doubt as to the legal 
validity of the title is shown. It is wholly within the discretion of 
the court to grant or refuse an information in such case, and 
the court will take into consideration the consequences which would 
be likely to follow should the information be granted, and also all 
the circumstances of the application (a). 

The court will accordingly refuse to disturb the peace and quiet 
of a corporation by granting leuve to tile an information where 
to do so would be merely vexatious, as where there has been an 
irregularity in the election to the office which is without any 
material result^), or which cannot be shown to have been pro¬ 
ductive of harm (c). Again, whore the circumstances of the 
application are such as to throw suspicion upon the motives of the 
relator, the court will not grant an information the consequences 
of which may be to dissolve the corporation (d ); nor where there is 
ground for supposing that the relator is not the real prosecutor 


(a) Lowther’s ( Sir Wm.) Vase (1725), 2 Ld. Raym. 1409, where tlio pioceedmgs 
were in respect of having set up a warren. 

[t) E. v. Durham Justices, Ex parte Sunderland Justices (1880), 2 L. T. 372, 
where the question was whether or not a bench of justices had the exclusive 
right of granting ale-houso licencos. “In case of judgment for the lung, for 
that the party is entitled to no such franchise, or hath disused or abused it, 
tho franchise is either seised into the King’s hands, to he granted out again to 
whomever ho Bhall please; or, if it be not such a franchise as may subsist in the 
hands of the Crown, there is merely judgment of ouster, to turn out the party 
who usurped it ” (3 Bl. Com. 263). Eor a list of miscellaneous franchises for 
which quo warranto lias lain, eoo Co. Ent. (“ Quo Warranto "), p. 527. 

(а) 11. v. Wardropcr (1766), 4 Burr. 1963 ; 11. v. Dawes (1767), 4 Burr. i.022; 
li. v. Sargent (1793), 5 Term Bep. 400; It. v. Stacey (1785), 1 Term Rep. 1 ; It. y. 
Furry (1837), 6 Ad. & EL 810; E. y. Trevenen (1819), 2 B. & Aid. 339; R. y. 
Cousins (1873), L. R. 8 Q. B. 216. 

(б) E. v. Ward (1873), *L. R. 8 Q. B. 210, whore Blaokbukn, J., said at 
p. 213, referring to Btat. (1693) 4 & 5 Will. & Mar. c. 18, s. 2, “ the very object of 
requiring the information to be filed only with the express order of the Queen’s 
Bench made in open court was that the court might in its discretion refuse to 
file an information when it would be vexatious to ao so. 1 ' The application was 
in respect of the office of member of a local board of health, and the objection 
was that the defendant was chairman and therefore returning officer, and 
accordingly ineligible as a candidate. The court found that the mistake had 

. produced no material result, inasmuch as tho same person would have been 
chosen had the election been conduoted on strictly regular lines, and refused to 
disturb the peace of the district by filing an information. Blackbuhn, J.,added, 
however, that the decision would not apply when tho chairman wilfully and 
contumaciously acted in his own election. 

(c) R. y. Cousins (1873), L. R. 8 Q. B. 216 ; see also Bradley v. Sylvester (1871), 
25 L. T. 459, at p. 460. 

(d) R. y. Trevenen (1819), 2 B. & Aid. 339, 479. 
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but is the instrument of other persons who are incompetent as 
relators («), or that he is applying in collusion with strangers (/). 
But an information will not be refused simply because its effect 
would be to dissolve the corporation ( g ), nor only because a person, 
not a member of the corporation, has been furnishing the means of 
carrying on proceedings (A), nor merely because the application is a 
friendly proceeding (i). 

Bub-Sbot. 3 .—Who may apply for a Quo Warranto Information . 

278. An information calling upon a corporation, or a number of 
individuals claiming to be a corporation, to show cause by what 
authority they, as an aggregate body, claim to act as a corporation, 
can only be filed ex officio by the Attorney-General on behalf of the 
Crown, and not by a private relator (7c). 

274. A private relator may apply for an information against tho 
several members of a corporation on grounds affecting their indi¬ 
vidual titles, to show by what authority they respectively claim to 
exercise their individual functions (/). In order that the right to 
offices and franchises in corporations and boroughs might lpe 
speedily tried and determined it was provided by statute (a) that an 
information in the nature of a quo warranto might be exhibited at 
the relation of any porson against persons intruding into or unlaw¬ 
fully holding and executing the offices of mayors, bailiffs, port¬ 
reeves, and other offices within cities, towns, corporate boroughs 
and places in England and Wales, and the provisions of the statute 
have been held to apply to corporate offices though not in a municipal 
corporation, but not to offices of a gwasi-eorporate' nature in a 
non-corporate district ( b ). 

275. A private relator must have some interest in the election he 
impeaches (c). To attack the possessor of an office in the corporation 

(c) R. v. Cndlipp (1796), 6 Term Bep. 503. 

tf) R.y. Trevenen (1819), 2 B. & Aid. 339, 479. 

p) R. v. Parry (1837), 8 Ad. & El. 810; R. v. Morris (1803), 3 East, 213. 

lh) R v. Wakeltn (1830), 1 B. & Ad. 50. 

(t) R v. Marshall (1817), 2 Chit. 370. 

(A) R. v. Carmarthen Corporation (1759), 2 Burr. 869 ; R. v. Ogden (1829), 10 
B. & C. 230; and see R. y. Staples (1867), 9 B. & S. 928, n. 

( l ) R. y, Carmarthen Corporation, supra; R, y. White (1830), 5 Ad. & El. 612 
It follows that where the same objection applies to every member of tho corpora¬ 
tion (as in R. v. White, supra), a private relator can in effect assail the whole 
corporation, and the information will not be refused simply because to grant it 
involves the possible dissolution of the corporation (ibid., per Williams, J., at 
p. 619). 

(a) 9 Ann. o. 25 (1710), preamble and s. 4. 

(b) See if. v. BaMiovse. (1867), 7 B. & S. 911, at p. 920; and R. v. MKay 
(1826) ,6 B. & O. at p. 646. 

(r.) R. v. Briggs (1864), 11 L. T. 372, per CnOMl-TOH, J, at p. 372: ** The 
object of having a relator who has an interest is that a mere man of straw 
should not be put forward ” ; R. v. Thirlwind (1864), 33 L. J. (Q. B.) 171, where 
it was held that for the relator to describe himself m his affidavit as “ I, A. B. 
of Bolton, tailor” was insufficient as disclosing no adequate interest in the 
eleotion whioh was in question. There may, however, be two or more relators, 
and it seems that the information will be granted at the instance of any one of 
them who is duly qualified, although the others are incompetent (see dole, 
Quo Warranto, 172). 


8«0t. 5. 
QUO 

Warranto. 


The Attorney- 
Oeneral. 


Private 

relators. 


Interest 

essential. 



186 


Crown Practice. 


Sect. 5. 

Quo 

Warranto. 


Impeaching 
qualification 
of relator. 


of a borough the relator need not be a burgess. Be has a suf¬ 
ficient interest if he is an inhabitant subject to the government 
of the corporation (d). Also the owner of rated property in the 
town has sufficient interest in the election of the corporation 
thereof to be a good relator, even though he is not qualified to 
vote (<). 

276. The qualification of a porson to act as relator can be 
successfully impeached if it can be shown that, at the time, he 
acquiesced in the election to which ho objects (/); or that he has 
concurred in another election of like kind with that to which ho 
objects, and which was subject to the same objection^/); or that 
ho stands in tho same situation as the defendant, so that he would 
have no title to his own office if his objection to the defendant's 
election were successful (k); or that be is raising an objection 
which might have been put forward against himself at a previous 
election (tj; or that, while cognisant of the objection to the defen¬ 
dant's election, he voluntarily so acted in an official capacity as to 
enable the defendant to exercise tho office (k). It is a fatal objec¬ 
tion to a relator that he was a party to an agreement made by the 
corporation, of which he was a member, not to enforce the bye-law 
which he invokes in support of his application^); or that, while 
logal advisor to the defendant, he has, since the latter has exercised 
the office in question, advised him that his election was good (m). 

A relator is not disqualified from making an application for 
a quo warranto information because he has attended corporation 
meetings at which the defendant was present in his official capacity 
during the period following tho latter’s election, provided he is not 
shown to have concurred in such election («). Nor can it be 
objected that the relator concurred iu an election if he can show' 
that he did so in ignorance of the circumstances which are alleged 
to render it invalid (o). 

On special circumstances being shown, a new relator may be 
substituted for the original one(p). 

~ (d) It. v. Hodge (1819), 2 B. & Aid. 344, n.; 11. v. Parry (1837), 6 Ad. & EJ. 
810; It. v. Quayle (1840), 11 Ad. & El. 508; and seo It. v. Wells ( 1805 '^ 43 
W. R. 576. 

(e) It. v. Briggs (1861), 11 L. T. 372. 

(/) It. v. 2 'retienen (1819), 2 B. A'Aid. 339; It. v. Stacey (1785), 1 Term Rep. 1 ; 
and compare It. v. Smith (I TOO), 3 Term Rep. 573. 

(g) 1L v. Parkyn (1831),* 1 B. & Ad. 690; It. y. Symmons (1791), 4 Term Rep. 
223. 

(/*) It. >y. Cudlijip (1796), 6 .Term Rep. 503; It. v. Bond (1788), 2 Terra Rep. 
767, where the defendant was called upon to show by what authority he 
executed the office of a free burgoss, on the ground that he had been improperly 
gworn in, and it appeared that tho relator had been sworn in at the Bame time 
and in the same way;' see also JR, v. Cowell (1825), 6 Dow. & By, (jt. b.) 336. 

( 1 ) B, y. Lo/thouse (1866), 7 B. & S. 447. 

(A) R. y, Oreene (1842), 2 Gal. & Dav. 24. 

(l) R. y. Mortlock (1789), 3 Term Rep. 300. 

(m) R, y, Payne (1818), 2 Chit. 369. 

(w) R. y, Penney (1831), 1 B. & Ad. 684; R. y. Clarke (1800), 1 East, 38. 

( 0 ) R. y. Slythe (1827), 9 Dow. & Ry. (k. b.) 226; and see R. y, Slorrit (1803), 3 
East, 213. 

(p) Crown Office Rules, r. 46; see R. y. Alderson (1839), 11 Ad. & El. 3, 
where the circumstance that the same attorney acted on both sides induced the 
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Sub-Sect. 4. —Limitation at to Time for Quo Warranto Proceedings. 

277. An application for an information in the nature of a quo 
warranto against any person claiming to hold a corporate office 
must be made before the expiration of twelve months from the time 
when he became disqualified after election ( q), counting from the 
day following that on which the disqualification began (r). The 
same limitation of time applies in respect of the offices of chairman, 
member, committeeman, or officer of a county council (a). 

In cases not within the scope of the above provisions it would 
appear that the court may still exercise its discretion as to the time 
within which an information in the nature of a quo uairanto is to 
be applied for (b ); and, in the case of an annual office, an applica¬ 
tion for an information may be rejected if not made within the 
year (c), although six years will be the most usual limit (q). 

278. Every municipal election not called in question within 
twelve months after the election, either by election petition or by 
information in the nature of a quo warranto, is to be deemed 
to have been to all intents a good and valid election (<l). 


court to transfer the conduct of the prosecution from the original relator to 
another person concerned with the proceeding. 

(q) Municipal Corporations Act, 1882 (45 & 40 Yict. c. 50), s. 225, repealing 
and le-enactmg tho Municipal Corporations (General) Act, 1837 (7 mil. 4 & 
1 Viet. c. 78), b. 23. For instances of the application of the rule, see Ex parte 
Birkbcck (1874), L. It. 9 Q. 15. 256 ; It. v. Francis (1852), 18 Q. 13. 526. So 
long ago as 1766, in the Wtnchthen Causes (1766), 4 Burr. 1963, the court 
thought it necessary to fix a period after which quiet possession of an office 
should not be disturbed, and laid it down that alter twenty years’ unimpeached 
possession of a corporate franchise no rule ought to bo granted against a person 
in possession. For instances of the application of the rule in this shape, see It. 
▼. Newling (1789), 3 Term Rep. 310; 11. v. Bond (1788), 2 Term ltcp. 767. 
This rule was reconsidered in 11. v. UicJcen (1791), 4 Terra Rep. 282, and 
the court then resolved to limit its discretion in regard to tho granting of 
applications of this nature to six years. Tho six years’ Hunt was given statutory 
sanction in stat. (1792) 32 Goo. 3, c. 58, which Aot was repealed by the Statute 
ljaw Revision Act, 1887 (50 & 51 Viet. c. 59), having boon previously repealed 
by the Municipal Corporations Act, 1882 (45 & 46 Yict. c. 50), as to boroughs 
within thAt Act. 

(r) Municipal Corporations Aot, 1882 (45 & 46 Yict. c. 50), s. 230. 

(a) Local Government Act, 1888 (51 & 62 Viet. c. 41), s. 75. 

fy) In R. v. Brooks (1828), 8 B. & C. 321, the court, in the exercise of its 
discretion, and without deciding whether the case was w ithin stat. (1792) 32 Goo. 3, 
c. 58 (see note (q), supra), refused a quo warranto information where tho defondant 
had exercised a corporate office for more than six years. 

(c) R. v. Jlodson (1842), cited at 4 Q. B. 648, n.; It. v. Anderson (1842), 2 
Gal. & Dav. 113. 

(d) Municipal Colorations Act, 1882 (45 & 46 Yict. c. 50), e. 73. This section 
provides a remedy for the difficulty which arose in the case of derivative titles, 
for which see B. v. Preece (1843), 6 Q. B. 94, where a rule was asked for against 
the mayor of a borough within twelvo months of his election, on the ground 
that his aldermanic title, on which his title of mayor was founded, was defective, 
though more than twelve months had elapsed since his election to the office of 
alderman, and no question could therefore be raised in regard thereto by reason 
of the Municipal Corporations (General) Act, 1837 (7 Will. 4 & 1 Yict. c. 78). 
s. 23, and the rule was refused. In R. v. Stokes (1813), 2 M. & S. 71, the same 

? uestion arose, but the decision is not clear; see also R. v. Peacock (1792), 4 
ienn Rep. 684; and see title Eieotionb. 
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Sub-Sect. 5.— Procedure. 

279. With the exception of ex-officio informations filed by the 
Attorney-General on behalf of the Crown, no information in the 
nature of a quo warranto can be filed without the express order 
of the King’s Bench Division of the High Court made in open 
court (e). 

The application for an information is by motion to a divisional 
court for an order nisi, except in cases where it is made ex officio or 
in respect of a corporate office within the meaning of the Municipal 
Corporations Act, 1882 (/). In the latter case (g) the application is 
by ten days’ notice of motion to the person affected thereby Qi). 

280. It is essential that, at the time of moving, an affidavit 
should be produced, in which the relator deposes that such motion 
is made at his instance (t). It is not enough to depose, that in case 
the court should ordor the information to be exhibited it was his 
iutention to become the relator, for it is not thereby stated at whose 
instance the application is made ( k). The affidavit must show that 
the relator is duly qualified to act as such (1). If the affidavit of 
the relator alone is insufficient, it may be supported by the affidavits 
of other persons, and the information granted, although such other 
persons may not be qualified to be relators themselves (in). 

No objection to the defendant’s title, which is not specified in 
the order to show cause or notice of motion, can be raised by the 
relator on ttie pleadings or urged on the motion without the special 
leave of the court or a judge (n). 

It is not enough to state in the affidavit supporting the applica¬ 
tion that the defendant is not entitled to the office and that the 
relator is so entitled, for the objections to the defendant’s title aro 
not thereby specified ( 0 ). The defendant cannot be called upon to 

(<■) Crown Office Rules, 1906, r. 35, which rulo also provides for recognisances. 
The substance of this rule is found in stat. 4 & 5 Will. & Mar. c. 18, s. 2, which 
Act, though not specifically referring to informations in the nature of quo 
warranto , had been applied to such informations in various reported oases, the 
ground being that tno usurpation of an office or franchise of the Crown 
amounted to a misdemeanour; see ft. v. Hertford Corporation (1700), 1 Salk. 
376; ft. V. Morgan (1736), 2 Stra. 1042; ft. v. Roberts (1831), 2 B. & Ad. 63. 

If) 45 & 46 Viet. c. 50, s. 225 ; Crown Office Rules, 1906, v. 40. 

(a) See p. 132, ante. 

(7tj Crown Office Rules, 1900, r. 41; see also Municipal Corporations Act, 1882 
(45 & 46 Viet. c. 50), s. 225 (2). For the contents of the notice, see Crown Office 
Rules, r. 42, and Appendix, Form No. 34. 

(i) Crown Office Rules, r. .43, which is reproduced from a rule of court dated 
8tn November, 1839 (11 Ad. A El. 2). For form of affidavits and practice as to 
filing, see ibid., rr. 5—11. 

(7e) ft. r. Hedges (1840), 11 Ad. & El. 103; and compare ft. v. Anderson (1842), 
2 Q. B. 740. 

(l) ft. v. Thirlwind (1864), 33 L. J. (Q. b.) 171; see note (c), p. 185, ante. 

( m ) ft. v. Parry (1837), 0 Ad. &, El. 810; R. v. Brame (1836), 4 Ad. & El. 664 j 
ft. v. Summons (1791), 4 Term Rep. 223. 

(n) Crown Office Rules, r. 44. For the original rule made Hilary Term, 
1827, see 6 B. & 0. 267. See also ft. ▼. Thomas (1838), 8 Ad. A El. 183; and 
compare ft. v. Tugwell (1868), L. R. 3 Q. B. 704. 

( 0 ) ft. v. Edye (1848), 12 w. B. 936. Other cases dealing with the sufficiency 
ot insufficiency of affidavits used in quo warranto ap plications are ft. v. Blatter 
(1840), 11 Ad. & El. 505; ft. v. Harwood (1802), 2 East, 177; ft. v. Slythe (1827), 
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show generally the validity of his election, for the onus is upon the 
relator to show a disqualification in the defendant ( p ). 

If the substantial ground of the original application fails, an 
information will not be granted on a secondary or supplemental 
ground, which is not the question for the solution of which the rule 
nisi was obtained (q). 

281. The defendant pleads to an information as if it were a 
statement of claim (r). If he does not intend to defend he may, 
to prevent judgment going by default, enter a disclaimer, upon 
which judgment of ouster may be entered (a). The effect of a dis¬ 
claimer is the same as the effect of making the rule absolute, inas¬ 
much as it leaves the office vacant for another party, without the 
necessity of another election (/>). 

The prosecutor, in answer to a plea that the defendant has held 
and executed the office or franchise for six years before exhibiting 
the information, may reply any forfeiture, surrender, or avoidance 
by the defendant within that time («). 

282. The court will refuse to grant a rule nisi upon a second 
application on the same grounds and against tlio same person, even, 
though the affidavits in the second application impeach those in tho 
first (d). Nor, where a rule has been discharged, will the court 
entertain an application on the same grounds against tire successor 
in office of the first defendant («). 

283. The court may order the consolidation of several orders 
nisi granted against different persons in rospect of the same offices 
on the same grounds, so that one information alone may be 
tried (/). 

284. Tho Rules of the Supreme Court as to appeals and amend¬ 
ment Qi) apply to all civil proceedings on the Crown side, including 


<) B. & 0. 240 ; Ji. v. Quay le (1840), 11 Ad. & El. ,>08; R. v. Day (1820), 9 H. & 
702 ; It. v. Jiolfe (1883), 1 Nov. & M. (k. b.) 773; R. v. Hughes (1828), 7 B. & 0. 
708 ; It. v. Barzsy (1815), 4 M. & S 253. 

(р) R. v. Jefferson (1833), 5 B. & Ad. 855, where the rule was discharged 
because, it being alleged that a large proportion of the votes cast wore bad, it 
was not shown for whom the bad votes were given. 

(?) R. v. Osbourne (1803), 4 East, 327, where the original issue was the proper 
mode of election^ and the secondary issue which it was sought to sot up on tho 
failure of the primary issue was the length of the notice of election. 

( r) Orown Office Itules, r. 123. The pleadings and proceedings ore as in an 
action (ibid.). It is not enough for the defendant to merely traverse the allega¬ 
tions in the information ; he must Bhow a good title, or allege that he did not 
exercise the office (see R. v. Leigh (1788), 4 Burr. 2143). 

(a) Ibid., t. 48. Eor form of disclaimer, see ibid.. Appendix, Forms, No. 35; 
and for form of judgment of ouster, see ibid., Appendix, Forms, No. 38. 

(b) R. v. Blnard 0866), L. R 2 Q. B. 55 ; and see p. 132, ante. 

(с) Orown Office Rules, r. 124; and compare note (?), p. 137, ante. 

\d) It. v. Orde (1830), cited at 8 Ad. & El. 420, n. 

(e) R. v. Lang horn (1833), 2 Nev. & M. (x. B.) 818. 

(/) Orown Office Rules, r. 47. This procedure is founded on the Municipal 
Offices Act, 1710 (9 Ann. c. 25), s. 4. For an instauce of its application 
under that statute, see R. v. Foster (1758), 1 Burr. 573; and oompare It. v. 
Warlow (1813), 2 M. & S. 75. 

(g) Orown Office Rules, r. 206, applies R. S. 0., Ord. 58 (appeals), and quo 
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sect. 5. quo warranto informations, so far as they are relevant ( h ) ; and 

Quo pleadings, trial, judgment and execution proceed as in an action (i). 

Warranto. 

- Sub-Sect. 6.—Costs. 

Cost*. 285. The court may discharge an order nisi for an information 

with or without costs (&). Moreover,.it may in its discretion direct 
the costs to be paid by any party other than the proposed relator 
who joins in the affidavits in support of the application (1). 

A private relator who has obtained judgment is entitled to the 
costs of the prosecution as a matter of course (in). If, however, in 
any information not ex officio the prosecutor does not proceed to 
trial within a year after issue joined, the court may, on motion 
for the same, award the defendant his costs to the amount of 
the recognisances entered into by the prosecutor on filing the 
information (n). 

Where the defendant resigns or disclaims the court will exercise 
its discretion as to costs (o). 

The Rules of tho Supreme Court as to costs apply to quo 
warranto proceedings so far as they are applicable thereto (p). 

warranto pioceedmgs are oxpicssly includod. The pioviso to It. S. L\, Ord. 68, 
r. 2, that Ord. 58 (appoals) eliall not apply to quo warranto proceedings is 
thereforo virtually repealed. Crown Offico Eulos, r. 260, applies E. S. 0., Ord. 28 
(umondment). 

(h) So long ago as 1788 it was held that a now trial might be gianted in quo 
warranto proceedings on tho ground that “ of late years a quo warranto informa¬ 
tion lias been considered merely in the natuie of a civil proceeding” (R. v. 
Francis (178S), 2 Term Bop. 481). 

(i) Crown Office Eules, r. 120. In II. v. Edgar (1769), 4 Burr. 2297, it was 
held that a motion to quash an information in tho nature of a quo warranto 
was an impropor motion. 

(A) See, for instance, R. v. Wardroper (1766), 4 Burr. 1963, where tho rule 
was discharged with costs because the application was unreasonable and 
groundless; It. v. Lewis (1759), 2 Kony. 497, where the result was the same, the 
application being vexatious and founded on perjury. See also 11. v. Carter 
(1904), 68 J. P. 466. 

(0 Crown Office Eules, r. 45, which embodies the practice followed in It. v. 
Gieene (1843), 4 Q. B. 646, whore, a rule nisi having been discharged, and it 
appearing that the relator, who was unable to pay the costs, had been procured 
to make the application by another person, tho court ordored the party so 
promoting tho application to pay the costs. 

(m) R. v. Dudley (1840), 4 Jur. 915, whero it was hold that he was also 
entitled to the costs of an interlocutory motion in which he had not beon 
successful. Seo also R. v. Am cry (1793), T Anst. 178, H. L. 

(it) Cxown Office Eules, rr. 35,38; Ballard v. Halliwtll (1896), 65 L. J. (q. b.) 
332, where a notico of -application for an information had been made under tho 
Municipal Corporations Act, 18S2 (45 & 46 Yict. e.. 50), s. 225. but before tho 
application could be hoard the applicant gave notice of abandonment, and it 
was held that tho defendant must havo his costs. 

(o) R. v. Blizurd (1866), L. E. 2 Q. B. 55, whoie the relator was givon tho 
costs of the information and disclaimer only, not the costs of the rule, the 
defendant having resigned bcfoie the rule nisi was Obtained; R. v. Holt (1818), 

. 2 Chit. 366, where, in the special circumstances of the case, the court allowed a 
disclaimer to be entered without costs; It. v. Newcomlc (1866), 15 W. E. 108, 
where tho rule was made absolute without costs, the defendant having resigned 
as soon as the rule had been obtained without Bliowing cause; II. v. May (1851), 
20 L. J. (a. b.) 268, where tho defendant was allowed to escape costs if within 
a week he made a valid resignation or at his own expense put in a valid 
disclaimer; and compare R, v. Earnshaw (1853), 22 L. J. (Q. B.) 174. 

(p) Crown Office Eules, r. 261, applying B. S. C., Ord. 65 (costs). 




L'aut Ill.— Proceedings on the Ckown Side of the K. B. D. 


141 


Sect. 6.— Prohibition, 

Sub-Sect. 1 .—In General. 

286. The writ of prohibition ( q ) is a prerogative writ, issuing out 
of the High Court of Justice (>■), and directed to an ecclesiastical or 
inferior temporal court («), which forbids such court to continue 
proceedings therein m excess of its jurisdiction or in contravention 
of the laws of the land ( t ). 

287. Besides tho ordinary peremptory writ of prohibition a writ 
may also be granted quousque (u), that is, until the inferior court 
alters its decision; this form of writ is applicable when a right has 
been denied or perverted, such as the denial of a copy of the “ libel ” 
in an ecclesiastical case, and possibly when in an ecclesiastical court 
evidence is refused which by the common law ought to be 
admitted ( x ). This form is not applicable where a valid plea has 
been refused or a defence on the merits has been rejected («). 

288. With certain exceptions (6), the issue of tho writ of pro¬ 
hibition, though not of course, is of right and not discretionary, 
and the superior court cannot refuse to enforce public order in the 
administration of the law by the denial of a grant of the writ (c) ; < 
smallness of the matter in dispute and delay on the part of the 
applicant are not in thoraselves grounds for a refusal (d). The writ, 

(</) Soe Com. Dig. tit. Prohibition; Bac. Abr. tit. Prohibition ; 3 Bl. Com. 
p. 112. Soe also Mackonochie v. Penzance (Lord) (1881), 6 App. Cos. 424, and 
p. 142, post. 

(r) Seep. 152, post. The writ was issued originally only out of tho King’s 
Bench, os it was the King’s prerogative writ. In Com. Dig. tit. Prohibition, it 
ib stated that in prohibition there is, fust, “ contempt of the Crown ”; and, 
socondly, “damage to tho party.” In Baa Abr. tit. Prohibition, it is said that 
the suporior courts of Westminster have a superintendency over all inferior courts 
and may in all cases of innovation eta awnid a prohibition; prohibitions do not 
import that the ecclesiastical or infeiior tribunals are “alia than tho King’s 
courts,” but Bignify that the cause is prohibited “ad aliwd examen” and that 
iu the infeiior court it is “ contra coronam et dignitatem regiam.” As to inferior 
courts, see title Courts, Vol. IX., p. 11 . 

(s) Beep. 149, poet; and title Courts, Vol. IX., pp. 14, 15; Judicature Act, 
1873 (36 & 37 Viet. o. 66 ), s. 24 (5), “ No cause or proceeding at any time 
pending in the High Court or before tho Court of Appeal shall be restrained 
by prohibition” ; but this, of oourse, does not afleot a stay of proceedings by 
other means. 

(f) Seo p. 142, post. 

(«) Anon. (1704), 6 Mod. Kep. 308; London Corporation v. Cox (1867), L. IU 
2 xL L. 239, per Willed, J., at p. 276 ; and Bao. Abr., Vol. VI., p. 578. 

(x) White v. Steele (1862), 13 C. B. (n. 8 .) 231, per Willes, J. 

(a) I lid. 

(J) As to these, see pp. 147, 148, post, 

(c) The writ is said to he “ex debito justifies ”; compare Harder v. Veley 
(1841), 12 Ad. & El. 233, Ex. Ch. ; De Haber v. Portugal (Queen), Wadsworth v. 
Spain (Queen) (1851), 17 Q,. B. 171, per Lord Campbell, C.J., at p. 214 ; London 
Corporation v. Cox, supra, per Willes, J., at p. 278; Clarke v. Bradlaugh 
(1881), 8 Q. B. D. 63, 0. A.; Farguharson v. Morgan , [1894] 1 Q. B. 552, 
0. A., where Lord Halsbury, in his judgment in tho Court of Appeal, felt 
bound to grant tho writ, although the applicant had no morits. It has always 
been the policy of our law to keep inferior courts strictly within their proper 
sphere of jurisdiction (ibid., per Davey, L.J., at p. 560). See also Jackson 
v. Beaumont (1855), 11 Exch. 300. 

(d) Worthington v. Jeffries (1875), L. R. 10 C. P. 379; approved in Ellis v. 
Fleming (1876), 1 0. P. D. 237. 
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however, cannot be claimed, as of right, unless the defect of juris* 
diction is clear (e), nor will it, as a rule, be granted where an 
amendment in a plea will cure the alleged defect (/). 

Sub- Sect. 2 .—Grounds of Prohibition. 

289. Prohibition lies not only for excess of or absence of juris¬ 
diction, but also for the contravontion of some statute or the 
principles of the common law (g) ; it does not, however, lie to correct 
the course, practice, or procedure of an inferior tribunal, or a wrong 
decision on the merits of proceedings (h). 

(») Re Birch (1853), 1.1 0. B.743; and compare Ricardo v. Maidenhead Local 
Hoard of Health (18.17), 27 L. J. (m. o.) 73, where, however, a prohibition was 
asked for after judgment but before enforcement: in this case there was an 
nltomut ive lemcdy. See also Taylor v. Ni< holls (1876), 1 C. P. D. 242 ; and com- 
paio The Charkieh (1873), L. It. 8 Q. B. 107, where prohibition was refused where 
the Court of Admiralty had decided a difficult point of international law. 

(/) Blunt v. Harwood '1838), 8 Ad. & El. 610, whore leave was given to 
amend a “ libel ” by alleging a sufficient notice for the purpose of a rate. 

(g) Muclconoclne v. Penzawe (Lord) (1881), 6 App. CaB. 424, per Lord 
Sbluokms, L.O., at p. 431, and mr Lord Blackbujin, at p. 443; Vtley v.Iiurder 
(1841), 12 Ad. & El. 265, Ex. (In., per Tin dal, O.J., at p. 312; Gould v. Gapper 
(1804), 5 East. 345, per J.ord Er.r.hNBOnotfOH, C.J., at p. 361; this principle 
seems now to bo dour, although <|uestioned in Home v. Camden (Earl) (1795), 
2 Hy. Bl. 533, TI. L.. and doubled by Bulluu, J., in Full v. Hutchins (1776), 
2 Cowp. 422, as to which, seo p. 146, post. See also While v. Steele (1862), 13 
0. B. (n. s.) 231, per Wili.es, J., at p. 265, as to the grant of prohibition 
where evidence which at common law should have been received is refused 
by the eoclnsiasth nl court. 

(h) Machimoclue \. Penza me (Lord), supra , where it was held that the 
sentence of suspension from a benelice, which can only be pronounced by an 
ecclesiastical couit, will not, if icgular, bo prohibited, although it affects 
temporal rights; He Hanford (1848), 12 Jar. 361, where it was held that the 
mere leceipt of improper evidonoo iu an inferior court is no ground of prohibi¬ 
tion ; but the caso is otherwise if evidence is received contrary to the terms of 
a statute; compare It. v. Gremwich County Court Judge (1888), 60 L. T. 248, 
0. A,, where it was held that an erroneous decision as to the admissibility or the 
absence of evidence is no ground for a prohibition. Prohibition will not lie 
vvhero a question of time inoicly is involved (Barker v. Palmer (1881), 8 Q. B. D. 
9, per Gbove, J., at p. 11 ). 

Prohibition will not be granted for a Blip or defect in tbe form of a judgment 
of an inferior court, which oan ho appealed against (Enright v. Penzance (Lard) 
(1882), 7 App. Cas. 240); nor for the fact that the chancellor of a diocese has 
not, whoTi lcquested, consulted his bishop before judgment (/?. v. Tristram (Hr.), 
[1901] 2 K. B. 141); nor for Iho wrongful admission without proof of a claim or 
the wrongful striking out of a counterclaim by tho registrar of a county couit 
(Hooper v. Hill, [1894] 1 Q. B. 659, 0. A.); norafter judgment on an objection 
to the jurisdiction of -ail inferior court that the defendant was not domiciled 
in England (Ex parte Michael (1872), 41 L. J. (Q. B.) 340). .See also title County 
Coubts, Yol. VUL, pp. G11—614. 

If a judge in deciding whother he has power to specially certify for costs 
decides wrongly, this is not the subject of prohibition (Farrow v. Hague (1864), 
33 L. J. (ex.) 258); nor is the grant of costs in tho Mayor’s Court on a higher 
scale, without the statement of reasons, as ordered by the statute ( R. v. London 
Corporation and Stock (1893), 69 L. T. 721); but a piohibition will be granted 
for the total absence of a certificate in such circumstances (Howard v. Graves 
(1885), 52 L. T. 858). Prohibition has also been granted where the judge 
of an inferior couit attempted to unpose (illegally) a leference on parties without 
their consent in a matter in which the court itself had jurisdiction (lie London 
Scottish Permanent Building Society (1893), 63 L. J. (q, b.) 112). Prohibition also 
lies whore by improper splitting up of a claim jurisdiction has'jpnwid facie been 
given to sn inferior court (Re Aykroyd, Grimily v. Aykroyd (1848), 1 Exch. 479). 
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Prohibition lies against a judge of an inferior court where such 
judge is interested in the suit (i); it is also granted where the judge 
of such court (not merely by way of correcting a slip in the drawing 
up of an order) alters or rescinds his judgment (k), or, on application 
for new trial in the county court, enters judgment for the 
applicant (/). 

The court, in deciding whether or not to grant a writ of pro¬ 
hibition, will not be fettered by the fact that an alternative remedy 
exists to correct the absence or excess of jurisdiction (m), or an 
appeal lies against such absence or excess (n), or because an appeal 
against such absence or excess has already failed (o). Similarly the 
fact that an appeal on the merits of the case has already failed (p), 
or that the party applying for prohibition has himself initiated the 
proceedings in the inferior court ( q ), is not material to the decision 
of the court to grant or to refuse the writ. 

Prohibition will not be granted unless there is a material question 
involved (r); on the other hand, a claim framed for a cause of action 
not within the jurisdiction under colour of another cause of action 
which is within the jurisdiction is subject to piohibition (s). 


(i) Ex parte Medwin (1853), 1 E. & B. 609; Dimes v. Grand Junction Canal 
Co. (1852), 3 H. L. Cas. 759, per Parke, B., at p. 785; compare Serjeant v. 
Dale (1877), 2 Q. B. D. 558, as to a bishop acting under the Public Worship 
Iiegulation Act, 1874 (37 & 38 Viet. c. 85), where he was interested in the 
patronage of a living, and where prohibition was granted against the Court of 
Arches. For the degree of interest, other than pecuniary, necessary to dis¬ 
qualify, see R. v. Farr ant (1887), 20 Q. B. D. 58 (where the fact of a magistrate 
being subpoenaed was held not to disqualify him from sitting); and title 
MAGISTRATES. 

( k) Re London Scottish Permanent Building Society (1893), 63 L. J. (q. b.) 112; 
Sweetland v. Turkish Cigarette Co. (1899), 47 W. It. 511. The judge is (after 
judgment) functus officio. See also The Recepta, Gordon v. Frauns (1893), 9 
T. L. R. 535, 0. A.; Irving v. Askew (1870), 39 L. J. (Q. B.) 118; Re Jones v. 
Jones (1848), 17 L. J. (q. b.) 170, per Coleridge, J., at p. 171: "I do not say 
but what a judge may alter his judgment the same day and at the same court’’ 
See titles County Court, Vol. VIII., p. 611; Courts, Vol. IX., p. 13. 

(l) Robinson v. Fawcett and Firth, [1901] 2 K B. 325; see County Courts Acts, 
1888 (51 & 52 Viet. o. 43), s. 93 ; and title County Courts, Vol. VIII., p. 611. 

(m) Channel Coaling Co. v. Ross, [1907] 1KB. 145, where the County Court 
Rules provided a remedy for illegal service out of the jurisdiction. 

(n) Veley v, Rurder (1841), 12 Ad. & El. 265, Ex. Ch.; White v. Steele (1862), 13 
C. B. (N. 8.) 231. See, however, Barker v. Palmer (1881), 10 Q. 13.1). 9, per 
Grove, J., holding that the right to prohibition does not oust the right to appeal. 
This was followed m Sweetland v. Turkish Cigarette Go., supra. 

(o) Devonshire (Duke) r. Foott (1871), 6 I. R. Eq. 314, where a prohibition was 
sought after a case stated had failed. 

(p) Harrington ( Earl) v. Ramsay (1853), 22 L. J. (ex.) 326. “A judgo 
may be right on a point of law and yet have no jurisdiction ’* (per Martin, B., 
at p. 327). 

(q) Chesterton v. Farlar (1838), 7 Ad. & El. 713; compare Darby v. Cosene 
(1787), 1 Term Rep. 652. 

(r) Butterworth and Barker v. Walker and Waterhouse (1785), 3 Burr. 1689, 
where the consent of a parish to a faculty for an organ in the parish church was 
in question, and where Lord Mansfield, on the ground of immateriality, declined 
a prohibition in spite of the allegation of the encroachment of the ecclesiastical 
on the temporal jurisdiction. Compare Rutland (Duke) v. Bagshaw (1850), 14 
Q,. B. 869, per Patteson, J., at p. 889. 

(i) Hunt v. North Staffordshire Rail. Co. (1867), 2 H. & N. 461, where 
malicious prosecution was sued for under a claim for false imprisonment. 
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Even when the information is laid by a stranger (<), it would 
seem that the only discretion which the superior court has to 
refuse a prohibition is, if it is in doubt in fact or law whether the 
inferior court is exceeding its jurisdiction or is acting without 
jurisdiction (a). 

290. Where proceedings in an inferior court are partly within 
and partly without its jurisdiction, prohibition will lie against 
doing what is in excess of jurisdiction^). If a plaintiff, on showing 
cause, elects to abandon such excess, he will be allowed to continue 
to proceed with the remainder of his claim in the inferior court (c). 
Where part only of a party’s request for a prohibition proves to 
be well founded, tho court ought to mould and limit the prohibition 
to such part ( d ). 

291. Where the judge of an inferior court has given himself 
jurisdiction by an erroneous conclusion on a point of law, prohibi¬ 
tion will lie, but a writ will not be granted where the judge, except 

(t) Worthington v. Jeffries (1875), L. R. 10 0. P. 370, where this principle is 
laid down, the court saying that “ the superior court cannot rightly refuse to 
enforce public order in the administration of the law ” by refusing prohibition 
where the excess or absence of jurisdiction i- brought to its notice by tho 
plaintiff, the defendant, or a stranger. This principle was confirmed in Ellis v. 
Fleming (1876), 1 0. P. D. 237; see, howevor, Foster v. Foster and Jierridge 
(1863), 32 L. J. (Q. n.) 312, per Cockburn, C.J., at p. 314: “although the court 
will listen to a strangor who interferes to point out that some other court has 
excoedcd its jurisdiction, whereby some wrong or public grievance has been 
sustained, yet that is not ex delnto jnslitue, a matter upon which tho court may 
properly exercise its jurisdiction, as distinguished from tho case of the party 
aggrieved who is entitled to lelief ex delnto jnslitue, if he suffers from the 
usurpation of jurisdiction by another com t ”; and per Blackburn, J., at p. 316: 
“ If we see a contempt of the Crown ” (t.e., by excess of jurisdiction), “ that is 
such a case ns wo ought to exercise our judicial discretion upon and we ought to 
interfere: but a stranger bas no right to require it from us.” See also Chambers 
v. Qreen (1876), L. R. 20 Eq. 552, where Jessel, M.R., followed Foster v. 
Foster and Berridge, supra , in preference to Worthington v. Jeffries, supra, 
relying on the statement of Willes, J., in advising the House of Lords in 
London Corporation v. Cox (1867), L. R. 2 H. L. 239, at p. 280, “that prohibition 
resembles mandamus, where the Court of Queen’s Bench exercises a discretion 
as to whether the writ shall go.” In li. v. Twits (1869), L. K. 4 Q, B 407, 
Cockburn, C. J., followed his decision in Foster v. Foster and Berridge, supra. 
In Be Haber v. Portugal {Queen) (1851), 17 Q. B., 171, at p. 214, howover, Lord 
Campbell said: “Tins court, ve-ted with the power of preventing all inferior 
courts from exceeding their jurisdiction to the prejudice of the Queen or her 
subjects, is bound to interfere when duly informed of such an excess of 

J urisdiction.” Soo also Farquaharton v. Morgan, [1894] 1 Q. B. 552, 0. A., per 
jord Halsbury, at p. 556. 

(a) A co-respondent ordered to pay a wife’s costs is a stranger for the purpose 
of this rule (Foster v. Foster and Berridge, supra). 

(1) Mackonochie v. Penzance (Lord) (1881), 6 App. Cas. 424, per Lord Black¬ 
burn, at p. 444, who states that a consultation will be awarded as to the rest; 
Free v. Burqoyne (1826), 5 B. & C. 400 ; R. v. Westmoreland County Court Judge 
(1887), 68 L. T. 417; Re Walsh (1853), 1 E. & B. 383, where in a county court 
action part of the claim arose in Liverpool and part in Drogheda, and prohibition 
was granted against the cause of action arising in the latter place. See also 
8outh Eastern Rail. Co. v. Railway Commissioners (1881), 6 Q. B. D. 586, C. A., 
per Lord Selborne, L.C., at pp. 596. 597. 

(c) Ellis v. Fleming (1876), 1 0. P. D. 237. 

(a) R. v. Local Government Board (1882), 10 Q. B. D. 309,0. A., per Brett L.J., 
at p. 320. 
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upon very strong grounds (e), for the purpose of ascertaining 
whether he has or has not jurisdiction, has decided a question of 
fact on conflicting evidence; nor will prohibition be granted when 
it is clear that a question which might be raised in the proceedings, 
and which is not within the jurisdiction of an inferior court, will 
not be contested in such proceedings (/), nor because a judge in the 
course of his judgment merely uses certain language relevant only 
to a cause of action outside his jurisdiction (y). 

Sub-Shot. 3 .—-Stage of Proceedings at which Prohibition is granted. 

292- Prohibition goes as soon as the inferior tribunal proceeds 
to apply a wrong principle of law when deciding a fact on which the 
jurisdiction depends (/t). Where proceedings are pending before an 
inferior court, some of which are within, and others are outside, the 
jurisdiction of such court, no prohibition lies until such court has 
actually gone beyond its competency and jurisdiction (i). In any 


(e) Piston v. Hose (1868), L. B. 4 Q. B. 4, wliore the writ was granted because 
the judge had applied a wrong rule of law to the facts in deciding the meaning 
of “ the vnluo of the tenements.” Compare Thompson v. Ingham (1850), 14 
Q. B. 710, where prohibition was also granted bocause a question of title arose in 
the couj-se of the evidenco ; Brown v. Coiling (1868), L. li. 3 Q. B. 012,per Cock- 
bukn, O.J., at p. 675: “ An inferior tribunal cannot give itself jurisdiction by 
deciding without evidence: on the othor hand it cannot refuso to go into evidenco 
in order to ascertain whether it haB or has not jmisdiction; and if it takes upon 
itself jurisdiction without evidence or after refusing to go into evidence, and it 
turns out that theie was no jurisdiction, this court will mteiforo by prohibition. 
But when the judgehasgonointo the inquiry and determined the question of fact, 
this court cannot look to see whether the decision was, on the balance of evi¬ 
dence, right.” See also II. v. Clerkenwtll General Commissioners of Taxes, 

1 1901) 2 K. B. 879, 0. A.; Joseph v. Henry (1850), 1 L. M. & i\ 388, whore 
the court doelined to loview a question of fact going to the jurisdiction on 
conflicting affidavits ; 11. v. Lincolnshire County Court Judge (1887), 20 Ci. B. I). 
167 ; Ex parte At'Fee (1853), 9 Exch. 261; lie Aykroyd (1847), 1 Exch. 479; 
It. v. Bolton (1841), 1 Q. B. 66, where it was held that affidavits would be 
received to show that magistrates had no jurisdiction to enter into an inquiry, 
hut not to impeueh their decision on tho facts disclosed in the progress of 
Lho inquiry; affidavits would he receivable to show that tho conviction would 
be bad on the face of the proceedings, hut not that the conclusions of the 
justices on the facts were improper. In Liverpool Gas Co. v. Everlon (1871), L. It. 
8 C. P. 414, however, the court gi anted a prohibition to a recorder where he had 
given an erroneous decision on a question of fuct necessary to allow tho respite 
of an appeal; this decision, however, involved tho consideration of a question of 
mixed law and fact. Tho decision of tlio prohibiting court on the question of 
foot is final, so that an adverse decision precludes tho raising of the same point 
m further proceedings in tho inferior court ( Symons v. Rees (1876), 1 Ex. D. 416). 

(/) Dutens v. Robson (1789), 1 Hy. Bl. 100. The coitainty that the point in 
question will not he contested may bo gathered from pleadings, admissions otc 

(g) Chivers v. Savage (1855), 5 E. & B. 697, where a judge dealing with 
false imprisonment used dicta relevant to malicious prosecution which was 
outside his jurisdiction. Lord Cakbbkli. heiein distinguished Jones v. Gurrey 
(1851), 2 L. M. & P. 474, where the objection appeared on tho plaint. 

(A) R. v. Bromley Justices (1890), 38 W. B. 253; R. v. Longe (1897), 66 L. J. 
(q. b.) 278. 

(t) Hallack v. Cambridge University (1841), 1 Q. B. 593; R. v. Tvriss (1869), 
L. B. 4 Q. B. 407. On the same principle, where an inferior court has 
jurisdiction over the subject-matter of proceedings before it, no prohibition can 
issue before decision on the ground that such court, in giving its decision, may 
exceed its jurisdiction (R. v. Kent Justices (1889), 24 Q. B. X>. 181). Oomput 
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event, where the jurisdiction of the inferior court depends on the 
judicial determination of facts, the writ does not lie until such court 
has wrongfully on such facts given itself jurisdiction (A). 

293. Prohibition may be applied for as soon as the absolute 
absence of jurisdiction is apparent on the record of the proceedings 
of the inferior court (l), without the question of jurisdiction being 
raised by plea or otherwise in such court (m). 

If, howover, the record shows no absence of jurisdiction, a plea 
is necessary to lay the foundation for a writ where there arises 
in the proceedings a perversion or a denial of a right (a), or where 
the dofence for the first time raises a question which the court 
is incompetent to try (b); moreover, if it appear judicially to 
the prohibiting court that the special or inforior court will not 
allow a valid ploa, prohibition goes without the necessity of a 
formal tender of a plea which is sure to be rejected (c). 

294. Where the objection to the jurisdiction of an inferior court 
appears on the face of the proceedings (d), prohibition lies at any 

Full v. Hutchins (177G), 2 Cowp. 422, at p. 424, where it was said that “ Whore 
matters winch are triable at common law arise mcidoutally in a cause whoie an 
ecclesiastical court has jurisdiction on the principal point, no prohibition will be 
grunted unless such court tries contrary to the principle and course of the common 
law.” 

(k) See p. lie, ante; Re Slcipton Industrial Go-operative Society, Ltd . v. 
Prince (18G4), 83 L. J. (q. b.) 823. 

(l) London Corporation v. Cox (1867), L. It. 2 Q. L. 239, where the want of 
jurisdiction appeared on the declaration. “ Where it is apparent on the record 
that the court nevor had any j urisdiction, tho case is ripe for deoision without 
waiting for any further pleading ” (ibid ., per Lord Cranwortii, at p. 293). ‘ ‘ Pro¬ 
hibition, where want of jurisdiction appears on the proceedings, goes at any 
time after service of process, und even before articles ” (ibid., per Willes, J., at 
p. 291). See also Francis v. Steward (1844), 6 Q. B. 981, where prohibition was 
granted after a citation " because it is bettor for tho party to apply for prohibition 
m tho first stage than after expense is incurred” ; Wadsworth v. Spam (Queen) 
(1851), 17 Q. B. 171; De Haber v. Portugal (Queen) (1851), 17 Q. B. 171, where 
no notice was taken of the proceedings by way of appearance or otherwise, except 
to apply for prohibition; Bugqin v. Bennett (1767), 4 Burr. 203 o, per Lord 
Mansfield, at p. 2037; and p. 147, post. 

(m) Compare London Corporation v. Cox,supia, per Willes, J., at p. 291, stating 
that this has been the settled pructico since tho stut. (1830) 1 Will. 4, c. 21 (since 
repealed by Statute Law lie vision Act, 1891 (51 & 55 Yict. c. 67)). 

(a) See p. 142, ante. 

(b) London Corporation v. Cox, supra, per Willes, J., at p. 276, and oases 
there cited; French v. -Trask (1808), 10 East, 347. If the plea is successful 
absolute prohibition is granted, uua if negatived there is a judgment of con¬ 
sultation, upou which the inferior court proceeds with the cause unhampered 
by tho objection. Compare Veley v. Burder (1841), 12 Ad. & El. 265, Ex. Oh., 
as to collateral matter arising outside the jurisdiction. A judge of an inferior 
court ought to go on with an inquiry until he ascertains that if he goes any 
further he will exceed his jurisdiction. If he doos not thou stop, he renders 
himself liable to a prohibition (if. v. Lincolnshire County Court Judge (1887), 
20 Q. B. D. 167, per Pollock, B., at p. 170. 

(c) London Corporation v. Cox, supra, per Willes, J., at p. 277. See Win¬ 
chester's (Bishop ) Case (1596), 2 Co. Kep. 38 a. 

(d) Buy gin v. Bennett (1767), 4 Burr. 2035, because (per Lord Mansfield at 
p. 2037) “ all is a nullity: it is coram non judice ” ; Full v. Hutchins (1776), 2 
Cowp. 422, because (per Lord Mansfield at p. 424), “ interest reipublicm that the 
ecclesiastical courts should not encroach on the jurisdiction of temporal courts ”; 
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lime, even after judgment or sentence, in spite of the laches or 
acquiescence of the applicant (e) ; this rule applies, even if the appli¬ 
cation is merely to avoid payment of the coBts of the applicant’s 
own vexatious suit (/). 

295. Where the objection to the jurisdiction is not apparent (g), 
and depends upon some fact in the knowledge of the applicant which 
he had an opportunity of bringing forward in the court below, and 
he has thought proper, without excuse, to allow that court to 
proceed to judgment without setting up the objection and without 
moving for a prohibition in the first instance (h), although the 
jurisdiction to grant prohibition is not taken away (i), yet, con¬ 
sidering the conduct of the applicant, the importance of making an 
end of litigation, and that the writ, though of right, is not of course, 
the court will decline to interpose, except perhaps upon an 
irresistible case and an excuse for the delay, such as disability, 
malpractice, or matter newly come to the knowledge of the 
applicant (k). 


Bodenlutm v. Rickrtls (1836), 6 Nov. & M. (k. B.) 170 ; Vein/ v. Ihtrdtr (1811), 
12 Ad. & I'll. 26.3, Ex. Oh.; Roberts v. Hamby (1837), 3 M. & W. 120; 
London Corporation v. Cox (1867), L. li. 2 U. L. 239, per WirxES, J., at pp. 28S 
and 289. 

(e) Farauharson v. Morgan, [189-1] 1 Q.B. 5o2,0. A.,per Pavey, L.J.,atp. 563: 
“If a defective record were allowed to remain and to suppoit a judgment, it 
might become a precedent.” Lord Denman also m Itodenham v. Ricketts, supra, 
explains this rule to he for the benefit of the public, that a case may not become 
a precedent if allowed to stand without impeachim nt. 

(/) Paxton v. Knight (1757), 1 Burr. 311. 

(</) London Corporation v. Cox, supia , /«’> Wtm.es, J., at p. 283, approved and 
followed in Iboad v. Perkins (1SSS), 21 Q. B. lb .333, 0. A. The law in somo of 
llio oldor cases that prohibition does not lie after judgment for a defect not 
apparent on the record seems now too sweeping; see Full v. Hutchins (1776), 
2 Cowp. 422; Stainbunk v. Bradshaw (ISOS), cited 10 M ist, 319, n.; Bodenhwn 
v. Riiletls, supra ; Ex parte Cowan (1810), 3 1J. & AM. 123, as to which seo 
Combe v. De la Bere (1882), 22 Ch. D. 316, 0. A., per CiriTTY, J., at. p. 324. 

(fi) In the Admiralty Case (1610), 12 Co. Hep. 76, it was said that although 
the admittance of the party cannot give a jurisdiction to the court where it, of 
right, hath none, for that will bo an oncroachmont on the common law, “ yet 
when the court shall be advised that it is merely for vexation if the prohibition 
shall not be sued forth till after sentenco, . . . unless he shall show good 
matter to tho court to ascertain tho court that this is not lor vexation, it shall 
not be granted.” In Bupyin v. Bennett (1767), 4 Burr. 203,5, Lord Mansfield 
thought it unreasonable for a defendant so have lain by and concealed from tho 
court a collateral matter, and, after judgment and acquioscouce in tho jurisdic¬ 
tion of the court bolow, to obtain a prohibition. 

(») Payne v. Hogg, [1900] 2 Q. B. 43, 0. A., per .Homer, L.J., at p. 56; Re 
Knowles v. Iiolden (1855), 21 L. J. (ex.) 223. The time when a writ or prohibi¬ 
tion ought to issue is a question of practice merely ( London Corporation v. Cox, 
supra, per Willes, J., at p. 283). 

( k) Serjeant v. Dale (1877), 2 Q. B. D. 558, where prohibition was issued 
several months after sentence and sequestration, although the defect did not 
appear on the face of the proceedings, but the applicant, did not become awaro, 
until after sentence, of the wrongful jurisdiction, and had not waived or estopped 
himself from complaining of the objection. In Could v. Capper (1804), 5 East, 
345, Lord Eelenbokoogh said that prohibition can be granted after judgment, 
although the defect is not apparent on the face of the proceedings, against an 
ecclesiastical court which has decided contrary to the principles and course of 
the common law, as until judgment the superior courts cannot anticipate suoh 
a judgment on the part of the ecclesiastical court 
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sbot.6. 296. Parties cannot by agreement or otherwise confer juris- 
Prohibition, diction upon or oust the jurisdiction of a court ( l ), but a jurisdiction 
may bo contingent on the absence of nn objection taken at the 
proper time (m), and an irregularity of procedure may be the 
subject of waiver or acquiescence so as to preclude the grant of 
prohibition after judgment («); no waiver, however, arises by entry 
of appearance or other steps taken before the exact nature of the 
claim is ascertained (o). Where, however, as in cases in the county 
courts, there is, strictly speaking, no record (p), prohibition has 
been granted, after judgment, especially where the applicant has 
not had a sufficient opportunity of raising the question of jurisdiction 
before judgment in Buch court (q), and whore at the trial of a cause 
a clear want of jurisdiction is for the first time made apparent, a 
writ of prohibition may be claimed at any time before execution is 
complete (r), but not where, as a result of the delay, judgment or 
execution lias been satisfied and there is no longer anything to 
prohibit (s). Similarly no prohibition lies where a court has 
been dissolved, as in tho case of a court-martial after sentence 
pronounced (t). 


(i) Farquhaison v. Morgan, [1894] 1 Q. B. 552 C. A.; this is subject to the pro¬ 
visions of tho Aibitration Act, 1889 (52 & 53 Viet. c. 49); see also County 
Courts Act, 188S (51 & 52 Viet, c, 43), s, 114; Knowles v. Holden, (1855), 
24 Jj. J. (kx.) 223, where prohibition lay whon a quostion of title to land 
arose after, in county court proceedings, parties had consented to a reference 
before an arbitrator. This was followed in It. v. Shropshire Comity Court Judge 
(1887), 20 Q. B. 1). 242, whom a high bailiff was sued under the County Courts 
Act, 1840 (9 & 10 Viet. c. 95), s. 115, ontsido his own court; see also A1 demon 
v, Pal User, [1901] 2 K. B. 883, C. A., where, without the prescribed affidavit, 
a judgment summons was issued out of tho juiisdiction and a committal order 
made: this was held to be not an irregularity, but a want of jurisdiction 
appealing on the fare of the proceedings which could not be waived In 
Schneider v. Kdehteiv (1891), 35 Sol. Jo. 410, it was held that mere agreement by 
the parties is not sufficient to constitute waiver where the lower court has not 
partially or completely dealt with the matter. 

(m) Jones v. James (1850), ID L. J. (o. B.) 257, jer Eri.e, J., at p. 258; 
Moore v. Qamget (1890), 25 Q. B. D. 211. 

(n) Mouflet v. Washburn (1880), 51 L. T. 10. In Moore v. Gumgte, siijn.t, the 
defendant was held to have waived the obtaining of leave to create jurisdiction 
under the County Courts Act, 1888 (51 & 52 Viet. c. 43), s. 7-1, by not obj<cting 
until the case was part beard; see also Budenny. Wiener (1901), 17 T. L. R. 
494, where there lmd been an under taking to plead to the issue; Dierkeu y. 
Philpot, [1901] 2 K. B. 380, where prohibition was refused whore a claim had 
been remitted to a county' court under a master’s order, which had not been 
appealed against. 

(o) Left V. Cohen (1894), 71 L. T. 821, C. A. 

(;>) Farqnharson v. Morgan, supra, per Davey, L.J., at p. 503. 

(a) Mursden y. Wardte (l854) 3 E. & B. 695; Thompson v. Ingham (1850), 14 
■5, B. 710. In county couits, whore there are no pleadings, judgment may 
follow almost as soon as the defence is understood. Compare London Corporation 
V. Cox (1867), L. R. 2 II. L. 239, per Willes, J., at p. 283. 

(r) Hey worth y. London Corjioration (1884), Cab. & El. 312. In Jones v. 
Owen (1848), 18 L. J. (Q. b.) 8 , restitution was ordered after execution whore 
the rule had been applied for before possession given. 

(«) Yates y. Palmer (1849), 6 Dow. & L. 283 ; Re Denton y. Marshall (1803), 
1H. &C. 654. 

S Re Pot (1833), 5 B. Ad. 081; Grant v. Gould (Sir Charles) (1792), 
y. Bl. 69, whore an attempt failed to issue tho wiit against the Judge 
Advocate. 
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297- Where it is by statute enacted that the defendant shall not 
be permitted to object to the jurisdiction of an .‘nferior court, by 
any proceeding whatever, except by plea, neither the defendant nor 
a third person is precluded from applying for prohibition in the 
superior counts as soon as it is apparent that the inferior court is 
incompetent to try the case (a). If, however, there is no right of 
objection by plea in the inferior court, the High Court has no right 
to grant prohibition (b). 

Where it is by statute enacted not only that the jurisdiction of 
an inferior court cannot be objected to except by plea, but further 
that in default of such plea the court shall have jurisdiction for 
all purposes, such court has a defeasible jurisdiction until the time 
has come for such plea, and after such time has elapsed, an 
unlimited jurisdiction for the purposes of the action (c). 

298. The Crown may claim a writ of prohibition at any stage of 
judicial proceedings (d), but a supersedeas may be awarded if pro¬ 
hibition has been wrongfully granted (e) : no appeal in /<>? md puvperis 
lies against the Crown in these proceedings (/"); moreover, the 
prerogative of the Crown to intervene whenever the rights or revenues 
of the Soveieign are affected is not inteifcrod with in any way by tlifl 
Judicaturo Acts (g). 

Sub-Sect. 4.— To what Tribunals granted. 

299. Prohibition issues to restrain all inferior courts, whether 
such courts be temporal, ecclesiastical, maritime or military (h), 
civil or criminal (/), whenever such courts take cognisance of matters 

(a) Jacobs v. Brett (1ST.)), L. It. 20 Eq. 1, explaining Baler v. Clark (1872)* 
L. It. 8 C. P. 121, and disapproving of Manning v. Fargo harson (1860), 30 L. J* 
(q. b.) 22. Jacobs v. Brett, supra . was subsequently approved in Bi idge. v. Branch 
(1876), 1 C. P. D. 633; see also London Corporation v. Cor. (1867), L. It. 2 
II. L. 239, per Wildes, J., at p. 2.19—all cases on Mayor’s Court of Loudon 
Procedure Act, 1837 (20 & 21 Viet. c. elvii,). As to the Mayor’s Court of 
London, see generally title Mayor’s Court, London. 

(/,) Hawes v. Pa achy (1876), 1 U. P. D. 418, C. A., where the Court of London 
Procedure Act, 1837 (20 & 21 Viet. c. elvii.), p. 12, was in question. 

(rA Payne v. llogg, [I960] 2 Q. B. 43, 0. A., confirming Chad trick v. Ball (18.33) 
14 Q. B. I). 855, C. A., which overruled Oram v. Brearey (1877), 2 Ex. D. 346. 
The court in question was the Salford Hundred Court, regulated by Salford 
Hundred Court of Record Act, 1868 (31 & 32 Viet. c. cxxxi). No prohibition 
lies after judgment by default, even though bv such default no opportunity of 
raising the question of jurisdiction ovor arises ( Payne v. Hogg, supra). As to tho 
Salfoid Hundred Court generally, see title Courts, Vol. IX., p. 197. 

(d) Broad v. Perleins (18S8), 21 Q. B. D. 533, 0. A., at p. 535. In Bnc. Abr. 
tit. Prohibition, it is said that, tho King may suo for a prohibition, though the 
plea be between two common persons, because the suit is in derogation of his 
crown and dignity. 

(e) Anm. (1684), 1 Torn. 301 ; see also R. v. Farrant (1887), 20 Q. II. 1). 68, 
per Stetuen, J., at p. 02. 

(/) Clements v. London and North Western Rail. Co., [1894J 2 Q. B. 482, C. A., 
at, p. 486. 

(g) A.-O. v. Constable (XU 79), 4 Ex. D. 172; followed in Stanley (Lord) v. 
Wild & Son, [1900] 1 Q. B. 256, C. A. 

(h) Grant v. Gould ( Sir Charles) (1792), 2 Hy. Bl. 69, whore Lord Lough- 
BOBOUGH, C. J., at p. 101, says that courts-martial (military and naval), courts of 
admiralty, and courts of prize are all subject to prohibition. Compare Re Poe 
(1833), 6 B. & Ad. 681. 

(i) R. v. TJerford (I860), 29 L. J. (q. b.) 249 ; R. y. D'Jiyneourt (1888), 21 
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outside their jurisdiction, and lies so long as such courts act, or 
purport to act, in the exercise of judicial functions and in the 
course of judicial proceedings (k); but a proceeding does not become 
judicial merely by reason of the party complained of being intrited 
to attend to give explanation (l). Where an indictment lies, pro¬ 
hibition is not a remedy by which a public body can be restrained 
from the commission of a nuisance (m). 

300. A court is an inferior court for the purpose of prohibition 
whenever its jurisdiction is limited (w). Thus, prohibition may 
be granted to quarter sessions (»), to petty sessions (p), to a coroner 
from holding an inquost ( 5 ), to the Railway Commissioners (r), to 
the Tithe Commissioners (s), to the Income Tax Commissioners (a), 
to the Comptroller-General of Patents ( 6 ), and to practically all local 
courts, such as tho Salford Hundred Court and the Liverpool Court 
of Passage (c), as well as to the Mayor’s Court of London and county 
courts, including the City of London Court (d). It lies against the 

(J. B. 1). J09. Tho judges and justices of the Central Criminal Couit are not 
mi inferior court,; ece It. v. Central Criminal Court Justices (1SS3), 11 Q, B. I). 
479 ; inul title, Courts, Vol. IX., p. 88. 

f k) Prohibition has boon granted to a “ pretended court,” such as a court of 
honour ( Chambers v. Jennings (1702), 2 Palk. 55. J. 

(/) Er parte Death (1832), 18 (2. B. 647, whoio it was held that prohibitum 
does not lie against a vice-chancellor of a university making an older to dis- 
connnuno, as this is not a judicial proceeding in his court. See also R. v. 
London Count;/ Council, [1898] 2 Q. B. 454, 0. A., ns to wholher the determina¬ 
tion as to tho parish to which ft disused churchyard belongs is a judicial 
proceeding. 

(in) Jl. v. Dorset Justues (1812), 15 Bast, 591. 

(») See James v. South Western Rail. Co. (1872), L. II. 7 Exch. 287, Ex. Ch , 
per Wit.les, J., at p. 290; and compare Laughton y. Taylor (18-10), 6 M. & W. 
695, wlicio it was held that the Boiongh Court of Liverpool was an inferior 
nmil ; Foster v. Foster and Berindye (1868), 82 L. J. (q. b.) 312, whero it was 
doubted if prohibition lay (before the Judicature Acts) against the Divorce 
Court. 

(o) Ex parte Ercrlon Overseers (1871), L. It. 6 0. P. 245 ; Liverpool Qas Co. v. 
Ererton (1871), L. E. 6 0. P. 414; R.y. London County Justices and London 
County Council, [1893] 2 Q. B. 470, 0. A. 

(p) lie Briton Medical and General Li/e Association (1888), 39 Ch. D. 61; 
Jl. v. Bromley Justices (1889), 38 W. E. 253. See, howevor, R. v. Toll irst, 
Fx jxirtc Farrell, [1905] 2 K. B. 478, where Lord Alverstove, C.J., doubted 
if prohibition wore the right remedy against licensing justices. 

(q) R. v. Tier ford (1860), 29 L. J. (q. d.) 249. 

(r) South Eastern Rail. Ci>. v. Railway Commissioners (1881), 6 Q. B, D. 586, 

C. A. ; R. v. Railway Commissioners and Distinytm Iron Co. (1889), 22 Q. B. D. 
642. 

(a) Re Tstradgunlais Tithe Commutation (1844), 8 Q,. B. 32; Re Applednr <, 
Tithe Commutation (1845), 8 Q. B. 139. 

(a) R. v. Clerleenwell (General Commissioners of Taxes), [1901] 2 K. B. 879, 

a a. 

(h) Re Ilall (1888), 21 Q. B. D. 137. 

(c) Whitehead v. Butt (1891), 7 T. L. E. 609 (Salford Hundred Court); The 
'Teresa (1894), 71 L. T. 342 (Liverpool Court of Passage). 

LI ) Heo the cases cited in this title, and cases under titles County COURTS, 
Vol. VIII., pp. 611—614 ; Courts, Vol. IX., pp. 11 et seq. The jurisdiction of 
Iho Mayor’s Court, London, is specially dealt with in London Corporation v. Cox 
(1807), L. E. 2 II. L. 239, and Read v. Brown (1888), 22 Q. B. D. 128, 0. A.; see 
also title Mayor’s Court, London ; and that of the City of London Court in 
Kutner v. Phillips, [1891] 2 Q. B. 267; and see title County Courts, Vol. VUT., 

D. 412. 
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vice-chancellor’s court at the universities («), and against every 
ecclesiastical court, even probably against the Privy Council, when 
sitting as a«aeourt of appeal in ecclesiastical matters (f). 

301. Where, by statute, an inferior court is, for the performance 
of certain* duties, invested with the powers and jurisdiction of the 
High* Court, no prohibition will be granted (g ); the same rule 
applies where the judge of an inferior court, by statute, acts as an 
arbitrator, and not as a judge with a special jurisdiction (h). 

302. A prohibition will be granted by the Supreme Court of 
Judicature to an inferior court of appeal, even after the suit has 
been remitted to the court below, if costs awarded in the appellate 
court are still being applied for (i) ; a judgment removed to another 
inferior court for enforcement may be set aside and prohibition 
issued to prevent further proceedings, if such judgment was 
obtained in a matter where the original court had no jurisdiction (k), 
but this will not be granted if the objection relates to a mere 
irregularity in such inferior court (/)• 

303. Prohibition will not issue to any person (m), or body of 
persons, who may be acting judicially but not as a judicial 
tribunal (n), nor against the ministerial or executive acts of the 
Government (o); but where by Act of Parliament a body of persons 
have the power of imposing an obligation upon individuals (who 
are parties to the proceedings), the High Court will exercise as 
widely as possible the power of controlling such bodies, if those 


(e) Re Oxford University and Taylor (1841), 1 Q. B. 952. 

(/) Ex parte Smyth (1835), 3 Ad. & EL 719; Maikonochie v. Penzance {Lord) 
^1881), 6 App. Cas. 42), where the question was raised, but Lord BlaoiuiukN 
alone pronouncod specifically in favour of prohibition. Compare Combe v. 
Edwards (1878), 3 P. I). 103, per Lord Penzance, at p. 119. 

(g) Re New Par Consols (No. 2), [1898] 1 Q, B. 669, 0. A., where tbe 
Companies (Winding-up) Act, 1890 (53 & 51 Viet, c, 03), was in question. See 
also Skinner v. Northallerton County Court Judye. [189.9] A. 0. 439, wheie certiorari 
was applied for to remove to the Queen’s Bench an order made by tlio county 
court under its bankruptcy jurisdiction. 

(h) See Tunbrtdye Wells Corporation y. National 'Telephone Co. (1900), 83 L. T. 
525. 

(?) Darby v. Cosens (1787), 1 Term Bep. 552, where prohibition was gum ted to 
the Court of Arches as well as to the lower court. 

(A) Bridge v Branch (1876), 1 0. P. D. 633, holding that the superior court 
cannot be bound to enforce a bad judgment. 

(Z) Williams v. Bolland (1876), 1 U. P. D. 227, where it was held, following 
Simons v. de Wints {Count) (1840), 8 Dowl. 640, that the superior court will 
decline to enter into the merits. 

fm) Ex parte Simon (1888), 4 T. L. R. 754, O. A., where prohibition was 
rerused against the Attorney-General acting in pursuance of the Patent Acts. 

(t») Chalot v. Morpeth {Lor d) ( 1850), 15 Q. B. 446, where an attempt failed to 
prohibit tho Commissioners of Woods from paying money, assessed by a sheriff’s 
jury, into the Bank of England, as the sheriff could not be prohibited, being 
functus officio. See also R. v. London County Council , [1893] 2 Q. B. 454, C.‘A.; 
Re Gfiotvenor and West End Railway Terminus Hotel Co., Ltd. (1897), 76 L. T. 337, 
when9 prohibition was refused both against the Board of Trade and against 

f air inspector acting under the Companies Aot, 1862 (25 & 26 Viot. o. 89), s. 56, as 
e inquiry was not judicial and had nothing in the nature of a judicial 
determination. 

(o) In such a case the remedy would be by certiorari {ibid.). As to certiorari, 
Bee p. 155, post. 
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Scot. «. bodies attempt to exceed the jurisdiction prescribed by such 
Pr ohibit ion, act ( p ), or usurp a jurisdiction of judicial character (g). { 

Sub-Sect. 5. —Procedure and Coate. 

^ ’ J 

Who may 304. A writ of prohibition can be granted by any judge and by 
grant. any division of the High Court of Justice (r), but a refusal «by a 

judge or division of the Supreme Court, though appealable (s), 
prevents an application to another judge or court of co-ordinate 
jurisdiction (t) except upon new grounds (it). 


(p) R. v. Local Government Board (1882), 10 Q. B. D. 309, U. A., per Brett, 
L.J., at p. 321. "Whether prohibition lies to the Local Government Board is 
still doubtful. »In lie Grosienor and West End Railway Terminus Hotel Co., Ltd. 
(1897), 76 L. T. 337, tho question of prohibition issuing against the Board of 
Trade was not docidod. In 11. v. CUrkcnwell (General Commissioners of Taxes), 
[1901] 2 K. B. 879, 0. A., prohibition was refused because tho commissioners 
had uot gone wrong in the finding of any fact preliminary to giving themsolves 
jurisdiction. 

{<]) It is doubtful if a provisional order made by tho Irish Local Government 
Board can be restrained by prohibition (Re Local Government Board, Ex parte 
Kingstown Commissioners (1885), 18 L. S. Ir. 509, C. A., per FmGiBpoN, L.J., 
at p. 514); compare II. v. Hastings Local Boa d of Health (1865), 6 B. A S. 401, 
, whoro it was held that a provisional order could not bo removed by certiorari. 

(r) The Recepta, [1893] P. 255, U. A., per Bowi.n, L J., atpp. 262, 263 : “ Since 
tho Judicature Act, by which all the courts were inergod together, writs for prohi¬ 
bition are usually moved for from the Crown sido of tho Queen's Bench Division, 
but there is nothing necessarily confirming piohibition to Crown Practice.” In 
this case it was held that a vacation judge granting piohibition in an admiialty 
matter acted as a judge of tho Admiralty Division. Comparo Jones v. She (1886), 
32 Ch. D. 585, C. A.; II. v. London County Justices and London County Council, 
[1894] 1 Q. B. 453, C. A., where Lores, L J., at p. 457, said that prohibition wus 
not a jurisdiction belonging any more to tho Queen’s Bench than to the other 
courts; the Queen’s Bench, Exchequer, and Common Pleas, as woll as the Couit of 
Chancery, all had concurrent jurisdiction and porr to inhibit inferior tribunals ; 
see also Madconoeliie v. Penzance (Lord) (1881), 6 A pp. Cas. 421, per Lord 
Blackbuun, at p. 443; Wright v. Cattcll (1850), 13 Boav. 81. For prohibition 
in the Chancery Division see Hcdley v. Bates (1880), 13 Ch. D. 498; y nd m the 
Admiralty Division see The Teresa (1894), 71 L. T. 342. In Re lhiton Medical 
and General Life Association (1888), 39 Uh. I). 61, tho Lord Chancellor gave a 
special direction assigning an application to Mr. Justice Stii liug for the purposes 
of R. S. C., Old. 5, r. 9, and R. S. 0., Old. 49, r. 4. 



P, 

codure, 

(Lister v. Wood (1889), 23 Q B. D. 229, 0. A. ; Barton v. Titch marsh (1880), 42 
J i. T. 610, O. A.), and from the Court of Appeal to tho House of Lords (Appellate 
Jurisdiction Act, 1876 (39 & 40 Viet. c. 59), s. 3). A writ of prohibition may 
be set aside by a judge'in chambers (Amstell v. Lesser (1885), 16 Q. B. D. 187). 

(i) County Courts Act, 1888 (51 & 52 Viet. c. 43), s. 132, which provides that 
no other court or judge shall grant a writ of prohibition when tho High Court 
or a judge thereof shall have already refused such application, But this 
refusal does not affect the right of appealing from court or judge on a fresh 
application on now grouuds. Though this section only applies to county courts, 
it is apprehended that, since tho right of appeal given by the Judicature Act, 
•1873 (36 & 37 Viet. c. 66), s. 19, the High Court would apply the same .Rule on 
applications for prohibition to other inferior courts, for by the right of 
the old practice of multiplying applications to co-ordinate courts or judges has 
beon stopped; compare The Recepta, [1893] P. 255,0. A., per Lord Esher, M.f|| 
at p. 260, and per Bowen, L.J., at p. 262. % 

(it) Xu Bodenham v. Ricketts (1836), 6 Nev. & M. (k. B.) 537, however, whereb 
a rule msi for a prohibition had beon discharged, the court would not allow the • 
application to be reopened on the strength of affidavits containing further evidence. 
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An application for the writ (v) in civil proceedings can be 
mqde to a judge in chambers, ex parte or by summons, or by motion 
to ft^rvisioqal court (v>); in criminal proceedings applications must 
be n$ade tp a divisional court, except during the Long Vacation, 
wher^ judge in chambers has jurisdiction (x). 

305. The application for a rule may be made against the party, 
or the judge to be prohibited, or both, and in modern practice it is 
made, as a matter of form, against the party and the court, but it 
is usually the party, and 'very rarely the court, that shows cause 
against the rule (a). But when the court sought to be prohibited is 
a county court, the judge of such court must not be served with 
notice of the application, and will not, except by order 4>f a judge of 
the High Court, be required to appear or be heard thereon, and 
will not, except by such order, be liable to an order for costs (b). 

306. Prohibition will not be granted without an affidavit in 
support of the application (c), which should be intituled in the 
court (d), but not in any cause (e). 


(i>) Crown Offico Buies, 1906, rr. 70, 71; though the motion is for a rule nisi 
tho order can for special circumstances be made absolute on an ex parte 
application (ibid., p. 71). Leave must bo obtained to issue the Bummons (ibid., 
r. 260). 

(w) King v. Charing Cross Bank (1889), 24 Q. B. D. 27; County Courts Act, 
1888 (51 & 52 Viet. c. 48), s. 128. Prohibition is beyond a master’s jurisdiction 
(It. S. C., Ord. 51, r. 12 ; end see Ord. 6S, r. 2). 

(x) An appeal from a judge at chawbors herein is not a matter of practice and 
procedure within the Judicature (Procedure) Act, 1894 (57 & 68 Viet. e. 16), 
s 1 (4), and an appeal from such judge lies m the Erst instance to a divisional 
court (11 'atson v. Betts, [1899] 1 Q. B. 54). 

(a) London Corporation v. Cox (1867), L. B. 2 H. L. 239, per WiLLES, J., at 
p. 280. InetancoH of appeal by the prohibited judge are tftonor v. Fowls (1887), 
13 App. Cas. 20, and Combe v. De la Here (1882), 22 Ch. D. 316, C. A,, where it 
was held that there was no power to refuse costs to a judgo who had appeared 
and succeeded on an attempt to prohibit proceedings in his couit. 

(ft) County Courts Act, 1888 (51 & 52 Viet. c. 13), s. 128; by this section 
prohibition is put on the same footing as an appoal duly brought from the 
judge’s decision. 

(c) Stat. (1830) 1 Will. 4, c. 21, which, though repealed by the Statute Law 
Bevision Act, 1891 (5i & 55 Viet. c. 67), apparently still governs tho practice; see 
Caton v. Burton (1775), 1 Cowp- 330, per Lord Mansfield : “The party Bhnll not 
stop>.the proceedings of a court of justice upon a mere suggestion without an 
affidavit"; Buggin v. Bennett (1767), 4 Burr. 2035, where the application was 
refused as there was “ a more suggestion” only before the court. For the older 
cases, where the practice was not settled and it was thought that a plea on the 
record was sufficient, seo London Corporation v. Cox (1867), L. B. 2 1L. L. 239, 
per Willes, J,, at pp. 285, 291. 

(d) By the Crown Office Buies, 1906, r. 6, the title of affidavit should be “In 
tho High Court of Justice, King’s Bench Division,” but as prohibition can be 
granted by any division of the High Court (see p. 152, ante), this title must 
be varied 4$ suit the division in which the application is made. For Chancery 
applict^pns, see Daniell's Chancery Practice, 7th ed., Vol. II., chap. 25 ; Seton’s 
JudgDMfats and Orders, 6th ed., Vol. I., chap. 33. 

(s)*®* parte Evans (1842), 2 Dowl. (n. s.) 410, where it was held that affidavits 
sjgpuld not be intituled in any cause or “in prohibition” ; Ii. v. 1‘lymouth and 
Wirtmoar Rail. Co, (1889), 37 W. B. 334, whore the affidavits were not intituled 
according to the rules, and leave was refused to reswear or amend the affidavits, 
the rule being discharged without prejudice to a further application. See, how¬ 
ever, control, Wallace v. Alim (1875), L. B. 10 O. P. 607, where it was held no 

H.L.— X. H 
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307. Ik is always in the discretion of the court to say whether a 
plaintiff in prohibition shall be ordered to plead ( f ); whenuthe 
court is clear both in fact and in law that the inferior coaSNi ia 
clearly acting in excess of or without jurisdiction, a writ pro¬ 
hibition will issue without pleadings ( g ): this rule doeB not Sfpfyto 
prohibition against a county court, where an application for a Writ is 
finally disposed of by order, and no further proceedings are allowed (h). 

308. Where the High Court has before it for adjudication an 
action between parties, who in the same matter are proceeding 
before an inferior court which is acting beyond its jurisdiction, 
the High Court may (i) in lieu of prohibition restrain the parties 
from continuing the proceedings in the inferior court (k). 

309. The court, whether granting or refusing prohibition, has 
a discretion to award costs to the successful party ( l ), but cannot 
deal with the costs in the inferior court (to). 

objection that the title of the affidavit was “In the matter of a prohibition 
against the court below and in the matter of an action commenced in such court 
between A. and B.”; Breedon v. Capp (1845), 9 Jur. 781, where affidavits were 
allowed to he read in answer to a rule m intituled “ In the Queen’s Bench 
between A. plaintiff and B. defendant in prohibition.” 

(/) “ Pleadings in prohibition ” take the plat e of the old declaration, and all 
proceedings in prohibition are now assimilated to an ordinary action for damages 
by B. S. 0., Oru. 68, r. 3. For a modorn case of pleadings in prohibition, see 
Stileman-Oibbard v. Wilkinson^ [1897] 1 Q. B. 749. Even before the Judicature 
Acts a dofendant in prohibition was ontitled to plead several pleas (17 all v. 
Mamie (1835), 4 Ad. &E1. 283). As to form of pleadings see London Joint Stock 
Bank v. London Corporation ( 1875), 1 C. P. D. 1; South Eastern Hail. Co. 
V. liailway Commissioiurs (1880), 41 L. T. 760. 

(g) Worthington v. Jeffries (1875), L. B. 10 0. P. 379. It was formerly 
thought that the defendant in prohibition was entitled to insist on a declaration 
(Remington v. Dolby (1844), 9 Q. B. 176; St. John's College v. Todington (1757), 

1 Burr. 158, at p. 198). Tne party applying is not entitled, as of right, to declare 
(ibid.; He York (Dean) (1841), 2 Q. B. 1). The court may order pleadings if an 
important or difficult point of law is involved (Qare v. Capper (1803), 3 East, 
472; De Haber v. Portugal (Queen) (1851), 17 Q. B. 171, at p. 220; White v. Steel 
(1861), 5 L. T. 449), but will hesitate so to do, as an appeal lies against the 
judgment of the divisional court (Serjeant v. Dale (1877), 2 Q. B. D. 558, at 
p. 668; 1’oomer v. London, Chatham and Dover Hail. Co. (1877), 2 Ex. D. 460, 
at p. 45S ; and Martin v. Mackonoehie (1878), 3 Q. B. D. 730, at p. 783). \s to 
when pleadings will be ordered, see title Pkaotjob and Pbocuduke. 

(h) County Courts Act, 1888 (51 & 52 Yicl. c. 43), s. 128. 

( l ) Judicature Act, 1873 (36 & n 7 Yict. a 60), s. 24 (7). 

(k) Iledley v. Bates (1880), 13 Ch. D. 498, followed in Great Western Hail, Co. 
v. Waterford and Limerick Bail. Co. (1881), 17 Ch. D. 493, 0. A., and explained 
in Stannard v. St. Giles, Camberwell, Vestry (1882), 20 Oh. D. 190, 0. A.; an 
injunction cannot be granted.in lieu of prohibition, unless the Iligh Court is 
already seised of the case others ise (ibid, at p. 197). For the exercise of an 
injunction inter partes, see also The Teresa (1894), 71L. T. 342. As to injunction 
generally, see title Injunction. 

(!) H. v. London County Justices and London County Council, [1894] 1 Q. B. 
453, O. A. ; Wallace v. Allen (1875), L. It. 10 0. P. 607 ; H. v. Jones, [1894] 
.2 Q. B. 382; see also Judicature Act, 1890 (53 & 54 Yict. c. 44), ss. 4, 5; 
E. S. 0., Ord. 68, r. 2. For lefusol of prohibition with oosts, see Lloyd V, Jones 
(1848), 6 0. B. 81. In a new trial in prohibition, the court has the same dis¬ 
cretion as to costs as in other cases (Craven v. Sanderson (1838), 7 Ad. & M. 
880, at p. 897). The cases under stat. (1830) 1 Will. 4, c. 21, since repealed, ale 
now apparently irrelevant, in spite of Statute Law llevision and Civil Procedure 
Act, 1881 (44 & 45 Viet. 0. 69), s. 6. 

(m) Temmond v. Yardley (1833), 5 B. * Ad. 458; White v. Steel (1862), 82 
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Where a rule for a prohibition is made absolute with costs, the 
court may order such costs to be paid by the plaintiff’s solicitor, 
but the order will not be made unless the rule has been moved for 
in that form and the solicitor has had an opportunity of showing 
cause (n). 

Sect. 7.— Certiorari. 

Hub-Sect. 1.— The Writ of Certiorari and Pncecdings in the Nature if Certiorari. 

310. The writ of certiorari issues out of a superior court (a), and 
is directed to the judge or other officer of an inferior court of 
record ( b ). It requires that the record of the proceedings in some 
cause or matter depending before such inferior court shall be 
transmitted into the superior court to be there dealt with, in order 
to insure that the applicant for the writ may have the more sure 
and speedy justice. It may be had in either civil or criminal 
proceedings. The object of the writ, particularly in civil proceed¬ 
ings, is to give relief from some inconvenience supposed, in the 
particular case, to arise from a matter being disposed of before an 
inferior court less capable than the High Court of rendering 
completo and effectual justice (c). 

311. The transmission of records from certain courts is in some 
cases effected by orders in the nature of certiorari. 

Indictmeuts are so removable from assizes and from the 
Central Criminal Court into the King’s Bench Division ( d ); 
for the assize courts and the Central Criminal Court are branches 
of the High Court of Justice (e); and the High Court has power to 
direct its own officers in any branch by a simple order without 
writ (/).' But this order is obtained in the same manner, and is 
subject to the same conditions, as the writ itself ( g ). 

Indictments found before juslices in London and the home 


L. J. (o. p.) 1, whore an attempt was unsuccessfully made to recover the costs in 
the inferior court by way of damages. In county courts tho judge of such 
court, when striking out an action or matter for want of jurisdiction, has 
fall jurisdiction to award costs (County Courts Act, 1888 (51 & 52 Viot. c. 43), 
s. 114). 

(n) See memorandum to Robinson v. Emanuel (1874), L. It. 9 C. P. 414, at 
p. 751; Rogers v. London, Chatham, and Dover Rail. Co. (1877), 2C W. R. 192 
(both cases in the Mayor’s Court, London). See also title Solicitors. 

(a) For superior and inferior courts, see title Courts, V«d. TX., pp. 9, 10. 

lb) As to courts not of record, see p. 168, post. 

(c) See 3 BL Com. 636. The record is not invariably required to be transmitted 
to tire same branch of the superior court as that which directs the issue of the 
writ; for the King’s Bench Division may direct the record of an indictment 
found in an inferior court to be transmitted directly into the Central Criminal 
Court for trial (Central Criminal Court Act, 1834 (4 & 6 Will. 4, c. 86), s, 16; 
and see Central Criminal Court Act, 1856 (19 & 20 Viet. o. 16), s. 3). 

id) R. v. Dudley (1884), 14 Q. B. D. 273, 280; and see Skinner v. Northallerton 
County Court Judge , [1898] 2 Q,. B. 680, C.A., affirmed [1899] A. C. 439. 

(e) Judicature Act, 1873 (36 & 37 Viot. o. 66), s. 16. 

(f) R. v. Dudley, supra. This order is, however, granted in the same manner 
and upon the same grounds as the writ (Grown Office Rules, 1906, r, 17) ; see 
p. 203, post. 

(g) Crown Offlco Rules, 1906. r. 17, and see title Chimin az Law and 
Procedure, Vol. IX., p. 349. 
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counties may be removed for trial into the Central Criminal Court 
by an order made either by the King’s Bench Division of the High 
Court of Justice, or by any judge of the Supreme Court on the 
commission of the Central Criminal Court, or by the recorder of 
the city of London (k). 

Orders of quarter sessions are removed into the High Court, for 
the purpose of being enforced, by such an order and not by the writ 
itself (?). 

Judgments for £20 or upwards of local courts of record to which 
the Borough Courts of Record Act, 1872 ( k ), has been applied, and 
any judgments of the Salford Hundred Court of Record ( l ), may be 
so removed into the High Court for the purpose of execution. 

Where in answer to an action brought in a county court a 
counterclaim is put forward involving matters beyond the juris¬ 
diction of the county court, the High Court, or a judge thereof, 
may order the whole proceedings to be transferred to the High 
Court without any writ of certiorari; and the proceedings so 
removed continue in the High Court as though they had been 
originally commenced there (m). 

312. In some cases the records of an inferior court may be 
transmitted to the superior court without either the writ of certiorari 
or any order of the superior court. Thus, indictments found at 
courts of quarter sessions may be transmitted by the justices to 
the assizes for the county in which such indictments are found (n), 
and when a special case has been granted by justices of the peace (a) 
or by quarter sessions [b), the proceedings may be transmitted to 
the High Court (c). 


(/*) Central Criminal Court Act, 1834 (4 & 5 Will. 4, c. 36), s. 16; Jt. v. Sill 
(1852), Dears. C. C. 10; and seo p. 158. post. 

(i) Quarter Sessions Act, 1849 (12 & 13 Viet. c. 45), s. 18; Hawker v. Field 
(1850), 20 L. J. (M. 0 .) 41; and see p. 161, post. 

Ik) 33 & 36 Viet. e. 86 . See title Courts, Vol. IX., p. 136, and p. 163, post. 

(/) Salford Hundred Court of Record Act, 1868 (31 & 32 Viet. c. exxx.), a. 88 . 
In this case the judgment Imcomos a judgment of the High Couit in tlio same 
way as if it had l>eon removed by certiorari. Under the Mayor’s Court of 
London Procedure Act, 1857 (20 & 21 Viet. c. clvii.), s. 48, execution in the High 
Court, in any manner, may be obtaiuod on a judgment oi tho Mayor's Court 
without any writ of certiorari or any order; and under the Liverpool Court of 
Passage Act, 1838 (1 & 2 Viet. c. xeix.), s. 3, execution in the High Court 
by fi. fa. on a judgment'©! the Court of Passage may bo obtained by an order 
of a master of the High Court; but in those cases the judgment itself is not 
removed into the High Court. For these Courts generally, see titles Courts, 
Vol. IX., pp. 173, 197 ; Mayor’s Court, London. 

(m) Judicature Act, 1873 (36 & 37 Viet, c. 66), s. 90. 

(n) It. v. Wetherell (1819), ltuss. & Ry. 381. Grand jurors at sessions may 
find true bills on indictments which tlio sessions have no jurisdiction to try 
(Quarter Sessions Act, 1842 (5 & 6 Viet. c. 38), s. 2). When they do so a judge 
of assize for tho county in which such indictments are found may issuo a writ of 
certiorari to remove them [ibid.), or the justices may transmit such indictments 
to the assizes without certiorari. 

(o) 8 ummary Jurisdiction Act, 1857 (20 & 21 Viet. o. 43), s. 10; Summary 
Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 33. 

(/>) Summary Jurisdiction Act, 1879 (42 & 43 Viet. o. 49), e. 40. 

(c) Certiorari is not, however, taken away ; and the writ may bo obtained when 
it is thought necessary, seo p. 165, post. As to special cases generally, see title 
Magistrates. 
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SUB-SECT. 2. — Purposes for which Certiorari it granted (d). 

(i.) Certiorari to remove for Trial. 

(a) Civil Actions. 

313. In certain cases there is a common law right to remove 
actions for trial from inferior courts (e), but in the great majority 
of cases an action can only be removed when in the opinion of a 
judge of the High Court, it is fit to be tried in the High Court. 
An action may be fit to be tried in the High Court, or it 
may be desirable that it should be so tried, where difficult points of 
law are involved (/)'; but where there is an appeal from the lower 
court to the King’s Bench Division certiorari is not readily granted 
on this ground ( g ); or where there is reason to suppose that a fair 
trial could not be secured in the court below ( h ). An alternative 
course is now provided in the case of county courts, for where 
prejudice is likely to exist, there is power to change the venue from 
one county court to another (i). The circumstance that substantial 
fraud is charged is not in itself a sufficient ground for removing an 
action from an inferior court (a). 

314. Actions of an equitable nature are removable from local 
courts of record which possess equitable jurisdiction where it is 
shown that the applicant cannot have justice or complete justice in 
the inferior court, or that the action is beyond the jurisdiction of the 
inferior court (6). An action on the equity side of the Mayor’s 


(<£) Applications for certioi an for the argument of demurrers (soe p. 158* 
post), for judgment upon indictments (seep. 159, post), for sentence after judg¬ 
ment on indictments (see p. 164, post), to estreat recognisancoa (see p. 164, post), 
for outlawry (see p. 165, post), to remove a special case (see p. 165, post), to 
remove depositions on applications for bail (see p. 167, post), and for the uso of 
a record in evidence {see p. 168, post), are now rare. Certiorari for other 
purposes, referred to in Fitzherbert’s Natura Brcvium and Halo, P. 0., has 
become entirely obsolete. Certiorari in aid of error is perhaps not entirely 
obsolete; for error still lies from the Court of Appeal to the House of Lords 
{Justice v. Mersey Steel Co. (1876) 1 0. P. D. 575,577), though it has been abolished 
in other cases (see p. 160, post). As to whether the record itself was to be 
returned or only an exemplification, the practice of the superior courts seems to 
have varied ; hut in the case of certiorari m aid of error to the House of Lords 
an exemplification was always sufficient {Wilkes v. Jl. (1768), Macqeen, Practice 
of the House of Lords, 401; Atkinson v. if. (1785), ibid. 402). 

! e) As to inferior courts, see title Courts, Vol. IX., p. 11. 

/) Rees v. Williams (1851), 21 L. J. (EX.) 24 ; Potter v. Great Western Colliery 
Co., Ltd. (1894), 10 T. L. R. 380, 0. A. ; Staples v. ArcidenU.il Death Insurance 
Co. (1861), 10 W. R. 59 ; Lonybottom v. Longbottom (1852), 8 Exch. 203; Hunt 
v. Great Northern Rail. Co. (1851), 2 L. M. & P. 268; hut soe Mnnday v. 
Thames Ironworks Co. (1882), 10 Q. B. D. 69 ; Solomon v. London, Chatham and 
Dover Rail. Co. (1861), 10 W. R. 59. 

(g) Solomon v. London, Chatham and Dover Rail. Co., supra. 

(A) Bates v. Warner (1889), 5 T. L. R. 682, C. A.; Synumds v. Diwedale 
(1818), 2 Exch. 533 ; Potter v. Great Western Colliery Co., supra. 

(*) County Courts Act, 1888 (51 & 62 Yict. e. 43), s. 85. See title Oouanry 
Courts, Yol. V1IL, p. 482. 

(a) Simpson v. Shaw (1886), 66 L. J. (Q. B.) 92; Boize v. Edwards (1889), 6 
T. L. R. 341. 

(6) Certiorari to inferior courts of equity jurisdiction was obtained by 
certiorari bill in Chancery. This bill alleged that the applicant could not 
or was not likely to obtain justice in the inferior court {Stejinenson v. Houlditch 
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Court can only be removed into the High Court by a special order 
in the nature of certiorari made by a judge of the High Court, 
which is not to be made if such judge considers that the case is fit 
to bo tried in the Mayor’s Court (c). 

<b) Indictments . 

315. Certiorari lies at common law ( d ) to remove indictments 
found before inferior courts of criminal jurisdiction into the High 
Court for trial. Coroners’ inquisitions are a species of indict¬ 
ment (e), and are removable in the same manner. Presentments 
found before commissioners of sewers may be removed for trial (/). 
Indictments may be removed not only for trial upon issues of 
fact, but also for the hearing of demurrers ( g ), but they are now 
rarely removed for this purpose. 

316. Indictments removed for trial are ordinarily removed into 
the King’s Bench Division of the High Court of Justice; but 
indictments found at any place beyond the jurisdiction of the 
Central Criminal Court may be removed directly into the Central 
Criminal Court for trial there ( h ). 

Indictments found before justices for 'he cities of London and 
Westminster, the liberty of the Tower, the borough of Southwark, 
or the counties of Middlesex, Essex, Kent, and Surrey, may also be 


(1704), 2 Vorn. 491; Addison v. Ilindmarsh (1680), 1 Vein. 442). The bill was 
suppoi tod by affidavit, and the applicant was bound in a penal sum of £100, 
conditioned to be void if tbo bill containod matter sufficient to bear certiorari ; 
and if the applicant should pro've the suggestions of the bill within fourteon 
days, application for tbo order for the writ was made ex parte upon filing 
tho bill and the affidavits verifying it (see further as to the practice Jones v. 
Jley (1869), 17 W. R. 996; see also Hilton v. Lawson (1560), Cary, 68; 
Soivton v. Cutler (1675), 2 Rop. Ch. 57 ; Partington v. TarhocJc (1683), 1 Vera. 
177; Strode v. Little (1682), 1 Vera. 59). Where want of jurisdiction is apparent 
on the face of the proceedings, the writ might bo granted at once without 
reference to the master in chambers ( Jones v. Jley, supra; Tracy v. Open Stock. 
Exchange (1870), L. R. 11 Eq. 556). 

Tho practice of tho Cliancory Division now corresponds to that of the King’s 
Bench Division, and the writ is obtained by summons or motion without bdl or 
bond (Re Royal I Aver Friendly Society (1887), 36 Oh. D. 332). But it is con¬ 
ceived that the jurisdiction of the High Court to remove equity proceedings 
from looal courts of record is the same as that which was formerly possessed 
by tho Court of Chancery, and may be exercised on the same grounds. 

(c) Mayor’s Court Lopdon Procedure Act, 1857 (20 & 21 Viet. c. civil.), s. 20; 
and see t(tlo Mayor’s Court, London. 

(dj The right to remove art indictment into the High Court was formerly 
absolute on the part of tho prosecutor (Com. Dig. tit. Ceitiorari, p. 335); but it 
was probably never absolute on tho part of the defendant. 

(e) 7?. v. Ingham (1864), 6 B. & S. 257. See title Coroners, Vol. VIIL, p. 283. 
{/) R. v. Raker (1859), 28 L. J. (q. B.) 377. 

(g) 2 Hale, P. C. 210. The points which could he raised on demurrei may 
also he raised on motion to quash, either in the court below or on certiorari, 
m Central Criminal Court Act, 1856 (19 & 20 Viet. c. 16), s. 8; Crown 
Ciloe Rules, 190G, r. 19; and seo R. v. Palmer (1856), 5 E. & B. 1024; R, 
▼. Siixton (1862), 11 W. R. 209 ; Re Morose (1891b 7 T. L. R. 507. The trial is 
by an ordinary jury of the Central Criminal Court. Indictments may be 
removed directly into the Cential Criminal Court also under the Corrupt and 
Illegal Practices Prevention Act, 1883 (46 & 47 Viet. c. 51), s. 50, and under the 
Jurisdiction in Homicides Act. 1862 (25 & 26 Viet. c. 65). 
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removed directly into the Central Criminal Court for trial there 
by an order in the nature of certiorari. This order may be 
made either by the King’s Bench Division, or by a judge of the 
High Court who is on the commission of oyer and terminer 
of the Central Criminal Court, or by the recorder of the city of 
London (i). 

317. Indictments found at any sessions in a county in matters 
which are beyond the jurisdiction of the sessions to try may be 
removed directly into the assize court of that county. The writ 
in this case can only be issued by a judge of the High Court 
acting as judge of assize for the county in question ( j). 

318. When indictments are removed for trial into the King’s 
Bonch Division, the trial takes place, in the absence of any further 
order, as a nisi prim record at the next assizes for the county in 
which the indictment was found, or, if it was found in London or 
Middlesex, at the sittings of the High Court of Justice (A;). 

(ii.) Certiorari for Judgment on Indictment. 

m 

319. Certiorari lies at common law to remove an indictment 
and the proceedings thereon into the High Court for judgment, when 
a special verdict has been returned in the court below ( l ), or when 

(i) Central Criminal Court Act, 1834 (4 & 5 Will. 4, c. 3G), s. 16. Inasmuch 
as indictments aie removed under this Act, not by the writ of certiorari itself, 
but by an order in the nature of the writ, on application to remove may be 
granted even in cases in which certiorari is taken away (It. v. Sill (1852), Dears. 
0. 0. 10); see p. 178, post). The authority given by tho Act in no wav affects 
the authority of the Iligb Court to remove indictments from the Central Criminal 
Court into the King’s Bench Division (5. v. Ilawdon (1841), 9 Dowl. 1007); see 
It. v. Morgan (1830), 7 (J. & 1'. 042. 

(j) Quarter Sessions Act, 1842 (.3 & 6 Viet. c. 38), s. 2. Before this Act tho 
sessious had no power to find true bills upon indictments which woro beyond 
their jurisdiction (It. v. Bainton (1738), 2 Stra. 1088 ; It. v. Rigby (1839), 8 O. & P. 
770). The writ of certiorari is rarely necessary, for tho sessions may transmit 
any indictments found before them to assizes for tiial, whether they are beyond 
their jurisdiction to try or within it (It. v. Wcthercll (1819), Euss. & By. 381). 
The Assizes Belief Act, 1889 (52 & 53 Viet. c. 12), s. 5, provides that nothing 
in that Act shall affect the right to remove an indictment by certiorari , and 
persons in custody on an indictment removed by certiorari are excluded from 
the operation of s. 3 of tho Act. As to venue of removed indictment, see title 
Criminal Law and Procedure, VoL IX., p. 349. 

(k) The practice is embodied m Crown Office Buies, 1906, rr. 14, 15, which 
prescribe two recognisances to be entered into by the prosecutor or dofendant 
at whose instance the indictment has been removed. Crown Office Bulcs, r. 18 
(which reproduces the effect of the Central Criminal Court Act, 1846 (9 & 10 
Viot. o. 24), s. 3, repealed). The rule proceeds : 11 and a jury shall be summoned 
and the tnal proceed in the same manner in all respects as if the indiotment 
hod been originally preferred in that county or jurisdiction.” This does not 
moon that the oounty or jurisdiction should correspond with that in which the 
offence was committed. What is meant is that the same issues shall be tried as 
would have been tried in the Central Criminal Court if the indictment had not 
been removed (R. v. Castro (1874), L. R. 9 Q. B. 350). See also title Criminal 
Law and Procedure, Vol. IX., p. 350. 

(l) it. v. Dudley (1884), 14 Q. B. D. 273, 280; R. v. Nichole (1742), cited 
13 East, 412, n.; R. v. Huggine (1730), 2 Ld. Baym. 1574 ; R. v. Kenworthy 
(1823), 1 B. & O- 711, per Abbott, O.J., at pp. 713, 714; Bao, Abr. tit. 
Certiorari A; 2 Hawk. ?. 0., o. 27, s. 31. 
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the judge of the court below has doubts as to the nature of the 
offence or the proper punishment to be awarded (m). But this course 
cannot be adopted where the indictment is for a misdemeanour and 
the punishment is uncertain (n). 

(iii.) Certiorari to Quash. 

320. Certiorari lies at common law to remove the proceedings of 
inferior courts or judicial bodies for the purpose of quashing such 
proceedings where the writ of error did not lie (o). It does not lie 
to quash the judgments of inferior courts of civil jurisdiction p). 

Ceitiorari lies, therefore, to remove orders made at assizes (q) 
or quarter sessions, other than judgments upon indictments (r), 
and all orders or commissions before justices of the peace (#), 
in order to quash them. It does not, however, lie to remove a 
decision of justices to commit or refuse to commit a defendant for 
trial (a), nor to remove an acquittal (b), for an order of an inferior 
court, even though defective for errors on its face or for want of 
jurisdiction, is not void, but only voidable, and therefore to quash 
an acquittal would be to put a man in peril twice for the same 
offence (c). Where, however, a defendant is convicted by justices, 
and the conviction is quashed on appeal to quarter sessions, cer¬ 
tiorari lies on the application of the prosecutor to remove the order 
of sessions quashing the conviction (d). 

Certiorari lies to remove indictments found at assizes ( e) 


(m) It. v. Porter (1703), 1 Salk. 149. 

{«) It. v. Nichole (1712), cited 12 East, 412, n.; B. v. Kenworthy (1823), 
1 B. & 0. 711. 

(o) The writ of error is now abolished with respect to both civil ahd criminal 

P roceedings (Judicature Act, 1875 (38 & 39 Viet. c. 77), s. 33, Schedule; R. S. C., 
lid. 58, r. 1). This rule is repealed, but such repeal was not to revivo proceed, 
ii.gs in error (Statute Law Revision and Civil Procedure Act, 1883 (46 &47 Viet, 
c. 49), s, 6 ; Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), 8. 20). Proceedings 
in eiror from the Court of Appeal to the House of Lords may still be brought 
{Justice v. Mersey Steel Co. (1876), 1 0. P. D. 675, 577). 

( p) Lawes v. Hutchinson (1835), 3 Dowl. 60(5, per Parkis, B., at p. 608. But 
see Kemp v. Balne (1844), 1 Dow. & L. 886, per Williams, J„ at p. 887, where 
it is suggested as possible that if there was want of jurisdiction in the lower 
court certiorari to quash might lie after j udgment. There appears, however, to 
bo no reported case in which certiorari lias boen granted in such a case. 

(9) Such as recognisances entered into at assizes upon articles of the peaoe. 
Such rocognisanccs may also be removed to be estreated (It. v. Brooke (1894), 69 
J. P. 6), or to havo attachment issued upon them (soe Crown Ollice Rules, 1906, 
r. 254). Seo also 11. v.‘ Lee (1876), 1 Q. B. D. 198, where an ordor of a judge of 
assize for the payment of costs under the Highway Act, 1835 (5 & 6 Will. 4, 
c. 50), s. 95, was brought up and quashed as having been made without 
jurisdiction. 

(r) Error lay upon such judgments; soe p. 109, post. 

(*) Oroenvelt V. Burwell (1699), 1 Ld. Rayin. 454; Lilly, Abridgment, 253. 

(a) It. v. Roscommon Justices, [1894] 2 I. It. 158; see p. 173, post. 

(b) It. v. Qalway Justices, [1906] 2 I, R. 499; and see It. v. Unwin (1839), 
7 Dowl. 578. 

! c) R. v. Qalway Justices, supra, 
d) Ex parte Spencer (1839), 1 Per. & Dav. 358. 

e) Indictments have hardly ever boen removed from assizes or the Central 
uurainal Court in modern times for the purpose of quashing them; for judges 
of the High Court preside there, and the motion to quash may be made in the 
oourt below. 
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or sessions and coroners’ inquisitions, before trial, in order to quash 
them (/); after trial it doeB not lie (if). And where judgment has 
been given in the court below upon motion to quash the indictment 
or inquisition in that court, or upon demurrer, certiorari does not 
lie to remove such judgment for the purpose of quashing it (k). 

Certiorari also lies to remove, for the purpose of quashing, 
the determinations of persons or bodies who are by statute 
or charter intrusted with judicial functions out of the ordinary 
course of legal procedure (i), but within the general scope of the 
common law. The determinations of such authorities ore not 
judgments in the Bense required to admit of a writ of error 
being brought in respect of them (A). Thus, the determinations of 
censors of the Boyal College of Physicians (l), of commissioners 
of sewers (a), of canal commissioners empowered to hold inquiries 
with regard to the construction of bridges (b), and of sheriffs 
empowered to hold inquiries under the Lands Clauses Consolida- 
tion Act, 1845 (c), may be removed in order to be quashed. 

321. The writ of certiorari for the purpose of quashing pro¬ 
ceedings is granted subject to compliance with conditions imposed 
by rules made in pursuance of statutory authority ( d ). Its issub, 


(/) Where the defeot complained of is error on the face of the jroceedings, 
the objection may be taken either on demurrer or upon motion to quasi*; and 
demurrers may be removed by certiorari for hearing in the court above; see 
p. 158, ante. 

(g) Rice v. R. (1616), Cro. Jac. 404 ; R. v. Seton (Inhabitants) (1797), 7 Term 
Rep. 373; R. v. Peneqoes (Inhabitants) (1822), 2 Dow. & Ry. (k. b.) 209; 11. v. 
Christian (1842), 12 L. J. (M. 0.) 26; Hally v. R. (1884), 15 Cox, 0. C. 638; 
R. v. Boater (1892), 67 L. T. 354. 

(h) R. v. Smith (IF.) (1838), 2 Mood. & R. 109; R. v. Wilson (1844), 6 Q. B. 
620. 


(») It is only in this negative wav that it seems passible to describe the 
miscellaneous bodies, charged with judicial functions, which are amenable to the 
writ of certiorari to quash. The test in each cose is whether tho writ of error 
lay. The writ of error lay only upon a regular judgment, pronounced after 
trial in the ordinary course of common law procouuro—that is, in civil cases, 
where writ and formal pleadings preceded the hearing, and in criminal cases, 
where indictment, or its equivalent, with pleading thereon, preceded the hearing; 
see p. 169, post. 

(k) See Groenvelt V. Burwcll (1699), 1 Ld. Raym. 454; R. v. Glamorganshire 
(Inhabitants) (1700), 1 Ld. Raym. 580. The distinction must be drawn between 
jurisdiction and procedure. Where a court has a special jurisdiction “ out of the 
course of the common law,” certiorari does not lie (Hartley v. Hooker (1777), 2 
Cowp. 523); but where the procedure of a court is " out dl the course of the 
common law,” that is, where the proceedings are summary and then there are no 
formal pleadings, as upon civil aotions or indictments, then certiorari lies, because 
error does not (Groenvelt v. Rurwell, supra); Case of Commissioners of Sewers for 
Yorkshire (1724), 1 Stra. 609; R. v. Manchester and Leeds Rail. Co. (1838), 1 Ter. & 
Dav. 164; compare Ball v. Pattridge (1666), Sid. 296. 

1) Groenvelt v. Burwell, supra. 

a) Case of Yorkshire Commissioners for Sewers (1724), 1 Stra. 609. 

b) R. v. Aberdare Canal Co. (1850), 14 Q. B. 854. A presentment of com¬ 
missioners of sewers may be removed for trial(il. v. Baker (1869), 28 L. J. (q. B.) 


377 ). 

(c) R. v. Manchester and Leeds Rail. Co. (1838), 8 Ad. & El. 413 ; Re Penny 
(1857), 7 E. & B. 660; R. v. Sheward (1880), 9 Q. B. D. 741, 0. A 

(d) As to these conditions see p. 207, port. 
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except where application is made by the Attorney-General acting on 
behalf of the Crown, is discretionary (e); and the discretion of the 
court is exercised upon grounds established at common law(/). 
The writ only operates to effect the removal of the proceedings into 
the King’s Bench Division. It is usual, however, to combine a 
motion to quash with the motion for the writ; and, whether this 
is done or not, a divisional court has power to make it part of 
the order absolute for the writ that upon return the proceedings in 
the court below shall be quashed without further order (g). 

(iy.) Catiorari for the Purpose of Execution or Coercive Process, 

(a) Judgments of Inferior Courts of Civil Jurisdiction, 

322. The limited right formerly existing at common law to 
remove the judgments of inferior courts of civil jurisdiction into the 
High Court by certiorari for execution (h) has been enlarged and 
superseded by statute(ij, and such judgments are now removed 
only by virtue of the statutes referred to in this sub-section. 


! e) See p. 191, post, 
f) As to these grounds see p. 192, post, 

g) Crown Office Rules, 1906, r. 23. This doe ■ not apply whei’e the writ is 
obtained in order to bring up an order or conviction on which a special case 
has been stated by justices of the peace (ibid.). 

(A) This right appears to have existed where the judgment debtor had no 
effects within the jurisdiction of the inferior court (Gilbert, Distress, 149; Lilly, 
Abridgment, 253), or whore execution was hindered or refused in the inferior 
court (Lilly, Abridgment, 253], But execution in the suporior court was limited 
to such as could be obtained m the jurisdiction of the inferior court, unless the 
notion was ono which could not have been commenced elsewhere than in the 
inferior court (Gilbert, Execution, 150), No judgment could be removed for 
execution except in case of necessity (Lilly, Abridgment, 252). 

(0 Previously to the Inferior Courts Act, 1779 (19 Geo. 3, o. 70), the practice 
of granting certiorari to remove judgments from inferior courts seems to have 
fallen into disuse. A rule was made by the Court of King's Bench “ that no 
certiorari ought to be made to remove a judgment out of any inferior court 
whereby to enable tbe plaintiff to have execution out of this court” (see Gilbert, 
Execution (1763), where, however, the date of the rule is not given). Whore 
execution could not be obtained in the oourt below, execution in the suporior 
court was obtained by the roundabout and expensive method of bringing an 
notion in the superior oourt upon the judgment in the inferior court. The 
Inferior Courts Act, 1779 (19 Geo. 3, Cw 70) s. 4, was apparently intended to 
check this abuse and to restore tb^ older practice. The Judgments Aot, 1837 
(1 & 2 Yiot. a 110 ), s. 22 , extended the right to all judgments of the courts to 
which the Act related irrespective of tbe question whether execution oould be 
obtained in the court below. And, although the Borough and Local Courts of 
Record Act, 1872 (35 & 36 Yjot. a 86 ), Sohed. 9. appears- to be restrictive, 
inasmuch as it empowers the removal o! judgments only iu oases in which the 
sum recovered exceeds £ 20 , it is not really so; for it is believed that all the 
courts to whioh the Aot has been applied (see title OotratTB, Vol. IX., p. 132, 
note ( b )) are courts which come under the Judgments Act, 1837 (1 & 2 Yict. 
o. 110), s. 4; and it has been held that these Acts are not inconsistent with one 
another so far as relates to certiorari for execution, but that the right conferred 
by the later statute is in addition to that possessed under the earlier one 
(Paine v. Slater (1883), 11 Q. B. D. 120, C. A.). 

So far as relates to county courts, it was held (Moreton v. Holt (1855), 10 Exch. 
707) that the judgments of a county court could not be removed into the superior 
court under the Inferior Courts Act, 1779 (19 Geo. 3, c. 70), s. 4, or under tire 
Judgments Aot, 1837 (1 & 2 Yict. c. 110 ), s. 22 , inasmuch as such judgments 
were different in their characteristics and consequences from judgments of local 
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323. The judgments of local courts of record (k) may be 
removed into the High Court for execution;—(1) Where in any 
such court of common law jurisdiction (Q final judgment has been 
given for the plaintiff (m) in any action other than ejectment (a) 
and execution has been levied and no effects of the judgment debtor 
are to be found within the jurisdiction. (2) Where any judgment, 
order, or rule has been given or made in any such court, whether 
of common law or equity jurisdiction, provided that the court is 
one in which, in the year. 1887, a barrister of not loss than seven 
years’ standing was acting as judge or assessor or assistant (o). 
(3) Where such court is one to which the provisions of the Borough 
and Local Courts of Record Act, 1872 (p), have been applied (q) and 
final judgment has been there obtained in any action in which the 
sum recovered is not less than £20, or a rule or order has been 
made for the payment of not less than £20. 

In cases coming within (1) or (2) the judgment is removed by 
the writ of certiorari. In cases coming within (8) it is removed by 
an order in the nature of certioran. In cases coming within (2) the 
right to remove the judgment, order, or rule is absolute (r), and 
the writ must be granted even though execution might have been 
had as conveniently in the inferior court, and though it appea’rs 
likely that the writ is only applied for in order to increase costs (s). 

These statutory provisions are not exclusive of one another. 
Thus, if a local court of record comes under the class of courts 
mentioned in (8) and also under the class of courts mentioned 
in (2) its judgments may be removed as of right, irrespective of 
amount ( t ). 

324. The statutory right to remove judgments of local courts 
of record is, however, limited to judgments upon proceedings which 
are similar in character to those of the High Court. It does not 
extend to judgments based upon a special jurisdiction of the court 


courts of record or of superior courts. Such rights us existed at common law to 
remove judgments by certiorari oouid not therofore, ovon if they had not become 
obsolete, have appliod to the removal of county court judgments. Thus, tho 
power given by successive statutes, and now by the County Couits Act, 1888 
(51 & 62 Viet. o. 43), s. 151, to remove judgments from the county court by 
certiorari, where the sum recovered exceeds £ 20 , cannot be regardod as real riot¬ 
ing any previously existing right, but rather as conferring a new right. 

(ft) For a list of those courts, see title Courts, Vol. IX., pp. 138 et seq. 

(l) Inferior Courts Act, 1779 (19 Geo. 3, o. 70), s. 4. 

(m) Batten v. Squires (1835), 4 Dowl. 53, where it was held that the Act did 
not extend to cases in which judgment was given for the defendant. 

(n) Doe d. Stansfteld v. Shipley (1833), 2 Dowl. 408. 

(o) Judgments Act, 1837 (1 & 2 Vxot. o. 110), s. 22 . This Aot applies to 
courts of equity jurisdiction (Harvey v. ffilbard (1839), 7 Dowl. 616). It does 
not appear that a list of courts to which this Aot applies anywhere exists. In 
applications under the Act the affidavit of the judgment creditor must state that 
the court in which his judgment was obtained is a court to which the Aot 
applies. 

(p) 85 & 30 Viet. o. 86. 

(q) For a list of the courts to which the Aot has been applied, see title 
Courts, Vol. IX., p. 182, note (5). 

(r) Paine v. Slater (1883). 11 Q. B. D. 120, 0. A. 

is) Haywood v. Saint (1875), 32 L. T. 666 . 

(t) Paine v. Slater, supra. 
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below which the High Court does not possess. Thus, a judgment 
against a garnishee by foreign attachment in the Mayor’s Court, 
London, will not be removed (a ); and where the judgment of an 
inferior court newly created involves consequences which do not 
attach to a judgment of the High Court, the Acts which have been 
referred to do not apply (b). 

Some local courts of record have statutes of their own, under 
which the right to remove judgments for execution without certiorari 
is conferred (c). 

County courts do not come within the provisions of any of the 
statutes relating to the removal of judgments from local courts of 
record ( d ). 

325. Where the judgment of an inferior court is removed by 
writ of certiorari or by an order in the nature of the writ into the 
High Court, that court acquires power to deal with such judgment 
in the same way as it deals with its own judgments. And therefore, 
if it is shown that the court below was without jurisdiction, or that 
the judgment was improperly obtained, such judgment may be set 
aside upon motion (e). 

(b) Orders of Inferior Courts of Criminal Jurisdiction, 

326. The sentence of any court of criminal jurisdiction may be 
removed into the High Court, at common law, by certiorari for 
the purpose of execution, as of course, on the application of the 
Attorney-General on behalf of the Crown (/). 

The common law right to the writ in aid of the defective coercive 
powers of inferior courts of criminal jurisdiction (g ) survives in 
two cases—(1) to remove recognisances entered into at the assizes 
or at the sessions for the purpose of estreating them ( h), or in 
order that an attachment may be issued on them (i), though this 


(a) liulmer y. Marshall (1822), 1 Dow. & By.(x. B.) 537. 

(b) Atordon y. Holt (1655), 10 Exch. 707. 

(c) See titles Execution ; Mayor's Coubt, London. 

(d) Moreton v. Holt, supra. As to removal of judgmeut.of a county court, see 
County Courts Act, 1888 (51 & 52 Viet. o. 43), s. 151, and title County Courts, 
Vol. Vm., p. 560 . 

(e) Bridge y. Branch (1876), 1 0. P. D. 633; compare Williams y. Bolland 
(1S76), 1 0. P. D. 227, and Simons v. de Wints (Count) (1840), 8 Dowl. 646 (in 
which cases, however, there was meiely irregularity in the proceedings). 

(/) R. v. (7am<&(18'14), 2 Ad. & El. 266. In this case sentence of death had 
been passed upon the defendant at the Chester Assizes; a dispute arose between 
t ho sheriff of the city and the sheriff of the county with regard to the carrying 
out of the 'sentence, each contending that it was the duty of the other to carry 
it out; the case was removed into the Court of King's Bench by certiorari on 
the application of the Attorney-General, and sentence was executed by the 
proper officer of that court. Seo also R. v. Rogers (1765), 3 Bum 1809, and 
if. C.’s Case (1629), Cro. Cor. 175. 

(g) At common law the orders and oonvictions of magistrates might be 
removed by certiorari into the High Coart in order that they might be enforced 
in places beyond the jurisdiction of the magistrates (Bao. Abr. tit. Certiorari: 
2 Hale, P. C. 210). 

(h) R. y. Brooke (1894), 59 J. P. 6. Where the recognisances are removed 
from assizes, either the writ or an order in the nature of the writ may he 
employed (ibid.). 

(0 See Crown Office Buies, 1906, r. 254. 
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is now rarely necessary, for such recognisances may be estreated 
at assizes and also at sessions (k ); (2) to remove proceedings from 
sessions for the purpose of outlawry (l), and to remove proceedings 
against corporations (m). 

327. The right to remove orders of magistrates into the superior 
court for execution appears now to depend entirely upon statute(«)• 

Orders of general or quarter sessions(o), other than judgments 
upon indictments (a) or orders to abate nuisances (6), may be 
enforced by removing them into the High Court for execution. 
Their removal is accomplished by an order in the nature of 
certiorari (<;). Upon removal they may be carried into effect in the 
same manner as a writ of the High Court (d). 

Although an order of sessions is removed as of course for the 
purpose of execution, execution will not necessarily be allowed. 
It will not be allowed if the removed judgment was made with¬ 
out jurisdiction or was bad for error on the face of the pro¬ 
ceedings ( e ). These objections may be raised either in opposition 
to an application for an order for execution or upon an indepen¬ 
dent motion to set aside an order for execution which has already 
been granted. And they may be raised although certiorari has been 
taken away with regard to the proceedings in the court below (J). 
A defendant, therefore, who has been precluded by statute from 
disputing the validity of an order made against him by means of 
au application for certiorari to quash the order, may nevertheless 
be able to resist its execution in any form, upon the very grounds 
which would have been open to him on an application for certiorari 
to quash, if certiorari had not been taken away. 

(v.) Certiorari to remove Orders etc. on Cate Stated. 

328. Certiorari lies for the purpose of removing any conviction, 
order, or other determination of justices in relation to which a case 


(A) Criminal Procedure Act, 18.13 (16 <& 17 Viet. c. 30), s. 2. 

(/.) 2 Ilalo, P. 0. 210. Where proceedings are removed to the High Court 
for the purpose of outlawry, and the defendant comos in on the exigent, the 
piucoedmgs aie at once sent back to tho court below on procedendo, which is 
made absolute m tho hist instance {It. v. Perry (1704), 5 Toon Hop. 478). As to 
outlawry geneially, see title Chiminal Law and Phooeduke, Yol. IX., p. 431. 

(w) Seo title Corporations, Vol. IX., p. 431. 

(«) Disobedience to an order of sessions was a misdemeanour indictable at 
common law; and in practice an indictment for misdemeanour seems to have 
been the only method in use for enforcing Buch orders at the time when the 
Quarter Sessions Act, 1819 (12 & 13 Viet. c. 45), was passed. 

(o) Ibid., B. 18. 

(a) Hawker v. Field (1850), 20 L. J. (m. o.) 41. 

lb) It. v. Bateman (1857), 8 EL & B. 584. 

(c) Hawker v. Field, supra, wheie it was hold that the writ of certiorari itself 
was not intended to be employed. Tho terms of s. 18 of the Quaitor Sessions 
Act, 1849 (12 & 13 Viet. c. 45), differ only slightly from those of the Inferior 
Courts Act, 1779 (19 Geo. 3, c. 70), s. 4, and from those of the Judgments Act, 
1837 (1 & 2 Viet. c. 110), a. 22; and under these two Acts the writ has always 
been considered necessary. 

{d) Quarter Sessions Act, 1849 (12 & 13 Viet. o. 45), s. 18. 

(e) R. v. Hellier (1851), 21 L. J. (m. a) 3 ; R. v. Hyde (1852), 21 L. J. (M. O.) 
94 ; and seo Bridge y. Branch (1876), 1 0. P. D. 633. 

(/) R. v. Hellier, supra ; R, v. Hyde, supra. 
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has been granted by justices of the peace or by quarter sessions (g). 
The writ is not, however, now necessary where a case has been 
granted either by justices ( h ) or by quarter sessions (i). But cer¬ 
tiorari for this purpose is not taken away; and the writ may be 
issued in cases in which it is thought necessary ( k ). It is proper 
to apply for the writ when a case has been granted and there has 
been unreasonable delay in stating it ( l ). 

(vi.) Certiorari to remove Depositions for Bail. 

329. The writ lies to bring up the depositions upon which 
a defendant has been committed for trial, when application is 
made to a judge in chambers to admit such prisoner to bail (»i). 
But the writ is rarely necessary for this purpose. Upon applica¬ 
tion to the judge for a summons to show cause why bail should not 
be granted, it is the proper course for the applicant to produce 
copies of the depositions verified by affidavit (it), and it is only in 
cases in which such depositions have not been obtained that the 
writ is now issued. 

(vii.) Certiorari to remove Record for use as Eiidence. 

330. Certiorari may be granted to remove a record of an inferior 
court into tho High Court when such record is required for the 
purpose of evidence in the High Court (o). Where granted for 


(g) A case rt-ated by justices at quarter serious was originally only an 
enlargement of the order made by them, and, as fuming part of tho order, was 
brought before the superior court in the only way in which it could be brought 
namely, by certiorari (see Walsall Overseers v. London and North Western Rail. Co 
(1878), 4 App. Cas. 30 ; and see especially per Kail Cairns, L.C., at pp. 39—42 
explaining the origin of special oases; and soo also It. v. Chantrell (1875), I.. K 
10 Q. B. 587). Thus, the writ was not originally ancillary to the special caso; 
but the special case was part of the record removed by the writ. But certiorari 
came to be regarded as merely tho machinery to bring the special case before the 
court (R. v. Thomas (1857), 7 E. & B. 399), and therefore when a special case was 
removed by certiorari tho court would not consider any objections on the face 
of the order brought before them if they were not raised in the case, even 
though they would have done so if there had been no case stated and certiorari 
had been applied for (ibid.; R. v. Hartpury (Inhabitants ) (1817), 1C L. J. (sr. o.) 
105). See, generally, title Magi stratus. 

(a) Summary Jurisdiction Act, 1857 (20 & 21 Yiot. o. 43), s. 10; Summary 
Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 33. 

‘ Summary Jurisdiction Act, 1879 (42 & 43 Yict, c. 49), s. 40. 

(A) An order of course for the writ of certiorari may be drawn up at tho Crown 
Oinco, without any motion, where a cose has been stated, upon consent in 
writing by tho solicitor or agont of the opposite party (Crown Office Buies, 1906, 
r. 233 (m)). 

fQ Palmer v. Thatcher (1878), 3 Q. B. D. 346, 355. 

(m) The former practice was to apply for habeas corpus and at the same time 
for certiorari for the depositions. But the writ of habeas carpus came to be 
dispensed with (R. v. Jones (1817), 1 B. & Aid. 209; R. v. Massey (1817), 6 
M. & S. 108 ; S. v. Gregory (1840), 4 Jur. 1016), and now the ordinary course is 
to apply merely for a summons to show cause why bail should not be granted. 
As to bail, see title Criminal Law and Procedure, Yol. IX., p. 323. 

(n) Re Barthelemy (1852), 17 Jur. 185. 

(o) Butcher and Aldworth’s Case (1601), Oro. Elias , 821; Jackson v. Oaks 
(1847), 11 Jur. 1105 (where in an action of znalioious prosecution the plaintiff’s 
declaration alleged that he had been acquitted on the charge brought against 
him in the inferior court, and the defendant pleadod nul-tid record, and certiorari 
was granted to bring up the record of the acquittal); R. v. Midlam (1765), 3 
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this purpose, it is sufficient, in the absence of express direction, 
to return the tenor of the record, that is, to return an exemplifica¬ 
tion under seal of the inferior court ( p ). 


Sub-Sect. 3. —To what Court* the Writ of Certiorari may isaue . 

(i.) At Common Law. 

(a) What Courte are amenable. 

331. The writ cannot be directed by the High Court to any 
tribunal which is a branch of the High Court for the purpose of 
quashing its proceedings (?). 


Burr. 1720 (whore, a person having been convicted of an offence against the 
game laws, an action was subsequently brought against him in a superior court 
for the samo offence, and an application made on his behalf to the inferior court 
for a copy of the conviction for use in evidence on the trial of the action having 
been refused, certiorari was granted to bring up the record of the conviction). 
For purposes of evidence the writ of certiorari was, until rocent times, issued out 
of tho common law side of the Court of Chancery. It was so issued where a 
record of one of the superior courts was required m evidence in another. Thus, 
where a record of the Court of Common Ploas was required for this purpose in 
the Court of King’s Bench, certiorari was issuod out of Chancery to remove the 
record or the tonor of it thither, and when removed an exemplification of it 
under tho Great Seal was transmitted by mittimus into the Court of King’s Bench 
(see Ifewsan v. Ur own (1700), 2 Burr. 1034); and conversoly where a record of 
the Court of King's Bench was required in the Court of Common Pleas (see 
Luttrtll v. Lea (1633), Cro. Car. 297). 

Where the record of an inferior court was required for the purpose of evidence 
in the Court of King’s Bench or Common Pleas, it was not necessary to obtain 
the writ in Chancery. These two common law courts had power to issue the 
writ directly to the inferior court for this purposo (Butcher and A tdworth's Cate, 
supra). The Court of Exchequor had. no such power, hut in that court tho record 
of an inferior court was permitted to be verified by affidavit (lie Allison (1854), 
lOExch. 561). 

Whore the record of a superior court was required in evidence in a county 
court there was foi merly no way of proving it except by issuing certiorari out of 
Chancery and sending an exemplification under the Great Seal by mittimus into 
tiie inferior court (IVtnsor v. Puvford (1848), 18 L. J. (a B.) 14). 

Now, however, by E. S. C., Ord. 37, r. 4, office oopies of all writs, records, 
pleadings and documents filed in tbe High Court of Justice are admissible in 
evidence in all causes and mattors, and between all persons and parties, to the 
same extent as the originals would be admissible. This rule supersedes the 
necessity of the writ of certiorari issuing out of the common law side of 
Chancery. It does not, indeed, take away the writ; but as the Chancery 
Division is now a part of the High Court of Justice, and as the writ of certiorari 
was never issued out of any court to its own officers, it would appear that certiorari 
could not in any case be issued out of the Chancery Division in order to remove 
the records of any other division of the High Court, or the tenor of such records, 
for the puipose of evidence, or for any other purpose (see Skinner v. North~ 
aKerton County Court Judge, [1899] A. C. 439). It would appear, however, as 
stated in the text, that the writ issuing out of the High Court is still available 
where the record of an inferior oourt is required in evidence in the High Court, 
and cannot be obtained otherwise. 

(p) Hatcher's and Aldworth's Case (1601), Cro.Eliz. 821; Woodcraft v. Kingston 
(1742), 2 Atk. 317, 318. Tho original record seems to be necessary where a 
person is indicted for forgery in respect of any record, or for perjury in any 
affidavit or deposition. See Crook v. Dowling (17S2), 3 Doug. (K. b.) 75, per 
Lord Mansfield, at p. 77; compare B. v. Morris (1761), 2 Burr. 1189; B. v. 
Benson (1810), 2 Camp. 508; R. v. Spencer (1824); By. & M. 97; Garvin v. CaroU 
(1847), 10 I. L. E. 323, at p. 380; lientall v. Sydney (1839), 10 Ad. & El. 162. 

( 9 ) An order in the nature of the writ may, however, be directed to assise 
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332. The writ can only be directed to inferior coarts of record 
within England and such of its dependencies as are integral parts 
of England, as, for example, Berwick-upon-Tweed and probably 
the Isle of Man(r). Courts established under the authority of 
the Crown in India, or in the colonies, whether self-governing or 
otherwise, are not, it would seem, amenable to the writ(s), and 
even if the records of any such court should be in England 
certiorari will not be granted ( t). 

This limitation of the writ to inferior courts of record chiefly 
affects procedure; for a court which is not of record could be 
required by the writ of pone, or recordari, or accedas ad curiam, 
first to draw up a record of proceedings which have taken place 
before it, and then to transmit this record to the superior court (a). 

(b) In respect of what Suhjecl-maiter. 

333. Certiorari lies only in respect of matters as to which error 
did not lie (6). Thus, it lies to quash presentments of a court leet (c); 
for, though these are found by a jury, they are not judgments, and 
error did not lie upon them. 

Although certiorari does not lie where error formerly lay 
these remodies were not co-extensive; for, whereas the writ of 


courts and tho Central Criminal Ooiu't to remove indictments for purposes other 
than that of quashing thorn, see li. v. Dudley (1884), 14 Q. B. D. 273, 280, 0. A.; 
R. v. Brooke (1804), 59 J. 1*. 6; Skinner v. Northallerton (Jaunty Covit Judge, 
[1898] 2 Q. B. 680, 0. A. 

(r) Re Manseryh (1801), 1 B. & S. 400, pir Blackburn, J., at p. 411; and see 
11. v. Coivie (1759), 2 Buir. 834, 836; Edwards v. Bowen (1826), 7 Dow. & Ry 
(K. B.) 709. 

Re Mansergh, supra; and soo Ex parte Lees (1858), 5 Jur. (n. s.) 333. 

Re Mansergh, supra. 

Tho old county courts (or sheriffs courts), hundred courts, and courts 
baron, were inferior courts not of record to which thoso writs were most 
commonly directed in former times (as to these courts, see titlo Courts, 
Yol. IX., passim). Sorao few of tho county courts and hundred rourtswore, 
however, courts of rocord. Pone lay to tho county court where the pioceediugs 
in that court were commenced by writ of justifies, recordari fa< ins loquelam whore 
they were commenced by plaint. In tho hundred court pine was also the 
appropriate remedy whore the proceedings commenced by wnt ot justifies, but 
accedas ad curiam in other cases. Accedas ad curiam lay to the court baron, 
and to all inferior civil courts not of record other than tho county couits and 
hundred coui ts (Sheppard’s Epitome (1656), 8G4 ; 3 Bl. Com., 12th ed. (179 J), 
34—37 ; Tidd’s Practice (1828), 414). 

It cannot bo said witli certainty that all inferior courts not of record are 
extinct; but it was provided by the County Courts Act, 1S67 (30 & 31 Viet, 
c. 142), s. 28, that no action which could be brought in any county court should 
thereafter bo brought in any inferior court not of record. 

As to the courts of justicos of the peace, see title Courts, Yol. IX., pp. 9, 74, 
75, 82 et seq. 

• (b) Qroenveldt v. Burwell (1699), 1 Lil. Haym. 454 ; and see p. 160, ante. 

(c) R. v. Roupell (1776), 2 Oowp. 458. As to court loot, see title Courts, 
Yol. IX., p. 215. In R. v. Heaton (1787), 2 Term Rep. 184, the court refused 
certiorari to remove a presentment, after the amerciament hod been estreated 
and paid. In this case, however, there had been dolay in applying; tho conduct 
of tho applicant did not appear to be bond fide, and tho record of tho proceedings 
had been transmitted to the court of duchy chamber, and had become part of 
the records of that court. 
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error lay only for error on the face of the proceedings, certiorari 
to quash lies not only for error on the face of the proceedings, but 
also for defect of jurisdiction not apparent on the face of the proceed¬ 
ings, but shown by evidence ( d ). But where error lay, certiorari 
will not be granted, although the defect is one in respect of which 
error was not available and certiorari would be. Thus, where an 
indictment has been tried and judgment pronounced, certiorari to 
quash will not be granted, although what is complained of is defect 
of jurisdiction not appearing upon the face of the proceedings (e). 

334. Certiorari will not be granted whore, if the writ were subse¬ 
quently quashed, the inferior court could not be ordered by a writ of 
procedendo to resume the proceedings (/). Thus, where an 
unauthorised person has assumed the office of coroner, and has 
conducted what purported to be an inquest, certiorari will not 
be granted to bring up the inquisition (g), for the proceedings are 
not merely voidable, but wholly void. And so also, where the pro¬ 
ceedings in an inferior court have become null and void by the 
operation of a statute, certiorari will not be granted ( h ). 


(d) See pp. 192 et seq. 

(c) This position may be taken to bo established. It was, however, questioned 
in the case of R. v. Boater, which has been occasionally referred to in jtho 
courts, but which appears to havo been reported only in the Times, January 25th, 
1888. In that case, which was an application to quash an indictment on 
certiorari after judgment, Mathkw, J., said that “it was not necessary 
to express any opinion on the contention that tho court could not in any 
case quash an indictment after trial. He would bo most reluctant to hold 
that it could not do so in a case in which theie existed no other means of doing 
justice. Tho cases cited in support of tho contention were all casos whero an 
alternative remedy did oxist.” Tho court, however, refused to quash the indict¬ 
ment on tho merits. A. L. Smith, J., concurred in the judgment, apparently 
acquiescing in the above cited obiter dictum. It is to be remarked, However, 
that there is no reported case in which nu indictment has in fact been quashed 
on certiorari after judgment,, although there must have beon innumerable cases 
in which the writ of enor would not afford an altornative reraody, inasmuch as 
tho defect complained of was not apparont on the face of tho proceedings. And 
in a later case, in which the same defendant applied for the writ of certiorari to 
quash another indictment after j udgment, tho court considered this absenco of 
authority to be conclusive against tho application ( R . v. Dealer (1892), 67 L. T. 
351. Tho previous case of R. v. Boater was discussed by Gave, J., in his 
judgment at p. 354). Similarly, in the case of judgments of iuferior courts of 
civil jurisdiction, it has been suggested that certiorari might be granted to quash 
them for want of jurisdiction ( Kemp v. Balne (1844), 1 Dow. & L. 885, at p. 887), 
inasmuch as error did not lie upon that ground. But there appears to he no 
reported case in which the judgment of an inferior court has been quashed on 
certiorari, either for want of jurisdiction or on any other ground. Applications 
to quash determinations of county courts were, however, entertained in the cases 
of Skinner v. Northallerton County Court Judge, [1898] 2 Q. B. 680, 0. A., 
and R, v. Lloyd, [1900] 1 K. B. 22, 0. A., without objection being taken on 
this ground. In both cases, however, the writ was refused on other grounds. 

(/) Weston v. Snej/'f (1867), 1 n. & N. 703. In order to restore tho record to 
the inferior court a writ of procedendo will be issued on the order of the High 
Court, which commands the judge of the inferior court to proceed with the case 
as if certiorari had not been grantod. Such an order may be made by a judge 
in chambers (R. v. Scai/e (1852), 18 Q. B. 773). 

(j) Re Daws (1838), 8 Ad. & El. 936. 

(A) Weston v. Sneyd, supra, where a justice of the poace, who was sued 
in a county court for acts done in virtue of his office, gave notice of objection 
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335. The writ can only be issued in respect of matters which are 
within the jurisdiction of the High Court of Justice (i) ; for pro¬ 
ceedings will not be removed into the superior court unless they are 
capable of being determined there ( k ). Therefore the writ will not 
be directed to a court which is not one of civil jurisdiction, for 
example, a court-martial ( l ), at any rate unless it is shown that 
civil rights have been invaded (m). 


Local custom 336. Where an inferior court is one of civil jurisdiction, but by 
etc * statute or custom it administers a law peculiar to its own forum in 

respect of some particular matter, and so possesses to this limited 
extent a jurisdiction which the superior court does not possess, 
certiorari will not issue to romove proceedings which come within 
that special jurisdiction. Thus, where an action was brought in a 
court of the city of London, upon the custom of the city, for 
imputing unchastity to a woman, certiorari to remove the action 
for trial was refused (a) bucIi an action not being then maintainable 
at common law without proof of special damage (6). Similarly, 
before the Married Womon’s Property Act, 1882 (c), certiorari would 
not lie to remove an action in the Mayor’s Court, on the custom 
of the city, against a feme covert as sole trader (d) ; and where 
proceedings in the inferior court are l ased upon the customary 
right of foreign attachment certiorari will not be granted to remove 
them ( e ). Where an inferior court has special jurisdiction of the 
character doseribod, so that certiorari would not be granted to 
remove a cause coming within that jurisdiction for trial, certiorari 


to bo sued in that court, by reason of which notice all further proceedings in 
the county court became null and void (Justices Protection Act, 1848 (11 & 12 
Viet. c. 44), s. 10), and tho justice then applied for certiorari, and the writ was 
refused. 

(t) Bofore the Judicature Act, 1873 (36 & 37 Viet. o. 66), the writ of 
certiorari issued out of couils of law only in respect of inatteis within their 
respective jurisdictions. It issued, indood, out of the Court of Chancery in 
respect of common law matters as well as oquity matters. But it was issued 
from tho common law side of the court; ana, in relation to common law pro¬ 
ceedings, it was issued iu accordance with common law rules. In such 
proceedings tho writ, when roturned, was transmitted to the common law court 
of appropriate jurisdiction ; see note (n), p. 187, post. 

( « ) Longbottom v. Lmgbottom (1852), 8 Exch. 203, per Pollock, O.B., at 
p. 208 ; Scott v. Bye (1824), 9 Moore (0. P.), 649 ; Bates y. Turner (1825), 
10 Moore (0. P.), 32; I'mjle v. Boston (1823), 2 Bing. 463; Bruce v. Wait 
(1837), 3 M. & W. 21, $t p. 23 ; Lilly, Abridgment, 253. 

(i) Re Mansergh (1861), 1 B. & S. 400. It has been said {Re Oassoch (1656), 
1 Lilly, Register, per Glyn, G.J., at p. 253) that, although the superior court 
has no jurisdiction over the subject-matter of the oause, certiorari may issue 
if the inferior oourt has none. But in this case the remedy would seem to 
bo by prohibition. 

(to) Re Mansergh, supra, per Cockbukn, O.J., at p. 406. If civil rights were 
invaded, or civil jurisdiction usurped, by a court-martial, prohibition would 
probably be the more appropriate remedy. 

fa) Watson v. Clerke (1688), Carth. 75. 

b) But see now Slander of Women Act, 1891 (64 & 55 Viet. o. 61). 

ej 45 & 46 Viet. o. 75. 

d) Pope v. Vaux (1776), 2 Wm. Bl. 1060. 

(e) Bruce v. Wait (1837), 3 M. & W. 21; Buliner v. Marshall (1822), 1 Dow. 
A By. (k. b.) 537. 
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will not be granted to remove the cauBe, after judgment, for 
evecution (/). 

337. Inferior courts, which are newly created, are amenable to cer¬ 
tiorari if their jurisdiction is within the scope of that of the High 
Court (#); and if the jurisdiction of an existing inferior court is 
extended by the creation of a new offence, triable by that court, 
certiorari lies to remove proceedings in respect of such offence ( h ). 
But if a new offence is created, and a peculiar jurisdiction is pre* 
scribed which is outside the jurisdiction of the High Court, in 
accordance with the principle which has been stated certiorari will 
not lie (i). 

338. Certiorari lies only in respect of judicial as distinguished 
from ministerial acts ( k ). Any body of persons who possess 
authority from the Crown to perform judicial acts constitute a 
court so as to be amenable to the writ ( l ). Justices of the peace 
when acting in the capacity of licensing justices do not constitute a 
court in the ordinary sense ; and there is no lie before them (m), 
but their acts are nevertheless judicial acts, and ce) tiorari lies in 
respect of them (it). 

An order of justices in quarter sessions binding over a party 
against w r hom articles of the peace have been exhibited may be 
removed by certiorari, together with the articles, in ordor to be 
quashed (o); and orders of justices allowing items in the county 
treasurer’s accounts ( p ) prohibiting fees to be taken from defendants 
in certain cases ( q ) and appointing overseers (when their appointment 


[/) Bulmer v. Marshall'. (1822), I Dow. & By. (K. B.) 537. 

) V -r» 1 1 rt. j» * v ' 

w 


18 


ori 


Bac. Abr. Certiorari, B. 

A) Hartley v. Hooker (1777), 2 Cowp. 523; Jl. v. TIubc (1704), 5 Tem hep. 
542 ; B. y. Wadlcy (1816), 4 if. & S. 508. 

(*) Hartley v. llookcr, sup) a. 

( k ) if. T. Lloyd (1783), Oald. Mag. Cas. 305); R. v. Salford Overseers (1852), 
" C87 ; if. y. Woodhouse, [1906] 2 K. B. 501, O. A. 

(t) if. y. Woodhouse, supra, 

(m) Boulter v. Kent Justices, [1897] A. 0. 356. 

(n) B. y. Woodhouse, supra, where the application was to bring up nn 
tier under the Licensing Act, 1904 (4 Etlw. 7, c. 23), s. 1 (2), referring 

an application for renewal of a licence to quarter sessions (the judgment 
in this case was reversed, on other grounds, sub nom. Leeds Corporation v. 
Ryder, [1907] A. C. 420). _ In R. v. Sharman, Ex parte Benton, [1898] 1 Q. B. 
578, it was held that justices at a licensing meeting, under the law as it oxisted 
before the Liconsing Act, 1904 (4 Edw. 7, c. 23), were acting in an administra¬ 
tive oapacity, and that certiorari would not lio. This case was followed m 
if. y. Bowman, [1898] 1 Q. B. 663 ; but in if. v. Manchester Justices, [1899] 1 
Q. B. 571, it was held that the order of the confirming authority was a judicial 
aot, in respect of which certiorari would lie. And so also it was held in R. v. 
Sunderland Justices, [1901] 2 KB. 337, 0. A. In R. v. Johnson, [1905J 2 K. B. 
59, it was held that an order of justices under the Licensing Act, 1872 
(35 & 36 Viet. 0 . 94), s. 26, extending the hours during which a Hocused house 
mav be kept open for the sale of intoxicating liquors is a judicial order, and 
that certiorari would lie iu respeot of it. The case of B. v. Sharman, Ex parts 
Denton, supra, was not followed iu if. v. Woodhouse, supra ; and, so far as it 
oan be considered to have any authority at all, its application is limited to pro* 
ceedings of a licensing meeting before the Licensing Act, 1901 (4 Edw. 7, c. 23), 
( 0 ) R. y. Dunn (1840), 4 Per, & Day. 415. 

( p) R. v. Saunders (1854), 3 E. & B. 763, 

(j) if. y. Coles (1845), 8 Q. B. 75. 
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Sect. 7. 
Certiorari. 

Gas examiner. 


Income tat 
etc. 


Resolution of 
Tesirv. 


Appointment 
of justices' 
clerk. 

Licences etc. 


was made by justices) (r) have been held to be judicial acts, 
capable of being removed by certiorari. 

A report made by the chief gas examiner of the county council 
has been removed and quashed (*) ; and it seems that certiorari will 
lie to remove a certificate as to the redemption of tithe rate (t), or a 
certificate given by Commissioners of Income Tax authorising 
repayment of sums paid in respect of income tax (a), or an order 
for the indorsement of a licence (b) under the Motor Car Act, 
1908 (c). 

The resolution of a vestry is not a judicial act, even when it 
is the necessary preliminary to an order of justices for the appoint¬ 
ment of certain ollicials. Neither the resolution nor the copy of it 
forwarded to the justices can be removed by certiorari; but the 
order of the justices making the appointment may be removed (d). 

The appointment by justices of a clerk is not a judicial act (e), 
nor is the grant of a licence by the court of the Company of 
Watermen and Lightermen (/), nor the grant of an excise licence 
for a beer-house granted by the Board of Inland Itevenue {<j), nor 
the making or allowing of a poor rate (h), nor the issuing of a 
warrant by a justice (i), nor an order of quarter sessions illegally 
directing a solicitor to bring an information against a certain indivi¬ 
dualize), nor a statutory certificate for the admission of a lunatic 
into an asylum ( l ); and in none of these cases will the writ of 
certiorari be granted (in). 


(r) Cnee of Warwick Borough (ITU), 2 Stru. 991 ; It. v. Gnat Marlow ( Iuhahi - 
tants) (1802), 2 East., 244; A*, v. Standard Hill (InhaLilai.tt.) (1815), 4 M. & S. 
378; but see R . v. Sumerstlshirc Justices (1822), 1 Dow. & Itv. (k. 13.) 443. 

(a) R. v. London County Council, Ex parte Comnurcial (Jas Co. (1895), 11 
T. L. It. 837 (tho report was saul by the court to bo “ virtually a j origin out ”). 

( t) R. v. Board of Agriculture (1S99), 15 T.L. It. 176, whore, however, certiorari 
whs refused on the merits. 

(a) R. v. City of London Commissioners of Income Tax, Ex parte Inland 
Revenue Commissioners (1904), 91 L. T. 94, whcie also tho writ was refused on 
tho merits. 

(b) Re Marsham, Ex parte Chamberlain (1907), 97 L. T. 396, where the writ 
was granted; but tho question whether the indorsement of a licence under the 
Motor Car Act, 1903 (3 Edw. 7, c. 36), was a judicial act does not appear to have 
been laisod. 

(c) 3 Edw. 7, c. 36, s. 4. 

(</) Re Hipperholme (Constables ) (1847), 5 Dow. & L. 79. 

(e) R. v. Drummond, Ex parte Saunders (1903), 88 L. T. 833. But certiorari 
was granted to biing up an order of commissioners of sewers for the removal 
of tlioir eleik (Commissioners of Sewers for Yorkshire Case (1724), 1 Stra. 609). 

(/) R. v. Watermen's Company, [1897] 1 Q. 13. 659. 

(g ) R. v. Salford Overseers (1852), 18 Q. B. 687. 

(h) R. V. Uttoreter (Inhabitants) (1732), 2 Stra. 931; and seo the report of this 
ca^w in Bott’s Poor "Law, Vol. I., 293; R. v. Shrewsbury Justices (1734), 2 Stra. 
975; R. v. King (1788), 2 Term Rep. 234; and see R. v. Wavell (1779), 1 Doug. 
(k. ij.) 116. 

(i) R. v. Lediard (1751), Say. 6; Ex parte Taunton (1831), 1 Dowl. 54. 

lie) R. v. Lloyd (1783), C.ild. Mug. Cas. 309. 

(1) R. y . Hatfield Peverel (Inhabitants) (i849), 18 h. J. (hi. o.) 225, where the 
coitificato was signed in accordance with the (repealed) Lunacy Regulation 
Act, 1845 (8 & 9 Viet c. 100), s. 48, by a clergyman aud an overseer, who, after 

S ersonal examination and after calling in the assistance of a medical man, 
eclared in due form that they were “satisfied” that tho person examined 
was of unsound mind. 

(m) In Re Empire Theatre, R. y. London County Council (1891), 71 L. T. 638, 
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339. There are some acts on the part of tribunals with regard Sect. 7. 
to which, upon grounds of public policy, the writ will be refused Certiorari, 
irrespective of the question whether such acts are of a judicial or [lnh ,i ~^i,. 
of a ministerial character. Thus, certiorari will not be granted to ^ y ' 
bring up a provisional order made by a Secretary of State which is 

subject to confirmation by Act of Parliament («), for to issue the 
writ would be to interfere with the functions of Parliament. The 
order of a court of quarter sessions granting exclusive audience to 
barristers will not be removed, because courts of justice possess 
inherent rights with regard to the regulation of their own pro¬ 
cedure (o). The decision of justices to commit a defendant for trial 
or to admit him to bail will not be removed, inasmuch as to grant 
the writ in cases of this kind would cause delay and embarrassment 
in the administration of the law(p). Certiorari will not lie to 
remove assessments to the land tax, because to remove them would 
occasion grave public inconvenience (< 7). 

(ii) By Statute. 

340. The legislature has expressly provided that the remedy of statutoiy 
certiorari shall be open to aggrieved parties for the purpose of conditions, 
quashing certain proceedings. As to some of these proceedings, 

the question whether certiorari would or would not have been 
available at common law, in the absence of any statutory provision, 
is not free from doubt (?•). But where certiorari is expressly made 
available by statute, the writ can only be granted Bubject to the 
restrictions, if any, imposed by the statute, and upon the grounds, 
if any, specified therein. 

341. Auy order of the council of a municipal corporation for Municipa] 
the payment of money out of the borough fund (s), or any order of coipwatiou* 


640, Wkight, J., expressed a doubt whether the committee appointed by the 
London County Council for hearing applications for musio and dancing licences 
was amenable to the writ of certiorari. In Royal Aquarium and Summer and 
II inter Qarden Society v. Parkinson, [ISOS] 1 Q. B. 431, C. A., it was hold that 
this committee was not a court, at any rate for all purposes; but in J! v. 
London County Council, Ex parte Akkersdyk, Ex parte Fermenin, [1892] 1 Q B. 
190, it was hold that in granting or refusing licences the committee must act 
judicially. Upon the authority, therefore, of R. v. Woodhouse, [1906] 2 K. B. 
501, C. A., it would seem that certiorari would lie. 

(«} R. v. Hastings Board of Health (1865), 6 B. &S. 401, wheio Cockburn, O.J., 
and Mriiou, J., rested their judgmont solely upon the ground that it would 
be improper to interfere with an order which was Bubject to roviow by 
Parliament. 

(o) R. v. Denbighshire Justices (1S46), 15 L. J. (q. b.) 335. 

(p) It. v. Roscommon Justices, [1891] 2 I. It. 158, where the decision turned on 
the Petty Sessions (Ireland) Act, 1851 (14 & 15 Viet. o. 93), a. 15, the language 
of which is practically identical with that of the Indictable Offences Act, 
1848 (11 & 12 Viet. c. 42), s. 25 ; and O’Biuen, O.J., at p. 172, apparently 
rested his judgment, not only on the ground of inconvenience, but also on the 
circumstance that, although the decision in question involved a judicial act, the 
tet was not “ recorded ” or required by statute to be so. 

<q) R. v. King (1788), 2 Term Eep. 234. 

(r) R. v. Woodhouse, supra, per MOULTON, L.J., at p. 535. 

(*) Municipal Corporations Act, 1882 (45 & 46 Viet. o. 50), a 141. 
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a county conncil for the payment of money out of the county 
fund ( t), may be removed into the King’s Bench Division and may 
be wholly or partly disallowed, or confirmed, with or without costs, 
according to the judgment and discretion of the court. The ques¬ 
tion to be determined by the court with regard to these orders is 
not whether the payments authorised by them are legal in the 
sense that they could have been enforced, but whether or not 
they amount to a misapplication of the fund out of which they are 
paid (a). 

342. Anyone aggrieved by any allowance, disallowance, or 
surcharge of the auditor of the accounts of any union (b), parish 
council (c), paiish meeting for a parish not having a council (d) t 
district council (e), joint committee of parishes or district coun¬ 
cils (/), urban district council (not being the council of a 
borough) (ff), metropolitan borough (h), county council (i), local 
education authority (k) or lunatic asylum ( l ), or of the Metropolitan 
Water Board (w), may apply to the High Court for a writ of 
cei tiorari to remove such allowance, disallowance, or surcharge; 
and if it appears to the court that the decision of the auditor 
was erroneous, either in law or in fact (n), it may set it aside. 

343. Any person aggrieved by orders of the Local Government 
Board (o) (formerly made by the Poor Law Commissioners (p )) 
may apply for certiorari to remove them into the High Court (q). 

(t) Local Government Act, 1888 (51 & 62 Yict. c. 41), s. 80. Tliis applies to 
the London County Council (ibid., a. 100). See titles Local Government; 
MuxitoroLis. 

(a) II. v. Prest (1850), 16 Q. 11. 33, wr Lord Campbell, C.J., at p. 43; It. v. 
Brighton Corporation (1907), 23 T. L. It. 440, C. A. 

(b) Poor Law Amondmont Act, 1844 (7 & 8 Yict. c 101), s. 35. 

I c) Local Government Act, 1894 (56 & 57 Yict. c. 73), b. 58. 
d) Ibid, 

e ) Ibid. 

f) Ibid., s. 57. 

g) Publio Health Aot, 1875 (38 & 39 Viet. o. 55), s. 247. 

A) London Government Act, 1899 (62 & 63 Yict. c. 14). s. 14, 
t) Local Government Act, 1888 (51 & 52 Yict. c. 41), s, 71 (3). 

(k) Education Act, 1902 (2 Edw. 7, o. 42), s. 18; Education (Loudo*.' Act, 
1903 (3 Edw. 7, o. 24), a. 1. 

( l) Lunacy Act, 1890 (53 & 54 Viet. o. 6), s. 279. 

(to) Metropolis Water Act, 1902 (2 Edw. 7, c. 41), s. 19. 

(n) li. v. Hunt (1856), 6 E. & 13. 408; It. v. Hadehurst (1887), 51 J. P. 645 ; 
It. v. Slore O' Ferrall, [1903] 2 I. E. 141, 0. A.; R. v. Roberts, [1908] 1 K. B. 
407, 0. A., and see R. v. Tt/rwhiU (1853), 2 E. & B. 77. 

(o) Poor Law Amendment Act, 1834 (4 & 5 Will. 4, o. 76), as. 105,106. 

( p) The powers of the Poor Law Commissioners were transferred to the Looal 
Government Board by the Local Government Board Act, 1871 (34 & 35 Yict. 
o. 70), s. 7. 

(q) The Poor Law Amendment Aot, 1834 (4 & 6 Will. 4, o. 76), s. 105, pro¬ 
vides that no certiorari shall be granted in respect of the orders of the Poor Law 
Commissioners except into the King’s Bench; and & 106 provides the conditions 
on which the writ may be granted. The Aot certainly does not purport to give 
a new right, but rather to restrict a right assumed to exist (see R. v. Woodhoute , 
[1906] 2 K. B. 501, 0. A., per Moulton, L. J., at p. 535). And it would appear 
probable that the orders of tho Poor Law Commissioners would have been remov¬ 
able by certiorari apart from the statute. By the provisions of s. 106 of the Aot 
ten days’ notice or the application must be given to the Local Government 
Board with a statement of the grounds upon which it is made; and the party 
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These orders are dealt with on the same principles as the orders of 
justices. If they are good on their face, and if it is within the 
scope of the authority of the Local Government Board to make 
them, the court will not consider whether a sound discretion has 
been exercised (r). 

344. Persons who are interested in, and dissatisfied with, the 
decision of the Board of Agriculture and Fisheries (exercising the 
jurisdiction formerly vested in the Tithe Commissioners) respecting 
the boundary of any parish are empowered to apply for certiorari to 
remove such decision into the High Court («). The High Court 
may quash the decision of the Board, not merely for want of juris¬ 
diction or for error on the face of the proceedings ( t ), but also on 
tho merits as though by way of appeal (a). When the court thinks 
fit it may direct the trial of issues in order to determine disputed 
questions of fact (b). 

(iii.) Certiorari talcen away by Statute. 

(a) By what Words Certiorari is taken away. 

345. It is enacted by various statutes that proceedings under 
them shall not be removed by the writ of certiorari. Certiorari is 
said to be “ taken away ” by such statutes. Certiorari can only 
be taken away by express negative words (c). It is not taken away 
by words which direct that certain matters shall be “finally 
determined” in the inferior court {d), nor by a proviso that “ no 
other court shall intermeddle ” with regard to certain matters as 
to which jurisdiction is conferred on the inferior court ( e ). 

applying is required to outer into recognizances m the sum of £50 to piosecute 
the certiorari without delay, and, in the event of tho order complained of being 
confirmed, to pay the Board its taxed costs within ten days after the decision of 
the High Court (these provisions must be read together with the Grown Office 
Buies, 1906, r. 30; see note (/), p. 207, post). 

(r) Re Newport Union, R. v. Poor Law Commissioners (1837), 6 Ad. & El. 64; 
R. v. Local Government Board, [1901] 1 K. B. 210, O. A. 

(«) Tithe Act, 1837 (7 Will. 4 & 1 Viet. c. 69), s. 3; and see Board of 
Agriculture Act, 1889 (32 & 53 Viet. o. 30), as. 2, 11; Board of Agriculture and 
Fisheries Aot, 1903 (3 Edw. 7, o. 31), s. 1. The application must be within six 
months after the publication of the boundaries. Eight days’ notice of the 
application and of tne grounds on which it is made must be given to the Com¬ 
missioners and recognisances to the amount of £60 entered into to prosecute the 
certiorari without delay, and to pay the Commissioners their full costs within 
one calendar month after confirmation of the judgment of the Commissioners if 
it is confirmed (these conditions must be read with the Crown Office Buies, 1906, 
r. 30; and see note (/), p. 207, post). As to the powers of the Commissioners 
generally, see title Eoglesiastioal Law. 

(t) Re Dent Tithe Commutation (1843), 8 Q. B. 43. 

(o) Ibid. ; R. V. Merson (1842), 12 L. J. (Q. B.) 7. 

(b) Tithe Aot, 1839 (2 & 3 Viet. c. 62), s. 35. The court will not direct an 
issue unless it is shown that the decision of the Commissioners (now the Board 
of Agriculture and Fisheries) was wrong ( R. v. Merton, supra). As to feigned 
issues, see B. S. O., Ord. 34, rr. 10—12; Brown v Hutchinson (1849), 13 <5. B. 
186 ; Thorpe v. Plowden (1848), 17 L. J. (EX.) 285, Ex. Oh. 

(c) R. v. Cathiobury Justices (1823), 3 Dow. & By. (K. b.) 36; R. v. Jukes 
(1800), 8 Term Bep. 642; R. v. Plowright (1686), 3 Mod. Bep. 94; R. r. MortUy 
(1760), 2 Burr. 1040; S. 0., 1 Wm. Bl. 231. 

M) R. v. Jukes, supra ; R. v. Plowright, supra. 

(e) R. v. Martini, supra. 
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Sect. 7. 
Certiorari. 


Limitation. 


Where certiorari ia taken away by sfcatuto with regard to pro¬ 
ceedings for a certain o Hence, and a later statute, which is silent as 
to certiorari, confers on the inferior court additional powers for 
the punishment of an offender, and proceedings are taken under the 
later statute, certiorari lies (/). But where a statute which imposes 
penalties contains a clause by which certiorari is taken away, and 
by a later statute, which is silent as to certiorari, the destination of 
the penalties is altered, certiorari cannot be granted to remove 
proceedings in respect of such penalties ( g ). 

Certiorari may be taken away by words which incorporate the 
provisions of a previous Act in which certiorari is taken away ( li ); 
and where by one section of an Act which confors jurisdiction on 
justices in petty sessions certiorari is taken away as to all proceed¬ 
ings under the Act, and by a later section power is given to appeal 
to quarter sessions, certiorari is taken away with regard to such 
appeals (i). 

346. The rule that certiorari can only be taken away by express 
negative words is limited to cases in which certiorari is available at 
common law. It does not apply where certiorari is the creature of 
statute (k). Clauses by which certiorari is taken away are strictly 
construed (i). 


(/) It. v. Tevet (1788), 2 Term Rop. 735. 

Iff li. v. Hester (1836), 4 Dowl. 58D. 

(A) R. v. Yorkshire West Riding Justices (1834), 3 Nov. & M. (k. b.) S02; 
It. v. Staffordshire Justices (1867), 16 L. T. 430; compare Parker v. Bristol and 
Exeter Rail. Co. (1851), 6 Exch. 184. 

(i) R. v. Lindsey Justices (1845), 3 Dow. & L. 101. 

(A) Thus, where a statute afforded tho remedy of certiorari to persons 
aggrieved by the decisions of certain officials, and by a later section provided 
that with regard to somo particular matters tho decision of thoso officials should 
he final, it was held that certiorari did not lie in respect of decisions relating to 
Buch matters (R. v. Hunt (1850), 6 E. & B. 408, which was decided on the con¬ 
struction of tho Poor Law Amendment Act, 1844 (7 & 8 Viet. c. 101), ss. 3,35, 39). 

( l ) Stat. 25 Goo. 2, o. 36, s. 10 (repealed), taking away certiorari in respect 
of certain indictments found at sessions and assizes, was hold not to extend to 
an indictment found at sessions which had been removed into the Control 
Criminal Court under the Centrul Criminal Court Act, 1834 (4 5 Will. 4, c. 36), 

s. 16 ; and certiorari was granted to remove it from the Central Criminal Court 
into the King’s Bench Division {R r. Brier (1850), 14 Q. B. 568). The High¬ 
way Act, 1835 (5 & 6 Will. 4, c. 50), empowered justices to order indictments to 
he proforred at assizes in'rospoct of certain matters, and it was provided by 
s. 95 that no matter or thing done or transacted in relation to the execution of 
tho Act should be removed by certiorari; and it was hold that an indictment at 
assizes ordered by justices under the Act might be so removed, for, though 
ordered under the Act, the indictment was found at common law (R. v. San-Ion 
(Inhabitants) (1854), 3 E. & B. 547). Certiorari was taken away by stat.. 1 
Ann. o. 12 (c. 18, Ruff.) in respect of indictments for the non-repair of bridges, 
and it was held that the restriction applied only to cases in which bridges were 
repairable by the oounty, and not to cases in which they wero repairable by 
individuals or by the parish (R. v. Hamworth (Inhabitants) (1731), 2 Stra. 900). 
Where justices in pursuance of powers conferred on them by stat. 5 Geo. 4, e. 85, 
s. 1 (repealed), authorised a contract entered into by a borough council, certiorari 
was granted to remove the order, although the power of the borough oounoil to 
enter into the contract was conferred on it by another statute, namely, the 
Municipal Corporations Aot, 1835 (5 & 6 Will. 4, c. 76), s. 114, by whioh certiorari 
was taken away (R. v. Lancashire Justices (1839), 11 Ad. & El. 144). 
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(b) Effect of Certiorari being taken away. 

347. Although certiorari is taken away by statute, the writ may 
nevertheless be granted on the application of the Crown. Clauses 
by which certiorari is taken away do not affect the Crown, unless it 
is expressly mentioned, or unless there are words to show a clear 
intention that tho Crown shall be included in the operation of such 
clauses ( m ). This rule extends, unless a contrary intention is mani- 
tested, to private persons prosecuting in the name of the King, 
though the Crown is not directly interested, and though the 
prosecutor may have become nominally the defendant (ft). 

348. Although certiorari is taken away, it may be granted, even 
on the application of the defendant, where the inferior court has 
acted without or in excess of jurisdiction; for in such a case the 
court has not brought itself within the terms of the statute taking 
away certiorari (o). Thus, certiorari will lie, although taken away, 
whore the subject-matter of the inquiry was boyond tho scope of 
the authority of the inferior court, either by reason of its nature (p) 
or by reason of the absonce of some essential preliminary ( q ); 
and it will also lie whore, by reason of interest or prejudice, the 
inforior court was improperly constituted and was therefore without 
jurisdiction to entertain the cause (»■). Where a conviction has been 
obtained by fraud the writ will be granted for the purpose of 
quashing it, although certiorari is taken away (»). 

349. Whore certiorari has been taken away with an express 
exception in favour of certiorari to bring up a special case, and tho 
writ is granted for that purpose, the record cannot be quashed 
upon any grounds which are not raised in the special case (t). But 
where an order of sessions has been removed into the High 
Court for execution (a), the defendant may oppose an order for 

(to) it. v. Ciace (Inhabitants) (1709), 4 Burr. 21,70, per LuiJMansfikld, (J.J., 

at p. 2458; R. v. Danes (1791), 0 Tenn Hop. 020; ll. v.-(1815), 2 Chit. 

180; R. V. Alien (1812), 15 East, 333; II. v. Thomas (1815), 4 M. & 8. 442; 
Mount joy v. Wood (1850), 2 Jar. (n. s.), 452; and seo titles Constitutional 
Laws, Yol. VI., p. 409; Statu ms. 

(n) R. v. Cumberland, ( Inhabitants ) (1795), 6 Term Rep. 194; R. v. Bodenham 
(Inhabitants) (1774), 1 Cowp. 78; 11. v. Bonltbee (1836), 4 Ad. & El. 498. 

! o) Colonial Bank of Australasia v. Willan (1874), L. It. o P. O. 417. 
p) R. v. Wood (1855), 5 E. & 13. 49 ; Bx parte Brad}a>n/h(l$7ti), 3 Q. B. D. 509. 
<]) R. v. St. Albans Justice (1853), 22 L. J. (il. o.) 112 ; II. y. Somersetshire 
Justices (1826), 5 B. & O. 816. 

1 j*) R. v. Cheltenham Commissioners (1841), 1 Q. 13. 467. 
s) R. y. Qillyard (1848), 12 Q. B. 527 ; see p. 197, post, 
t) R. v. Thomas (1857), 7 E. & B. 399, where the statute under which the 
proceedings were taken contained a section which cnactod that no conviction 
under tho statute should be removable by certiorari except as thoieinaftor 
mentioned; and by a later section it was provided that in case of appeal to 
quarter sessions the justices might state the facts specially for the determina¬ 
tion of the superior court, in which case it should be lawful to remove tho 
proceedings by certiorari ; and it was held that, by the later section, certiorari 
was presorved merely as machinery, and that no objections could be taken to 
the order removed under it except such as were raised by the case stated (-iee 
also R y. Hartpury (Inhabitants) (1847), 16 L. J. (tf. o.) 105, and note (y), 
p. 166, ante). 
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execution, or may move to set it aside if it bas been granted* upon 
grounds which would have been available on an application for a 
writ of certiorari to quash the proceedings in the inferior court, 
although certiorari is taken away with regard to such proceedings (6). 

Where certiorari is taken away, the restriction is limited to 
the writ of certiorari properly so called, and does not prevent pro¬ 
ceedings under the Act by which it is taken away from being 
removed by an order in the nature of certiorari ( c ). 

Where common law counts are joined in an indictment with 
counts under a statute by which certiorari is taken away, certiorari 
may be granted to remove the indictment (d). 

Where certiorari is taken away, the consent of the parties cannot 
give the superior court jurisdiction to grant the writ (e). 

(iv.) Statutory Restrictions. 

(a) Certiorari to remove for Trial in Civil Cases. 

350. Where ah action is brought in an inferior court of common 
law jurisdiction, there is at common law an absolute right to remove 
it into the High Court, subject to any restrictions or conditions 
imposed by statute (/). 

351. In the case of local courts of record of common law juris¬ 
diction (g) to which the Borough and Local Courts of Becord Act, 

(l) It. v. lleLier (1851), 21 L. J. (m. c.) 3 ; It. y. Hyde (1852) 21 L. J. 
(m. 0 .) 94. 

(c) It. v. Si LI (1852), Dears. 0. 0. 10. Ilystat. (1827) 7 & 8 Geo. 4, c. 29, B. 53, 
it was provided that no indictment for obtaining money under false pretences 
should be romovod by certiorari. By the Central Criminal Court Act, 1834 
(4 & 6 Will. 4, o. 30), s. 16, power was given to the High Court, or to any 
judgo of the High Court or the commission of the Central Criminal Court, or 
to the recorder of the city of London to remove indictments from sessions in 
London or Middlesex, “ by certiorari or otherwiso,” into the Central Criminal 
Court (see p. 159, anti ); and it was held in It. v. Sill, supra, that an indictment 
for obtaining money under false pretences might be removed, under the last- 
mentioned Act, into the Central Criminal Court, inasmuch as the procedure 
authorised by that Act was not, properly speaking, procedure by tho writ of 
certiorari, but by an ordor in the natuie of ceitioiari, see also ft. y. Brier (1850), 
14 Q. B. 568. 

(d) It. y. Saunders (1825), 5 Dow. & By. (k. n.) 611. 

(<•) It. v. Chantrell (1875), L. B. 10 Q. B‘. 587 ; but see It. y. Dickenson (1857), 
7 E. & B. 831. 

(/) Edwards v. Liverpool Corporation (1902), 86 L. T. 627, whore an 
application was made to remove an action from tho Liverpool Court of Passage, 
a court to which the provisions of the Borough and Local Courts of Eecoid Act, 
1872 (35 &'36 Viet. c. 86 ), have-not been applied, and tho court hold that the 
provision in the Liverpool Court of Passage Act, 1893 (56 & 57 Viet. c. 37 ), 
s. 5, that it shall be lawful for the High Court or a judge thereof to order the 
removal by writ of c, i liorari or otherwise of any action or matter commenced 
in the Court of Passage, if the High Court or a judge thereof shall deem it 
desirable that the action or matter should be tried m tho High Court, was not 
sufficient to take away the common law light to remove the aotion, and that 
certiorari must be granted as of course ; see also Landens v. Shiel (183-1), 
3 Dowl. 90, per Littledale, J., at p. 91; Edwards y. Bowen (1826), 5 B. & C. 
206; ParJcer v. Bristol and Exeter Rail. Co. (1851), 6 Dxnh. 184; Brookmany. 
Wenman (1851), 20 L. J. (q. b.) 278; and compare Cherry y. Endean (1880), 54 
Jj T. 763. For a list of the principal local cornts of record, see title Courts, 
Vol. IX., pp. 138 et seq. 

(y) The statutory conditions about to be referred to were not applicable to 
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1872, has not been applied, the restrictions and conditions which 
exist (apart from such as may be imposed by their own special 
statutes, if they have any) are as follows:— 

(1) If the judge of the court below is a barrister of at least three 
years’ standing, certiorari does not lie where the debt, damage, or 
thing demanded does not amount to £5, unless the action concerns 
the freehold or inheritance or title to lands, lease, or rent (h). 

(2) Where the amount claimed is less than £20, the cause is not 
to be removed by certiorari unless the party desiring removal shall 
enter inlo recognisances to pay the amount which may be recovered 
against him, with costs (i). 

(8) The writ is not to be received or allowed by the court below 
unless it is delivered before issue or demurrer joined (so that such 
issue or demurrer be not joined within six v r eeks after appearance) (k), 
or before the jury are sworn (l)~ 

352. In the case of local courts of record of common law juris¬ 
diction (m) to which the Borough and Local Courts of lteeord Act, 
1872 (n), lias boon applied (o), in addition to the restrictions and 
conditions which have been mentioned, and in addition to the, 
restrictions and conditions, if any, imposed by fcbo special Act of the 
lower court (p), it is provided that no action may be removed from 


equitablo proceedings removed into the Court of Chancory from inferior courts 
having equitablo jurisdiction; and it is conceived that they are not now 
applicable. 

(A) Stat. (1623) 21 Jac. 1, c. 23, ss. 4, 5, 6. Where there are several distinct 
causes of action, those only which amount to £5 can be removed (Frivolous 
Arrests Act, 1723 (12 Geo. 1, c. 29), s, 3). To comply with the condition of the 
statute, the barrister of throe years’ standing must be actually prosen t at 
the trial {faulty v. McConnell (1758), 1 Burr. 314, 515). Interference with a 
right of wav is a matter which concoms the freehold {Franks v. Quinsee (1839), 
7 Dowl. 607'). 

(t) Inferior Courts Act, 1779 (19 Geo. 3, o. 70), s. 6 (amended by Imprison¬ 
ment for Debt Act, 1827 (7 & 8 Goo. 4, c. 71), a. 61. The recognisance is in 
double tlie amount domanded, and two sufficient sureties are required (Inferior 
Courts Act, 1779 (19 Geo. 3, c. 70), s. 5). If the sum claimed in the declaration 
is more than £20, the Act docs rot apply, even though tho actual sum to he 
recovered is less than £20 {Brady v. 1'ceres (1836), 5 Dowl. 416). Whei’e tho 
sum claimed is oxnctly £20, recognisances are not required (see Attenborough 
v. Hardy (1824), 4 Dow. & Ily. (k. b.) 302; Cotton y. Balers (1837), 1 Jur. 22). 
The statute extonds to actions of toit {Lee v. Gmdlad (1824), 4 Dow. & By. 
(k. b.) 330; Furnish v. Swann (1830), 10 B. & 0. 458 ; Franks v. Quinsee 
(1839), 7 Dowl. 607). 

(A) Stat. (1623), 21 Jac. 1, c. 23, s. 2 ; seo p. 185, post. 

U) Stat. (1601) 43 Eliz. c. 6 ; see p. 183, post. 

(m) See note (6), p. 167, ante. But as to equity ewes removed from the 
Mayor’s Court into the Clianoery Division, see p. 168, ante. 

n) 35 & 36 Viet. c. 86. 

o) For a list of these courts, see title Courts, Vol. IX., p. 132, note (&). 

\p) Tho Mayor’s Court of London ProcoduroAct, ISS" 1 (20& 21 Viet. c. dvii.), 
s. 17, provides that no cause depending in the Mayor's Court shall be removed 
before] udgment unless the writ of certior art shall have been lodged with the proper 
officer of the court within one month after service of the plaint, or unless such 
writ shall have been lodged with such officer before such action shall have been 
entered for trial. These periods are alternative (Prim v. Smith (1888), 67 
L. J, (q. b.) 336, 0. A.). The Borough and Local Courts of Beoord Act, 1872 
(35 & 36 Viet. c. 86), has been appliod to the Mayor's Court, and no cause 
can now be removed from the Mayor’s Court except in accordance with the 
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execution, or may move to set it aside if it has been granted, upon 
grounds which would have been available on an application for a 
w rit of certiorari to quash the proceedings in the inferior court, 
although certiorari is taken away with regard to such proceedings (6). 

Where cei'tiorari is taken away, the restriction is limited to 
the writ of certiorari properly so called, and does not prevent pro¬ 
ceedings under the Act by which it is taken away from being 
removed by an order in the nature of certiorari (c). 

Where common law counts are joined in an indictment with 
counts under a statute by which certiorari is taken away, certiorari 
may be granted to remove the indictment (d). 

Where certiorari is taken away, the consent of the parties cannot 
give the superior court jurisdiction to grant the writ (e). 

(iv.) Statutory Restrictions. 

(a) Certiorat* to remove for Trial in Civil Cases. 

350. Where an action is brought in an inferior court of common 
law jurisdiction, there is at common law an absolute right to remove 
it into the High Court, subject to any restrictions or conditions 
imposed by statute (/). 

351. In the case of local courts of record of common law juris¬ 
diction (p) to which tho Borough and Local Courts of Record Act, 


(l) It. v. JM.ur (1851), 21 L. J. (,\r. c.) 3 ; Ji. v. Hyde (1852), 21 L. J. 
(M. 0.) 94. 

(c) It. v. fS dl (1852), Dears. C. 0. 10. By slat. (1827) 7& 8 Geo. 4, o. 29, s. 53, 
it was providod that no imliotmont for obtaining money under false pretences 
should bo removed by certiorari. By the Central Criminal Court Act, 1834 
(4 & 5 Will. 4, c. 36), s. 16, power was given to tho High Court, or to any 
judge of the High Court or the commission of tho Central Criminal Court, or 
to the recoi der of tho city of Loudon to remove indictments from sessions in 
London or Middlesex, “ by certiorari or otherwise,” into the Central Criminal 
Court (see p. 159, ante) ; and it was hold in Ji. v. Sill, supra, that an indictment 
for obtaining money under false pretences might bo removed, under tho last- 
mentioned Act, into tho Central Criminal Court, inasmuch as tho procedure 
authoiised by that Act was not, properly speaking, procedure by tho wiit of 
certiorari, but by an order in tho nature of cetlioiari, see also It. y. Brier (1850), 
14 Q. 11. 5G8. 

(d) R. v. Saunders (1825), 5 Dow. & By. (k. b.) 611. 

(A U. v. Chantrcll (1875), L. E. 10 Q. B. 587 ; but see R. y. Dickenson (1857), 
7 K & B. 831. 

(/) Edwards v. Liverpool Corporation (1902), 86 L. T. 627, where an 
application was made to remove an action from the Liverpool Court of Passage, 
a court to which tho provisions of the Borough and Local Courts of Becoid Act, 
1872 (35 &-36 Viet. c. 86), have-not been applied, and the court hold that the 
provision in the Liverpool Court of Passage Act, 1893 (5G & 57 Viet. c. 37), 
s. 5, that it shall bo lawful for the High Court or a judge thereof to order tho 
removal by writ of catioran or othorwrse of any action or matter commenced 
in the Court of Passage, if tire High Court or a judgo thereof shall deem it 
desirable that the action or matter should be tried m the High Court, was not 
sufficient to take away the common law light to remove tire action, and that 
certiorari must be granted as of course ; see also Landens y. Shiel (1834), 
3 Dowl. 90, per Littledale, ,T., at p. 91; Edwards y. Bowen (1826), 5 B. & C. 
206; Parlcer v. Bristol and Exeter Rail. Co. (1851), 6 Exch. 184; Brookman v. 
TP enman (1851), 20 L. J. (q. b.) 278; and compare Cherry v. Endean (1886), 54 
L T. 763. For a list of the principal local courts of record, see title Cotoxs, 
V>1. IX., pp. 138 et sap 

(y) The statutory conditions about to be referred to were not applicable to 
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1872, has not been applied, the restrictions and conditions which 
exist (apart from such as may be imposed by their own special 
statutes, if they have any) are as follows:— 

(1) If the judge of the court below is a barrister of at least three 
years’ standing, certiorari does not lie where the debt, damage, or 
thing demanded does not amount to £5, unless the action concerns 
the freehold or inheritance or title to lands, lease, or rent ()»). 

(2) Where the amount claimed is less than ^20, the cause is not 
to be removed by certiorari unless the party desiring removal shall 
enter iulo recognisances to pay the amount which may be recovered 
against him, with costs ( i ). 

(8) The writ is not to bo received or allowed by the court below 
unless it is delivered before issue or demurrer joined (so that such 
issue or demurrer be not joined within six weeks after appearance) ( k ), 
or before the jury are sworn (()- 

352. In the case of local courts of record of common law juris¬ 
diction (in) to which the Borough and Local Courts of Becord Act, 
1872 (■».), lias been applied (a), in addition to the restrictions and 
conditions which have been mentioned, and in addition to the # 
restrictions and conditions, if any, imposed by tho special Act of the 
lower court (p), it is provided that no action may bo removed from 

equitablo proceedings removed into the Court of Chancery from, interior courts 
having equitablo jurisdiction; and it is coneoived that they aie not now 
applicable. 

(A) Stat. (1623) 21 Jac. 1, c. 23, ss. 4, 5, 6. Where there are several distinct 
causes of action, thoso only which amount to £5 can bo removed (Frivolous 
Arrests Act, 1725 (12 Geo. 1, c. 29), s, 3). To comply with the condition of the 
stntuto, the barrister of throe years’ standing must be actually present at 
the trial (Fairley y. McConnell (1758), 1 Burr. 514, 515). Intoiferenco with a 
right, of wav is a matter which concerns the freehold (Franka v. Quinace (1830), 

7 Dowl. 607). 

(i) Inferior Courts Act, 1779 (19 Geo. 3, o. 70), s. 6 (amended by Imprison, 
mont for Debt Act, 1827 (7 & 8 Geo. 4, c. 71), s. 6\ The recognisance is in 
double tlie amount demanded, and two sufficient sureties are required (Inferior 
Courts Act, 1779 (19 Goo. 3, & 70), a 5). If the sum claimed in the declaration 
is more than £20, the Act does rot apply, even though the actual sum to bo 
recovered is less than £20 (Brady v. Veerea (1836), 5 Dowl. 416). Whore the 
sum claimod is exactly £20, lecogmsancos are not required (see Atlenloiomjh 
v. Hardy (1S24), 4 Dow. & By. (k. B.) 362 ; Cotton v. Vaiers (1837), 1 Jur. 22). 
Tho statute extends to actions of toit (Lee v. Ooodlad (1824), 4 Dow. & By. 
( K . B.) 350; Fnmiah v. Swann (1830), 10 B. & C. 458 ; Fianks v. Qttinsee 
(1839), 7 Dowl. 607). 

(le) Stat. (1623), 21 Jac. 1, c. 23, s. 2 ; see p. 185, poet. 

U) Stat. (1601) 43 Eliz. c. 5 ; see p. 185, post. 

(wi) See note (b), p. 167, ante. But as to equity cases removed from the 
Mayor’s Court into the Chuncery Division, see p. 158, ante. 

n ) 35 & 36 Viet. c. 86. 

o) For a list of these courts, see title Courts, Vol. IX., p. 132, note (6). 

\p) Tho Mayor’s Court of London Procedure Act, 185“ T (20 <4 21 Viet. o. clyii.), 
s. 17, provides that no cause depending in the Mayor’s Court shall be removed 
bofore j udgment unless the writ of certiorari shall have been lodged with the proper 
officer of the court within one month after service of the plaint, or unless such 
writ ahall have been lodged with such officer before such aotion shall have been 
entered for trial. These periods are alternative (Prim v. Smith (1888), 57 
L. J. (q. b.) 336, C. A.). The Borough and Local Courts of Becord Act, 1872 
(35 & 36 vjc.t. o. 86), has been applied to the Mayor’s Court, and no cause 
can now be removed from the Mayor’s Court except in accordance with the 
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such courts into the superior court by certiorari or otherwise, except 
by leave of a judge of the superior court, in cases which shall appear 
to such judge fit to be tried in the superior court, and upon such 
terms as to payment of costs, security for debt or costs, or other 
terms as such judge shall think fit ( q ). By this provision the 
common law right to certiorari is taken away; and the writ can 
only be granted by the prescribed leave (r). 

353. Actions of replevin may be removed from a county court 
aB of course (s), on the application of the defendant, subject to his 
giving security, to be approved by a master of the High Court, for 
such amount, not exceeding i!150, as he may think fifc(£). The 
removal of other actions in the county court have been referred 
to elsewhere (a). 

(b) Certiorari to remove Indictments. 

354. Certiorari to lemove indictments ( b ) for trial can only 
be gianted subject to conditions imposed by the Crown Office 


provisions of that Act ( Cherry v. Endran (1886), 04 L. T. 763). But the above 
provisions of tho special Act of tho court, and the conditions imposed by the 
(Tenoral Acts before mentioned, must also bo ibsorved. Soo title Mayor's 
Court, London. 

(q) Borough and Local Couits of Eccord Act, 1872 (35 & 36 Yict. c. 86), 
SchecL, r. 12; and see p. 157, ante. Tho expression “ fit to bo tried in the 
High Court” moans “more” fit to be tried there than in tho inferior court 
( Banka v. Hollingsworth, [1893] 1 Q. B. 442, 0. A.). The discretion givon to the 
court under tho Borough und Local Courts of Eccord Act, 1872 (35 & 38 Yict. 
c. 86), appears thoreforo to correspond exactly with that given by the County 
Courts Act, 1888 (51 & 52 Viet. c. 43). 

(r) Cherry v. Endow, anpra; see Simpson v. Shaw (1RS0), 56 L. J. (<l. b.) 
92 ; and compare Edwards v. Liverpool Corporation (1902), 86 L. T. 627; 
Symonds v. Dimsdale (1848), 2 Lx oh. 533. Certiorari tar execution undor the 
Borough and Local Courts of ltocord Act, 1872 (33 & 36 Yict. c. 86), Sched., 
r. 9, is in addition to any right the court may alieady possess for the romoval 
of judgments for execution (see Paine v. Slater (1883), 11Q. B. D. 120,0. A.). But 
reittorari to remove for trial under the Borough and Local Courts of Eecord Act, 
1872 (35 & 36 Viet. c. 85), Schod., r. 12, is in substitution for tho previously 
exisling right to romovo 1‘or trial, subject, however, to resti lotions unposed by 
other statute*. 

(s) County Courts Act, 1888 (51 & 52 Viet. c. 43), s. 137. As to replevin 
generally, see titlo Distress. 

(t) The security is conditioned to defend tho action with effect and (unless 
tho roplovisor discontinues or does not prosecute the action, or becomes non¬ 
suit) to prove before the High Court that tho defendant had good ground for 
believing either that t-ljo title to some corporeal or incorporeal hereditament, 
tho yearly valuo of which exceeded £20, or some toll, market, fair, or franchise 
was in question, or that tho rent or damage in respect of which the distress was 
taken or the valuo of the goods seized exceeded £20 (ibid.); see Tummona v. 
Ogle (1856), 6 E. & B. 571. 

(a) See title County Courts, Vol. VIII., p. 610. The powor of removal does 
not apply to matters depending upon the bankruptcy jurisdiction of such county 
courts as possess bankruptcy juusdiotion (Skinner y. Northallerton County 
"Court Judge, [1898] 2 Q. B. 680, C. A.; affirmed, [1899] A. 0. 439). So far as 
regards such jurisdiction such county courts are a branch of the High Court of 
Justice (Judicature Act, 1873 (36 & 37 Viet, c. 66), s. 16; Bankruptcy Act, 
1883 (46 & 47 Viet. c. 62), ss. 93, 94); and certiorari cannot be directed to them 
(Skinner v. Northallerton County Court Judge, supra). As to removal from the 
Mayor’s Comt, see title Mayor’s Court, London. 

(b) The word “ indictment ” is generic, including coroners’ inquisitions, which 
are a species of indictments, and therefore statutes, rules, and case law wMih regard 
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Rules (c) made under statutory authority (d). These conditions are 
as follows:— 

No indictment, except indictments against bodies corporate, not 
authorised to appear by solicitor in the court in which the indict¬ 
ment is preferred, may be removed into the High Court for trial, 
either at the instance of the prosecutor (other than the Attorney- 
General acting on behalf of the Crown) or of the defendant, unless 
it is made to appear to the court or judge that a fair and 
impartial trial cannot be had in the court below, or that some 
question of law of more than usual difficulty and importance is 
likely to arise upon the trial, or that a view of tho premises in 
respect of which any indictment is preferred, or a special jury, may 
be required for a satisfactory trial (c). 

355. The probability that a fair and impartial trial cannot be 
had in the court below may ariso from widespread prejudice 
amongst tho class from which jurors are selectod(/) or from 


to indictments apply also to coroners’ inquisitions ( 71 . v. Ingham (1864), 6 
13. & S. 257). Tho conditions imposed by the Crown Office Buies, rr. 12—19* 
apply to the romoval of coroners’ inquisitions for trial, as also to tho removal of 
presentments of commissioners of sowers, which arc also a species of indictment 

(e) Crown Office llules, 1906, rr. 12—19. 

(rt) The Judicature Act, 1875 (38 & 39 Yict. o. 77), ss. 17—25, enabled rules of 
court to be made for carrying out that Act and the Judicature Act, 1873 (36 & 37 
Tret. c. 66). by Order in Council, upon the recommendation of tho judges of the 
High Couit, provided that such rules should be luid before Parliament and 
should bo subject to bo annulled on address from either House. By the Statute 
Law Revision and Civil Procedure Act, 1881 (44 & 45 Viet. c. 59), s. 0, the 
power to make rules of court under the above enactment was extended to all 
proceedings by or against tho Giown. Tho Ciown Office Rulos appear to havo 
been made undci the powers thus conferred. 

(e) Crown Office Buies, 1906, r. 13 (substantially reproducing the Criminal 
Procedure Act, 1853 (16 Viet. c. 30), s. 4). 

(/) It. v. JJvnt (1820), 3 B. & Aid. 444, whoro, on a charge of conspiracy 
arising out of a meeting held by tho dofendar.ts and others which had 
been dispersed by tho Manchester and Salford Yeomanry, acting under the 
direction of tho Lancashire magistrates, stiong popular fooling had boon 
aroused in the county, and tho ta'-e was lomoved by (erhorari and was subse¬ 
quently ordered to be tried in the county of York ; R. v. Lever (1838), 1 
"Will. Woll. & II. 35, where, on an indictment for riot, which aroso out of an 
obstruction in the 6troets caused by open-air preaching, and which had been 
the subject of partisan articles in the county press, certiorari was granted; R. 
v. 1’ahner (1856), 5 E. & B. 1024, whero an indictment for murder by poisoning, 
the ease having aroused oxtraoi dmary excitement in Staffoi dshire, in which county 
the crime was committed, was removed by certiorari, and was subsequently ordered 
to be tried at the Central Criminal Court; 11. v. Bell (1859), 8 Cox, O. C. 287, 
whore, three persons having been killed in riots during a contested election, 
and on tho inquest upon these persons the coroner’s jury having found a verdict 
of manslaughter against tho defendants and a party of police, the jurors would 
probably be persons who had taken a warm interest in the election, and local 
newspapers had published articles containing violent attacks on the police, 
tertiorari was granted with a view to enablean application to be made to changothe 
venue; R. v. Whittaker (1895), 59 J. P. 197, where, on an indictment before 
borough sessions for obtaining goods by false pretences against a bankrupt, by 
whoso bankruptcy many persons in the borough had been losers, certiorari was 
granted. But Bee Ex parte Lynes (1846), 1 Saund. & 0. 31, where, on an 
indictment for felony, it was alleged that the political opinions of the county in 
which the indictment was preferred were opposed to those entertained by the 
defendant, and that, owing to his active employment in political organisation. 
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bias on the part ot the court itself (g). If the number of persons 
on the jury list within the jurisdiction of the court below is 
small, this is an argument in favour of removal when local 
prejudice is shown to exist (h). But removal may be allowed 
oven though the number of names on the list is large (t); and 
the probability of an impartial trial ought not to be allowed to 
depend on the exercise of the right of challenge ( k ). 

The eoiut is disinclined to remove felonies into tlio King's Bench 
Division for trial at nisi prim (a). But if a strong case of local 
prejudice be made out, the writ will be granted, whether the charge 
be one of felony or misdemeanour, in order that a further applica¬ 
tion may be made to change the venue to some other county (b). 

The more fact that the defondant is a member of the bench of 
magistrates who are to try him is not in itself a sufficient ground 
for granting the writ (c ); but where such a defendant endeavours 


ho had incurred general disliko in the county, and that he had boon subjected 
to abuse and threatened with vi«*loneo, and certiorari was refused. 

(g) Ji. v. Jones (1836), 2 liar. & \Y. 293; R. y. Grover (1840), 8 Dowl. 323 ; 
Reban v. Trevor (1840), 4 Jut. 292. 

(h) Uarbett v. Ouseleg (1812), 6 Jur. 193. 

(£) R. y. Hunt (1820), 3 11. & Aid. 444, whore taore were 8,700 names on the 
jury list; R. v. Whittaker (1893), 39 J. I*. 197, whore thore wore 20,000 names 
on the jury list. 

(It) It. y. Bough Ion, [1895] 2 I. R. 38G. 

(a) R. y. Reynolds (1863), 12 L. T. 5S0, whore the reason given for the dis¬ 
inclination of the court to remove felonies was that on removal the cause would 
in the oidiuary eourso bo tried at nisi prim, whore the course of procedure was 
inconvenient in the case of felonies ancl precluded the defendant from taking the 
opinion of tlio Court for Crown Cases Reserved, and it was suggested that 
application should bo made to the recorder of tlio borough session before which 
the defendant was indicted to send the case to assizes. 

(3) The Attorney-General may demand a change of venue as of right; and 
when all thn inhabitants of a county are indicted the venue will be changed as 
of right (/?. v. Southampton County ( Inhabitants ) (1886), 17 Q. B. D. 424), 
otherwise it must be shown that a fair and impartial trial cannot be had without 
a change of venue {It. v. Palmer (1856), 5 E. & B. 1024; R. v. Bell (1859), 8 Cox, 
C. O. 287; R. v. Whittaker, supra; It. y. Hunt, supra; R. y. Simpson (1841), 
5 Jur. 462; R. y. Dunn (1847), 11 Jur. 287; It. V. Morose (1891), 7 T. L. R. 
007). Compare It. v. Penprase (1833), 4 B. & Ad. 573, whero application - .'as 
made to remove an indictment for felony fioui Cornwall to another county, on 
the ground that titles to duchy property with regard to which prejudice 
existed in Cornwall might come in question, but tlio court refused the 
application ; R. v. Holden (1833), 5 B. & Ad. 347, where, the defendants 
being charged with an unnatural crime and indicted in the county of Suffolk, 
tho case was romoved into tho superior court by certiorari, and application 
was inode' to change the venue to another county on the ground that there 
was n strong prejudice against the defendants on the subject of this charge 
throughout Suffolk, hut the court refused to change the venue, and the indict¬ 
ment was tried at the Suffolk Assizes as a nisi print cause. The application 
may be made on the ground that a view in another county than that m which 
the venue is laid is necessary ( Clerk v. R. (18611, 9 H. L. Cas. 184; R. v. Sheldon 
(1875), 32 It. T. 27). When tho venue is changed, it is usual to send the 
case to the noarost county on tlio same circuit [R. v. Browne (1842), 6 Jur. 
168); but it may be sent if necessary to any other county {R. v. Palmer, 
supra, per Lord Camppell, C.J„ at p. 1028). The venue of an indictment 
preferred at an assize court may ho changed by an ordor of the judge there 
sitting without writ of certiorari. As to venue gonerally, see title CnilCTNAl. 
Law and Phooedtjue, Vbl. XX., p. 279. 

(e) R. y. Tellowes (1836), 4 Dowl. 607. 



Part III.— Proceedings on t| 3rown Side of 


188 


K. B. IT 

lo influence hie colleagues before the case is heard the writ will be 
granted (d). An allegation of personal prejudice on the part of a 
chairman of quarter sessions against a defendant who is to, be tried 
before such sessions is not sufficient to warrant the issue of the 
writ(e). But the relationship of a defendant to a member of the 
bench before which such defendant is to be tried is a circumstance 
which may have weight in inducing the court to grant certiorari (/), 

350. Indictments may be removed from sessions on the ground 
that difficult points of law are likely to arise (#), but they will not 
be removed from assizes (h), or from the Central Criminal Court (i), 
on this ground alone, inasmuch as His Majesty’s judges preside 
there, as in the King’s Bench Division. Tn applying for the writ it 
is not enough for the applicant to allege that difficult points of 
law are likely to arise ( k ) or to state that he is advised that this is 
he case (f). He must specify what the points of difficulty are (mi). 

357. Certiorari to remove an indictment for trial in order that 
it may be tried by a special jury, or in order that the jury may have 
a view of the premises in respect of which the indictment is pre¬ 
ferred, is not granted unless it is shown that a special jury or a view* 
is necessary for the purpose of securing a satisfactory trial (n). 

358. The writ, although granted, becomes inoperative unless the 
party, whether prosecutor or defendant, at whose instance it has 


(d) It. v. Qrovcr (1810), 8 Howl. 025, whore the defendant had issued n circular 
to nm brothor magistrates with regard to the charges against him. 

(«) R. v. Jacobs (1839), 3 Jur. 999 ; and see 11. v. Renshaw (1841), 6 Jur. 801, 
wlieie the defendant alleged that the chairman of the sessions was an intimate 
friend of the father of the prosecutrix, but tho writ was refused. 

(/) lhban v. Trevor (1840), 4 Jur. 292, where tho sou of an influential 
magistiate was indicted with another person before the bench of which his 
father was a member for obtaining money under fulse pretences; and see 11. 
v. Jones (1836), 2 Har. & W. 293, where gamekeepers in tho employ of a inagisti ato 
woro indicted for assault before the bench of which he was a member, and it. 
was alleged that in committing the assault thoy acted under the instructions of 
his son. 

(</) R. y. Bird (1845), 2 Dow. & L. 939, whore a view was also required; R. 
v. Jeffs (1845), 9 Jur. 580, where the prosecution was of an unusual character; 
the officers of the Crown wore to attend to prosecute, and the defendant desired 
to have a special jury. Compare Clark y. Willington (1813), 7 Jur. 44, whole 
the indictment was for assault arising out of a claim to property with regard 
to which questions of law might arise, and the defendant desired to have a 
special jury, hut certiorari was refused. 

(A) R. v. Morton (1842), 1 DowL (n. s.) 543. 

(*) R. y. Templar (1836), 1 Nev. & P. (K. n.) 91. Sutin R. v. Wartnaby (1835), 2 
Ad. & El. 435, tho writ was granted in tho case of an indictment at the Central 
Criminal Court involving points of law arising out of proceedings in Chancery ; 
and see R- v. Josephs (1839), 8 Dowl. 128. 

(ft) R. y. Jowl (1836), 1 Nev. & P. (K. b.) 28; R. v. Hodges (1846), 9 Jur. G65; 
R. v. Josephs, supra, 

11) R. y. Harrison (1819), 1 Chit. 571. 

(m) R. v. Jowl, supra; R. y. Hodges, supra; R. v. Josephs, supra; R. v. 
Harrison, supra. 

(n) In the following cases application was made for the writ either wholly or 
partly on tho ground that a special jury or a view of the premises was necessary:— 
fi. v. Tradgehy (1732), 1 Seas. CaB. (K. B.) 180 R. y. Bird, supra; 3. v. Jeffs (1845), 
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sect. 7, been granted enters into a recognisance in such sum, and with such 
Certiorari sureties as the court or judge granting the writ may direct, to pro- 
ceed to trial and to pay the costs of the removal of the indict¬ 
ment in case the decision is adverse to such party (o). Where 
the removal of an indictment for trial is effected by an order in 
the nature of certiorari instead of by the writ itself, the conditions 
above mentioned must equally be observed (p). 

(Wtiorari to 359. Certiorari to quash the determination of any inferior court 
qua8h * can only bo granted subject to conditions imposed by the Crown 
Office liules ( q ) made under statutory authority (r). 

(c) Effect of Restriction by Statutory Conditions. 

Conditions 360. Whore conditions precedent imposed by statute are not 
precedentuud complied with, the superior court has no power to grant the writ, 
* ’ even, it seems, if the court below has acted wholly without jurisdic¬ 

tion (s). Where conditions subsequent (<) are not complied with, 
the writ becomes nugatory, and is not to be obeyed by the court 
below. 

indictments. The conditions relating to the removal of indictments for trial 
apply by oxpress words to a prosecution pro raje (?<). 

The conditions relating to the removal of indictments and con¬ 
victions for the purpose of quashing them contain no such expiess 
words, nor is thero shown a clear intention that the prosecutor 
pro regc should bo barred by them (a). Certiorari may there¬ 
fore bo granted on Iho application of the prolocutor to remove 
an indictment or conviction in order to quash it, although lie 

9 Jur. 380; dark v. Wtllinyton (1843), 7 Jur. 44; and 11. v. M<nt»n (1812), 1 
Howl. (N. S.) M3. 

(o) Crown Office Rules, 1906, rr. 14, 15 (substantially loproducing stut. 5 &G 
Will. & Mar. c. 11, B. 2, and slat. 8 & 9 Will. 3, c. 33). As to thoso recogni¬ 
sances, see p. 204, post. 

(p) Crown Office Rules, 190C. r. 17. 

(</) Ibid., rr. 20—30; and see pp. 207 el seq., post, 
fr) Soo note (d) on p. 181, ante. 

(a) Soo Skinner v. Northallerton County Court Judge , [1898] 2 Cl. B. 680, 
C. A.; affinnod [1899] A. C. 439, where cerln/rari was applied for to quash 
an order mado by a county court judge in a bankiuptov mu'ter, which order 
was alleged to have boon issued without jurisdiction, and tbo writ was lefused 
on tho ground that for tho purpo Oof bankruptcy jurisdiction the county court 
judge was a judge of tlio High Court; but the court was piopared to hold (see 
per Lord Ualsuury, L. C., at p. 441) that the writ would not lie because the 
County Courts Act, 1S88 (51 & 52 Viet. c. 43), s. 124, prohibited the issno 
of a certu/rari except as mentioned in that Act. In It. v. Lloyd, [1906] 1 
K. B. 22, alfirmod [19001 1 K’. B. 552, C. A., an application for certiorari to 
quash the judgment of a deputy county court judge, as having boon made with- 
out jurisdiction, was heard without objection being taken on this ground, but 
tho application was refused on the merits. 

(f) The condition as to service of the writ on the judge of a local court of 
rocord before joinder of issuo or the swearing of tho jury (see p. 179, ante) and 
tlio conditions as to entering into recognisances in any caso in which they are 
required (see p. 183, ante) are conditions subsequent. All the other statutory 
conditions are conditions precedent. 

(«) Crown Office Rules, 1906, rr. 13, 15. 

(a) Ibid., rr. 21, 22, 24. R. 21 reproduces stat. (1739) 13 Geo. 2, o. 18, s. 5; 
and r. 24 reproduces stat. (1731) 5 Geo. 2, c. 19, a. 2. The cases referred to in 
the next two notes were decided on the construction of these statutes. 
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has not complied with statutory conditions as to notice or other- Sjwt. 7. 
wise (6) ,* and the writ must be allowed in the court below, although Certiorari, 
he has not entered into recognisances subsequently to the granting — 
of the order absolute (c). Where, however, a prosecutor applies for 
certiorari to remove an indictment in order to quash it, the court 
may in its discretion require him to give security for costs, or may 
impose other terms upon him (d). 

(v.) At what Stage in the Proceedings of the Inferior Court Certiorari is available. 

(a) Inferior Courts of Civil Jurisdiction. 

361. The writ of certiorari is not effectual for the purpose of Local courts, 
removing an action from a local court of record ( e ) of common law 
jurisdiction for trial unless—(1) it is delivered to the judge or 

officer of the inferior court before issue or demurrer joined, pro¬ 
vided that issue or demurrer be not joined within six weeks after 
the appearance of the defendant (/); or (2) unless it is so delivered 
before any juryman is sworn (g). Where issue or demurrer are 
joined within six weeks after the appearance, then the second of 
these provisions takes effect, and the writ is in time if it is served 
before any juryman is sworn (A). 

In the case of judgment by default neither of these provisions 
is applicable, and a writ of certiorari to remove the causo for trial 
may be served at any time before a jury have assessed damages 
upon a writ of inquiry (i). 

These provisions do not apply to the removal of a cause from 
a local court of record of equity jurisdiction (A). Such a cause 
may, it is conceived, be removed for trial at any time before final 
judgment. 

362. Any cause or matter, whether of common law or equity, Count j 
may be removed from a county court for trial at any stage of the court!., 
proceedings befoie final judgment (l). 


( b ) if. v. Farewell (1744), 2 Stra. 1209 (no affidavit of soivico of notice); if. v. 
Batlams (1801), 1 East, 298 (no notice). 

(c) It. v. Farewell, supra ; Ex parte Spencer (1839), 1 Per. & l>uv. 308. 

(d) if. v. Wynn (Dr.) (1802), 2 East, 226; if. v. Webb (1764), 3 Burr. 1168 ; It. v. 
Clean (1820), 3 B. & Aid. 373. 

(e) For a list of the principal local courts of record, see title Courts, Yol. IX., 
}>p. 138 et seg. 

(/) Stat. (1623) 21 Jac. 1, e. 23, s. 2. As to what constitutes joinder of issue, 
660 Bruce v. JFatf (1837), 3 M. & W. 16. 

Ig) Stat. (1601) 43 Eliz. c. 6. 

A) Coat v. Hart (1769), 2 Burr. 758. 

it) Walker v. Gann (1826), 7 Dow. & Ey. (k. b.) 769; Godley y. Marsden 
(1830), 4 Moo. & P. 138; Smith y. Sterling (1835), 3 Dowl. 609; Cox v. Hart, 
supra. 

(k) See p. 167, ante. 

(l) Be East Dulwich No. 295 Starr-Bowkett Building Society (1890), 39 W. B. 
32. Where an order nisi or a summons for a writ of certiorari to remove a cause 
or matter from the county court has been granted, this operates, if the High Court 
ora judge thereof so directs, as a stay of proceedings in the action or matter until 
the determination of the order or summons, or until the High Court or a judge 
thereof othorwise orders; and the judge of the county court must from, time to 
(dme adjourn the trial of the action or matter accordingly (County Courts Act, 

H.L.— X. I 
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363. After final judgment a cause cannot be removed by certiorari 
from an inferior court for any other purpose than execution (m). 

(b) Indictments and Inquisitions. 

364. An application to remove an indictment or inquisition for 
trial may be made even before it is found (n) ; and the writ is in 
time if it is served on the judge or officer of the inferior court at 
any time before the case is actually called on (o). 

Application for the purpose of quashing an indictment or inquisi¬ 
tion may be made at any time after it is found and before trial ( p), 
and the writ, in this case also, is in time if it is served before the 
cause is actually called on (q). 

After verdict and beforo judgment an application for certio- 
ran to quash will not be granted, for, although error did not 
lie at this stago (r), the applicant, having taken his chance of 
securing a favourable verdict, will not be assisted by the court ( s ). 
Nor will certiorari be granted for the purpose of moving in arrest 
of judgment fa). After verdict, however, an indictment and the 
proceedings thoreon may be removed for judgment (b). 

After judgment an indictment cannot be removed for tho 
purpose of quashing it (<•), nor for the pin pose of applying for a new 
trial (d ); but it may bo removed, together with the proceedings 
thereon, to have sentence executed in the suporior court (c). 


(c) The Determinations of Justices. 

365. Certiorari to quash the determinations of justices must be 
applied for within six calendar months next after the determination 


1888 (01 & 52 Viet. c. 43), 8. 129). If tho party who him obtained the order nisi 
or the summons does not sorvo a copy of it on tho opposite party and on the 
logistrar of tho county court two clear days before tho day fixed for trial, the 
county court judgo may order the party who has obtained such order or sum¬ 
mons to pay the costs of tho day {ibid.). And so also if the writ h as been 
obtained ex parte the party obtaining it may he ordored to pay tho costs of tho 
day, unless ho lodges tho writ and gives notice to tho opposite party that 
it lias been issued two clear days boforo the day fixed for the trial Jd., 
s. 130). 

(rn) Lanes v. Hutchinson (1835), 3 I)owl. 500, per Parke, B., at p. 508. 

in) R. v. Palmer (1850), 5 E. & li. 1021. 

(o) It. v. Pasman (1834), 2 Dowl. 529. 

( p) It. v. Penegoes {Inhabitants) (1822), 2 Dow. & By. (k. b.) 209 ; R. v. Webb 
(1701), 3 Burr. 1468. On motion m the court below a defendant has been allowed 
to move td quash an indictment after the euso for tho prosecution has closed 
{R. v. James (1872), 12 Cox, O. O. 127). 

(g) R. v. Seton {Inhabitants) (1797), 7 Term Bep. 373 ; R. v. Pasman, 
supra. 

S r) Soo note (»), p. 161, ante. 
aj R. v. Penegoes {Inhabitants), supra, 
a) R. v. Jackson (1795), 6 Tom Bep. 145. 
b) Soe p. 159, ante. 

c) Rice v. R. (1010), Cro. Jao. 404; It. v. Penegoes {Inhabitants), supra; R. y. 
Reton {Inhabitants), supra; R. v. Christian (1842), 12 L. J. (m. O.) 20 : Natty y, 
IL (1884), 16 Cox, 0. C. 638; R. v. Boater (1892), 67 L. T. 354. 

(a) R. v. Oxford County {Inhabitants) (1811), 13 East, 411. 

(e) See p. 164, ante. 
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complained of This rule applies to all applications to 

quash (# 7 )- 

Although there may be an appeal from an order of justices to 
quarter sessions, a dissatisfied party may nevertheless apply to the 
King’s Bench Division for a writ of certiorari instead of appeal¬ 
ing (h), hut he cannot do so until the time for appealing has 
expired ( i ), and pending an appeal the writ will not be issued (k). 
Where there has been an appeal to quarter sessions from an order 
of justices, and the appeal has been determined, the writ of 
certiorari may be applied for to remove either the original order or 
the order made upon appeal or both. Whore the order made 
upon appeal confirms the original order, and only the order made 
upon appeal is removed by certiorari and quashed, the original 
order remains valid (l). 

Sub-Sect. 4. —Jurisdiction to grant Certiorari, 

(i.) Jig what Courts the Writ is granted. 

366. The House of Lords has jurisdiction to issue a writ of 
certiorari to any court in which an indictment has been found 
against a peer for treason or felony, requiring such indictment to 
be removed into the High Court of Parliament or into the Court 
of the Lord High Steward (m). 

All other original jurisdiction to grant the writ of certiorari now 
resides in the High Court of Justice ( n ), any division of which may 


(/) Crown Office Rules, 1906, r. 21. Whore uu order of quarter sessions is made 
subject to a special case, the period of six calendar mouths runs from the date 
of the order, and not from tho date when the special case is eignod (Elliot v. 
Thompson (1870), S3 L. T. 339). 

(g) Ciown Office Rules, 1906, r. 30. 

In) E. v. Blathwayt (18-16), 3 Dow. & L. 542. 

(t) Crown Office Rules, 1906, r. 29; and see E. v. Blathwayt, supra. The 
rule only applies whore tho time for appealing is limited by statute (Warwick 
( Borough ) Case (1734), 2 Stra. 991). 

(k) Grown Ollico Rules, 1906, r. 29; and see E. v. Sparrow (1787), 2 Term 
Rep. 196, n. 

(l) Suffolk County Jjunaitc Asylum v. Slow Union Guardians (1897), 76 L. T. 
494, where tho older of quarter sossions was quashed upon a technical point and 
not upon the merits. 

(w) Scotch Relcls Case (1746), Post. 1, where indictments for treason against 
the Earls of Kilmarnock and Cromartie and Lord Buluienno, found before 
a special commission of oyer and terminer, were removed by certiorari into 
Parliament; Kingston's ( Duchess) Case (1770), 1 Leach, 146, where, on the 
Duchess of Kingston being indicted before an inferior court for treason, Lord 
Mansfield, C.J., granted the writ of certiorari to remove the indictment into 
the King’s Bench, but this writ was superseded, and another writ of cerltorari 
was issued by direction of the House of Lords to remove the proceedings before 
the King in Parliament see also Eussell (Trial of Earl), [1901] A. 0. 446, 
where an indictment for bigamy, found against a peer at the Central Criminal 
Court, was removed into the House of Lords for trial before the Court of the 
Lord High Steward. 

(n) Certiorari originally issued only out of che ordinary or common law 
Court of Chancery (Sheppard’s Epitome, 862). The common law jurisdiction 
of Chancery preceded its extraordinary, or equitable, jurisdiction. The 
Chancery was the central office of all the courts, and out of it issued all 
original writs—that is, all write for commencing or removing actions (4 Co. 
Inst. 80). The writ of certiorari to remove the records of other courts for any 
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Shot, 7 . eiercise any part of the jurisdiction of the High Court (o), subject, 
Certiorari._ 


purpose was issued out of Chancery. It was issued to “ superior " courts for 
ancillary purposes, as where the record of such a court was required in evidence 
in another court, whether superior or inferior (see note (o), p. 166, ante), or in 
aid of error (see note (d), p. 157, ante). It was issued also to inferior courts 
in order to remove actions from them or to revise their proceedings (Shoppard’s 
Epitome, 8C2). The ordinary Court of Chancery did not, howovor, itself deal 
with the records thus transmitted to them. H such records were required in 
evidence, exemplifications under the Great Seal were sent by mittimus to the 
court in which thoy were so required. Records removed for other purposes 
wore transferred by mittimus into tho King’s Bench, the Common Pleas, or the 
Exchequer, according to their subject-matter, to bo there dealt with. When 
Chancery acquired its equity jurisdiction, however, suits from inferior courts of 
equitable jurisdiction, when removed by writ of certiorari, were retained in the 
Court of Chancery to bo dealt with on the equity side. 

By tho timo of Queen Elizabeth the Court of Queen’s Bench hod established its 
right equally with the Court of Ohancory to issue the writ of certiorari to inferior 
courts of common law juri .diction, whether civil or criminal, and whether for 
the purpose of removing the proceedings of such courts or quashing them (see 
liutchr and A Idworth’a Case (1601), Cro. Eliz. 821), and to have tho records of 
such courts returned directly to itself {ibid.). The right of the Court of Common 
Pleas to issue tho writ was still a matter of dispute as late as 1718 (Fitz, Nat. 
Brev., Cth ed., p. 637); and it never secured the right except so far as related 
to the removal of causes from courts of civil ji risdiclion. At an early period 
tho Court of Exchequer acquired power to issue tho writ in cases ielating to 
the rovenuo (soo Churton v. Wilkin, [1881] W. N. 62). But as Into as 1828 it 
could not issue the writ for any other purpose (Tidd’s Practice (1828), p. 397). A 
little later, liovovor, it obtained tho same jurisdiction in certiorari as the Court 
of Common Pleas (see Archbold’B Practice (1847), p. 452). 

Statutoiy jurisdiction to issue certiorari to remove tho judgments of inferior 
courts for execution in the High Court was in 1777 and 1837 (see p. 163, ante) 
conferred on, and was confined to, the three superior courts of common 
law. 

Writs of certiorari were not, it would seem, originally issued out of Chancery 
as of course (see Gilbert, Replevin, p. 137). But this became tho practice from 
very early times {ibid.), and any objection which might ho raised to tho issue 
of tho writ, or to its form, wsb taken upon motion to quash tho writ or upon 

E rocedendo. An exception existed to tho practice. Tho writ was novor granted 
y tho Court of Chancery to an inferior court of equitable jurisdiction without 
causo shown (see note (A), p. 167, ante). During the seventeenth century tho 
King's Bench began to refuse to issue certiorari to assizes or sessions without 
cause shown; and various restrictions and conditions were imposed by statute 
upon tho issue of tho writ (see p. 178, ante). Suitoie in some cases endeavoured 
to evade those obstacles by obtaining tho writ out of Chancery upon simplo 
application to the Cursitors’ Office. It was hold, however, by the Lord 
Chancellor {Pierce v. Thomas (1821), Jac. 51) that where the writ was applied for 
in Chancery in respect to common law proceedings it could only bo granted in 
accordance with common law rules; and ho quashed a writ which had been 
issued as, of courso; see also Edwards v. Bowen (1826), 2 Sim. & St. 514. But 
the writ could only be issued out of Chancory by a Chancery judge; and a 
writ so issued by order of a common law judge was quashed as irregular 
{Worthington v. Remnant (1840), 10 Sim. 558). 

A largo part of the business of tho Cursitors’ Office consisted in issuing the 
writ of certiorari to remove records for the purpose of evidence. For this 
purpose it was always sufficient that the tenor of the record should be removed 
(see note (o), p. 166, ante). Ilonce, about the middle of the eighteenth century 
(see Gilbert, Execution, 145) it became unusual in the Chancery to require 
anything more than the tenor of the record to bo removed in any case. This 
praclico was corrected by an express decision of tho Court of Chancery ( Wood¬ 
craft v. Kinaston (1742), 2 Atk. 317, 318). But the same point required deciding 
again in Pierce v. Thomas, surma. 

(o) The Recepta, [1893] P. 255, C. A. 
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however, to any express provision of the Buies of the Supreme 
Court or of the Crown Office (p). 

367. There is a right of appeal to a judge in chambers from the 
decision of a master in the King’s Bench Division granting or refus¬ 
ing the writ of certiorari, and to a divisional court from a judge in 
chambers in the King’s Bench Division. 

An appeal lies to the Court of Appeal from a decision of a judge 
of the Chancery Division granting or refusing the writ of certiorari 
in an equity action or matter. 

An appeal lies from a decision of the King’s Bench Division 
granting or refusing the writ of certiorari to the Court of Appeal, 
except in cases which are of a criminal character (a). Thus, no 
appeal lies from the refusal of the King’s Bench Division to 
grant the writ of certiorari to remove an indictment for trial (b), 
nor from its refusal to quash upon certiorari a conviction for 
trespassing in pursuit of game («), or an order for tho restitution 
of stolen property (<1). Nor does an appeal lie from a decision of 
the King’s Bench Division granting a certiorari to bring up an 
order of justices requiring an owner of property to abate a 
nuisance (e). 

368. The refusal of the King’s Bench Division to grant a rule 
nisi for the writ of certiorari (f), or tho discharge by that court of a 
rule nisi after argumont^), is an “order” which in raattors not 
criminal may be appealed against. The leave of the King’s Bench 
Division is not required for an appeal against such orders (/t). But 
where the King’s Bench Division has quashed an order brought 
before it on certiorari from an inferior court, it seems that leave to 
appeal from the decision of the King’s Bench Division to the Court 
of Appeal is necessary (i). 

(ii.) Discretion of the Court to grant the lf'iit. 

(a) When the Writ is granted as of Course. 

369. The writ of certiorari is granted as of course upon the 
application of the Attorney-General, acting on behalf of the Crown, 


(p) As to the statutory authority under which these rules woie made, sea 
note (d) ou p. 181, ante, and for procedure, see pp. 199 et seq., post. 

(a) Judicature Act, 1873 (36 & 37 Viet. o. 66), s. 47. The exception in the 
section—“save for some error of law apparent upon tho record”—no longer 
exists, since proceedings in error are abolished (soe Criminal Appeal Act, 1907 
(7 Edw. 7, c. 23), and titlo Criminal Law and Procedure, Vol. IX., p. 433). 

(b) R. v. Budge (1886), 16 Q. B. D. 459, 0. A. 

(e) R. v. Fletcher (1876), 2 Q. B. D. 43, 0. A. 

(a) R. v. Central Criminal Court Justices (1886), 18 Q. B. I). 314, -C. A. 

(e) Ex parte IVhitchurch (1881), 6 (i. B. D. 54.5. 

(/) R. v. Farmer, [1892] 1 Q. B. 637, C. A. 

(g) Walsall Overseers v. London and North Western Rail. Co. (1878), 4 App. 
Oas. 30; R. v. Pemberton (1879), 5 Q. B. D. 95, 0. A.; R. v. Brighton Corpora¬ 
tion (1907), 23 T. L. R. 410, 0. A.; R. v. Woodi-ouse, [1906] 2 K. B. 501, 0. A.; 
and see R. v. Galway Justices, [1906] 2 I. R. 446. 

(h) By the Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 43, appeals from 
inferior courts to a divisional court are to be final, unless special leave to appeal 
to the Court of Appeal is given by tho divisional court. 

(*) R. v. Pemberton, supra, per Brbtt, L. J., at pp. 97, 98. 
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in all cases in which the court has jurisdiction over the subject- 
mall er of the proceedings in the inferior court (fc). And this is the 
case although certiorari is taken away by statute (l), or although 
the issue of the writ has been made subject to statutory conditions 
which have not been complied with (in). 

The writ is not now, as formerly, granted as of course on the 
application of a prosecutor pro rege. But prosecutors pro rege are 
exompt, unless a contrary intention is manifested, from the operation 
of statutes by which certiorari is taken away(n) or restricted by 
conditions («). 

Certiorari to remove for trial from local courts of record of 
common law jurisdiction (p) which are not subject to the Borough 
and Local Courts of Record Act, 1872 ( q ), is granted as of course, 
subject to compliance with statutory conditions (r). 

Certiorari to remove actions of replevin for trial from county 
courts is granted as of course, subject to compliance with conditions 
imposed by the County Courts Act, 1888(a). 

Ceitiorari to remove the judgments of local courts of record for 
execution (b) is granted as of course on proper affidavit (c), and so 
also when the writ is requisite for the purpose of producing a record 
in ovidence (<l) or for the purpose of Li inging up depositions upon 
applications for bail (e). 

Certiorari is issued as of course, without motion or summons, 
to remove articles of the peace in order that attachment may 
issue upon them(/), or to remove orders of sessions whore 
a case has been slated and the parties consent to the issue 
of the vn’it(g), or to remove convictions on indictments at 
common law in relation to the non-repair or obstruction of 
highways, public bridges, or navigable rivers ( h ), where an 


(k) R. v. Eaton (1787), 2 Terra Hop. 89 ; It. v. Clace (Inhabitants) (1769), 
4 burr. 2-156; It. v. Thomas (1813), 4 M. & S. 442; Listowel (Lord) v. Irish 
Fisheries (Inspector) (1875), 9 1. It. C. L. 46. 

(l) Jt. v. Clace, (Inhabitant^), supra, per Lord Mansfikt n, C.J., at p. 2158; 

It. v. Davies (1794), 5 Terra llep. 626; R.r. -(1815), 2 Chit. 136 ; It. v. Allen 

1812), 15 Eust, 333; It. v. Thomas, supra; Mountjoy v. IVood (1856), 1 Jur. 
1ST 8 ] 4o2 

m) It. v. JWl-ley (1754), 1 Kcny. 80; Churtonv. Wilkin. [1884] W. N. 62. 

n) It. v Cumlnrland (hihubila ds) (179.5), 6 Term Rep. 191 ; Jt. \. Rodenham 
(Inhabitants) (1774) 1 Cown. 78; It. v. Bmdtbee (1836), 4 Ad. & EL 498; and see 
Ciowh Office liules, 1906, rr. 13, 15, 21, 22, 24. 

(o) It. v. Farewell (1744), 2 Stra. 1209; R. v. Spencer (1839), 9 Ad. & El. 485, 
and see p. 18.5, ante. 

(p) For a list of the principal courts of record, soe title Courts, Vol. IX., pp. 
138 et scq. 

M 35 & 36 Viet. c. 86. 
m Soo p. 178. ante. 

(«) 61 & 52 Viet. c. 43, s. 137; soe p. 180, ante. 

(6) Seo p. 163, ante. 

(c) The order is made ex jiavte on application to tlio mastor. As to the 
affidavit, boo p. 212, post. 

(d) See p. 166, ante. 

Je) Seo p. 166, ante. 

{/) Crown Office Rules, 1906, r. 254. 
ig) Ibid., r. 233 (m). 

(h) Ibid., r. 17a. 
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appeal is brought against such conviction under the Criminal 
Appeal Act, 1907 (t). 

(b) When the Writ it Discretionary. 

370. In cases other than those which have been mentioned the 
writ is discretionary. In the case of certiorari for the removal of 
actions for trial from local courts of record ( k ) of common law 
jurisdiction to which the .Borough and Local Courts of Becord 
Act, 1872 (2), has been applied (m), discretion has boen expressly 
given to the High Court by statute (n); and so also in tho case of 
certioi-ari for the removal of actions or matters (other than actions 
of replevin) for trial from county courts, and for the romoval of 
judgments of such courts for execution (o). The removal of equity 
causes from local courts of record is discretionary (p). 

The discretion of the court, upon applications for certiorari for the 
removal of indictments or inquisitions for trial, is limited by the 
Crown Office Buies (q) to certain specified grounds (r). 

So far as relates to applications for certiorari to quash the 
determinations of inferior courts, when the jurisdiction to quash 
exists at common law (s) the discretion of the court is not limited 
by statute, but is exercised upon grounds established at common 
law ( t ). In the case of coroners’ inquisitions, however, this 
discretion has boen extended by statute (a). 

371. Whon the writ is discretionary it will nevertheless be 
granted ex debito justitne, to quash proceedings which the court 
has power to quash, where it is shown that the court below has 
acted without jurisdiction or in excess of jurisdiction^), if the 
application is made by an aggrieved party and not morely by one 
of the public (c) and if the conduct of the party applying has not 
been such as to disentitle him to relief (d); and this is tho case 


(t) 7 Edw. 7, e. 23, s. 20 (3). 

(/.) For a list of the principal local courts of rccoid, seo title Courts, Vol. IX., 
pp. 138 et seq. 

(l) 35 & 36 Viot. c. 86. 

(m) For a list of tho courts to which tho Act has boon applied, sco title 
Courts, Vol. IX., p. 132, nolo (ft). 

I n) As to this discretion, soo p. 157, ante. 

o) County Courts Act, 1888(51 & 52 Viet. c. 43), ss. 124,126, 137, 151, 
p) See note (ft), p. 167, ante. 

(A Crown Office Rules, 1908, r. 13. 
r) As to these grounds, see p. 181, ante. 

s) Where certiorari is given by statute (soo p. 173, ante), tho statute itself in 
some cases coufois a special discretion (see pp. 174, 175, ante). 

(t) As to these grounds, see p. 192, post. 

(a) See title Coroners, Vol. VIII., p. 283. 

(ft) It. v. Surrey Justices (1870), L. R. 5 Q. B. 466; It. v. Drury, [1894] 2 
I. R. 489; B. v. Londonderry Justices, [1905] 2 I. R. 318, 0. A. 

(c) B. v. Surrey Justices, supra; B. v. Drury, supra; It. y. Londonderry 
Justices, supra ; R. v. Surrey Justices (1888), 52 J. P. 428; and see B. v. Middlesex 
Justices (1832), 3 B. & Ad. 938. 

(d) B. V. South Holland Drainage Committee (1838), 8 Ad. St El, 429; B. y. 
Sheward (1880), 9 Q. B. D. 741, 0. A.; B. v. Manchester and Leeds Bail. Co. 
(1838), 1 Per. & Dav. 164 ; B. y. Yorkshire East Biding Justices (1834), 3 Nev. 
& M. (k. b.) 93. 
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even though certiorari is taken away by statute ( e ). The writ will 
never bo granted to remove an erroneous order at the instance oi 
the party in whose favour the error was made (/). 

372. Where grounds are made out upon which the court might 
grant the writ, it will not do so where no benefit could arise from 
granting it (g ), and where the proceedings in the court below are 
not merely voidable, but absolutely void, as where an unauthorised 
person has purported to act in a judicial capacity (h) or where such 
proceedings have bocorne void by the operation of a statute (i), 
certiorari will not be granted. 

373. Where ca’tiorari is the creature of statute (A:) the discretion 
of the court depends upon the terms of the statute. The discretion 
to bo exercised may be of the same character as that which is exer¬ 
cised where certiorari is granted at common law(i)»or the court 
may be given power to determine whether the decision of the court 
below was right in law and in fact (/a), so that the writ is in effect 
the machinery uf an appeal. 

(iii.) Grounds for Ceitiurari to gnash generally (n). 

(a) Defect of Jurisdiction from the Nature of the Case. 

374. Where the court below has acted without jurisdiction 
certiorari to quash the proceedings may be granted. Want of 

(e) if. v. Wood (1835), 5 E. & B. 49; Ex parte Bradlawjh (1878), 3 Q. 33. I). 
60!); R. v. St. Albans Justices (1853), 22 L. J. (m. c.) 112; if. v. Somersetshire 
Justices (1826), 5 B. & C. 816; R. v. Cheltenham Commissioners (1811), 1 Q. 13. 
467. 

(/) R. v. Denbighshire Justices (1S53), 1 C. L. R. 239. 

(g) R. v. Newborough (1860), L. It. 4 Q. B. 585, 589; R. v. Bristol and Exeter 
Rail. Co. (1839), 11 Ad. & El. 202; H. v. Lancaster and l’reston Rail. Co. (1845), 
6 Q. E. 759; R. v. Gnu in (1830), 7 Dowl. 578. 

(h) Re Daws (1838), 8 Ad. & El. 036. 

U) Weston v. Sveyd (1857), 1 IT. & N 703. 

Ik) Soo p. 173, ante. 

(1) In ceitiorari to quash ordeis of tho Local Government. Board (Poor Law 
Amendment Act, 1831 (4 & 5 Will. 4 , c. 76), oh. 105, 106), tho discretion of the 
court is exorcised on tho same principles us in the case of orders of justice (Re 
Newport Union, R. v. Door J,aw Commissioners (1837), 6 Ad. 64 ; R. v. Local 
Government Board, [1901] 1 K. E. 210, C. A.). 

(mi) In certioraii to quash orders for the payment of money out of a 
boiough fund or county fund (Municipal Corporations Act, 1882 (45 & 46 
Viet. c. 50), b. Ill ; Local Govornmcut Act, 1888 (61 & 62 Viet. c. 41), 
h 80), or to quash tho allowance, disallowanco, or surchaigo of a district auditor 
(Poor Law Amendment Act, 1844 (7 & 8 Viet. o. 101), s. 35; and see the other 
Acts relating to the accounts of district auditors, p. 174, ante, and title Local 
Government), or to quash tho decision of tho Board of Agriculture and Fisheries 
(exoioising the jurisdiction formerly vested in tho Titho Commissioners) 
inspecting parish boundaries (Titho Act, 1837 (7 Will. 4 & 1 Yict. c. 69), s. 3), 
tho court has to decide whether the decision of tlio court below is right or wrong, 
and may quash that decision either for error in law or on tho faots. Bee It. v. 
Brighton Corporation, Ex parte Shoosmith (1907), 9(5 I/. T. 762, 0. A. (payment out 
of borough fund); It. v. Rohrts, [1908] 1 K. E. 407. C. A. (district auditor); 
lie Dent Tithe Commutation (1845), 8 Q» E. 43 (parish boundaries). For the 
grounds on which removal for trial will be allowed, soo pp. 173—175, ante. 

(») In all cases in which the court has power to quash on certiorari the writ 
may be granted for that purpose on tbo grounds referred to in this section. 
T'heio seems to be no foundation for tho doubt expressed in if. v. Sheward 
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jurisdiction may arise from the nature of the subject-matter; 
so that the inferior court had no authority to enter on the 
inquiry (o), or upon some part of it(p). It may also arise from the 
absence of some essential preliminary proceeding. Thus, although 
the inferior court may have jurisdiction over the subject-matter of 
the inquiry, it may be a condition precedent to the exercise of its 
jurisdiction that some step should have been previously taken by 
the person who institutes proceedings before tho court (q). Under 
various statutes certain notices are requisite before the commence¬ 
ment of proceedings; and the omission to serve such notices 
deprives the inferior court of jurisdiction and affords ground for 
certiorari (r). 

375. The case is more difficult where the jurisdiction of the 
court below depends, not upon some preliminary proceeding, but 
upon the existence of some particular fact. If the fact be collateral 
to the actual matter which the lower court has to try, that court 
cannot, by a wrong decision with regard to it, give itsolf jurisdic¬ 
tion which it would not otherwise possess (s). The lower court 


(1880), 9 Q. B. D. 741, C. A., per Bkamwell, L.J., at p. 748, whether tho court has 
power to quash an inquisition under tho hands Clauses Consolidation Act, 181.1 
(8 & 9 Viet. c. 18), for anything but error upon its face ; see Itc Penny arid (South 
Pastern Hail. Co. (18,77), 7 E. & B. 660, Thoio aio, however, special 
considerations affecting applications for certiorari to quash indictments and 
coroners’ inquisitions; sco p. 60, ante. 

(o) Ex parte Hradlaur/h (1878), 3 Q. B. 1). .709; It v. St. Albans .Justices 
(18.731, 22 L. J. (m. c.) 142; II. v Wood (1837), 3 E. & B. *19; It. v. Badger 
(1836), 6 E. & B. 137. Tho juiisdiction of justices upon articles of tho peace 
depends on the oath of tho applicant that ho goes in fear and m danger of 
personal violence by reason of threats; and if in the absonco of an oath to this 
effect on the part of tho applicant the defendant is ordorod to outer into 
recognisances, certiorari may bo granted to quash thorn (/?. v. Dunn (1810), 4 
Per. & l)av. 413). 

i p) He Penny and South Eastern Hail. Co., supra, 
q) if. v. Somersetshire Justices (1825), 6 Dow. & Jly. (ic. n.) 469. 

A H. v. Arkwright (1848), 12 Q. B. 960; H. v. Bedfordshire Juslues (1839), 
11 Ad. & El. 134; if. v. Eaves (1870), L. It. 5 Exch. 75; if. v. Lee (1888), 52 
J. P. 314; H. V. Farmer, [1892] 1 Q. B. 637, 0. A. But see It. v. Yorkshire 
East Hiding Justices (1834), 3 Nev. & M. (k. b.) 93, where, however, tho notice was 
required by a rule of sessions only, and the other party had by his conduct 
waived tho dofoct; Ex parte Jlopwood (1850), 15 Q. B. 121. 

(«) Banbury v. Fuller (1853), 9 ExcIl 111 (soe per Coleridge, J., at p. 140: 
“Suppose a judge with jurisdiction limited to a particular hundred, and a 
matter is brought before him as having occurred within it, but tho party 
charged contends that it arose within another hundred, this is clearly a collateral 
matter independent of tho merits"); He Bailey (1854), 3 E. & B. 607, whore, on 
a charge of absenting himself from service, the question whether the defendant 
was a servant was held to be collateral; Re Baker (1857), 2 21. & N. 219 (same 
point); Milward v. Baffin (1779), 2 Win. Bl. 1330, where, on u question of tho 
assessment of land, the occupancy of the land by persons assessed was held 
to be a collateral faot; Liverpool Qas Co. v. Everton (1871), L. R. 6 C. P. 
44, whore the question as to what are the next practicable sessions for an 
appeal was held to be collateral to tho hearing of tho appeal; Stanhope v. 
Thorsby (1866), L. B. 1 0. P. 423, where, on an information for removing cattle 
without a licence, the question whether a licence was legally valid was held 
uollateral; the justices, however, had inquired into the sufficiency of the 
evidence on which the licence had boen granted, which was a matter dearly 
beyond their juiisdiction; B. v. Manchester Justices, [1899] 1 Q» B. 571, where, 
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must, indeed, decide as to the collateral fact, in the first 
instance (a); but the superior court may upon certiorari inquire 
into the correctness of the decision, and may quash the proceed¬ 
ings in the lower court if such decision is erroneous, or at any 
rate if there is no evidence to support it ( b ). On the other hand, 
if the fact in question be not collateral, but a part of the very 
issue which the lower court has to inquire into, certiorari will not 
be granted, although the lower court may have arrived at an 
erroneous conclusion with regard to it (c). 

376. In some cases the inferior court, having jurisdiction to 
enter upon an inquiry and having rightly entered upon it, 
becomes incapacitated to proceed because some fact appears which 
ousts its jurisdiction. Thus, it is an established principle of the 
common law that the jurisdiction of justices is ousted by a bond fide 
claim of title on the part of a defendant (d). If the claim of right 
put forward is of a cbrracter unknown to the law, it will not oust 
the jurisdiction of the justices although it is bond fide (<?). But if it 
is known to the law, although only colourable, it will oust their 
jurisdiction (,/). And even if tho claim of right is not put 
fonviud at the first available opportunity the writ may still be 
granted {(j). Whether a claim of right is put forward bond fide 


on an application lor a licence to sell intoxicating liquors to bo granted only to 
tho “ real les’dont and occupier,” the question us to what constitutes real 
residenco and occupancy was held to be collateral (hut see, ns to this case, 
It. v. Wood house, [1000] 2 K 13. 501, (J. A., and note (r), tnjra); R. v. Bradford, 
[1908] 1 If. B. 300, where, justices having power under the Highway Act, 
1835 (5 & 0 Will. 4, c. 50), ss. 63, 54, to licenso sniveyors of highways to 
take niatonals for tho icpuir of highway s from the inclosed lands of any peraon, 
“such land not being a paik,” it was held that tho question whether land 
was or was not a paik was preliminary to tho exorcise of the jurisdiction 
given by the statute, and certiorari was granted to quash the decision of 
the magistrates on this point. 

(a) Pease v. Chaytor (1803), 3 13. & S. 620, 641. 

(b) It. v. Bailey (1854), 3 R & 13. 607 ; B. v. Baker (1867), 2 II. & N. 219; 
Cornwell v. Sanders (1862), 3 13. & S. 206; A non. (1830), 1 13. & Ad. 382. 

(c) R. v. St. Glare's District Board (1857), 8 E. & 13.529, where, on an awaidof 
compensation to the ollicers of certain commissioners, it was held that the' 
question whether a particular person was such an officer, was not a collateral 
fact, but the very question to be decided; Brittain v. Kmnaird (1819), 4 Moore 
(c. V.), 60, where, in the case of a statutory offence relating to boats, the 
question whether a particular vessel waR or was not a boat was held to bo not 
collateral, but one of the facts involved in the issue before tho magistrates. 
In R. v. Woodhouse, supra, where an application had been made for a licence 
which was only to be granted to a porson “ keeping, or about to keep,” 
au alehouse, and for another licence which was only to be granted to the 
“ real resident and occupier,” it was held that whether the applicants came 
within those descriptions respectively was not a collateral fact and could not 
be inquired into on certiorari; reversed on other grounds (no opinion being 
expressed upon the point now in question) sub nom. Leeds Corporation v. Ryder, 
[1907] A. C. 420; and see R. v. Bradley (1894), 70 L. T. 379. 

(d) R. v. Pear-son (1870), L. It. 6 Q,. 13. 237 ; as to claim of right, see title 
Magistrates. 

(e) Hudson v. MacRae (1863), 4 B. & 8. 585; Hargreaves v. Diddams (1876), 
L. R. 10 Q. B. 582 ; Foulger v. Steadman (1872), L. R. 8 Q. B. 65; Watkins v. 
Major (1875), L. R. 10 O. P. 662. 

(/) Cornwell v. Sanders (1862), 3 B. & S. 206. 

(g) R. v. Taunton St. Mary (inhabitants ) (1816), 8 If. ft S, 465. 
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or not is a question for the lower court to decide in the first 
instance ( h ). 

Where the jurisdiction of magistrates is expressly ousted by 
statute, in case the defendant has acted on “ a fair and reasonable 
supposition ” that he had a right, the common law restriction in 
favour of bond fide claims of right is superseded; and the magis¬ 
trates may properly proceed with the case, even though the 
defendant’s claim was bond fide, if they find that the claim was not 
based upon a fair and reasonable supposition ( i ). 

Even although a claim of title is put forward bond fide by the 
defendant, if such claim is necessarily involved in the very ques¬ 
tion which the magistrates have to decide, their jurisdiction is not 
ousted and certiorari will not be granted ( k ). 

Where the jurisdiction of magistrates to convict for the non¬ 
payment of a rate is expressly ousted by statute, in case the 
defendant should hmd fide dispute this rate, the court below is 
restricted to determining the bona fidcs of the defendant. A mere 
statement on his part that ho disputed the rate is not enough (1), 
but, on the other hand, the circumstance that an objection taken 
by the defendant is manifestly untenable in law is not enough te 
prove that the dispute is not bond fide, so as to givo the magistrates 
jurisdiction to proceed with the case (m). 

Although the court below must decide in the first instance 
whother its jurisdiction is ousted by a claim put forward by the 
defendant, this question, boing collateral to the merits, may be 
inquired into on certiorari («), and the decision of the magistrates 
may be quashed, at any rate, if there was no evidence proper to be 
considered by the magistrates in support of it (o). 


(L) Defect of Juristic tion from Interest of Tribunal. 

377- It is an elementary principle that no man can be a judge 
in his own cause (p). Therefore, where persons who have a direct 
interest in the subject-matter of an inquiry before an inferior court 
take part in adjudicating upon it, the court is improperly con¬ 
stituted and is without jurisdiction, and certiorari will he granted 
to quash the determination arrived at. 

Any pecuniary interest, however small, in the matter in dispute 


(A) Thompson v. Ingham (1850), 14 Q. B. 710, 718 ; It. v. Oridland (1857), 7 
£■ & B. 853. 

(t) White v. Feast (1872), L. B. 7 Q. B. 353; It. v. Mussett (1872), 26 L. T. 429. 

(A) R. v. Bradley (1894), 70 L. T. 379, where the offence was under a High¬ 
way Act for the erection of a fenoe on a highway, and the defendant contended 
that the land on which the fence was erected waB hia land, and therefore that a 
question of title arose, and the court held that that was part of the very 
question for the justices to decide. 

(l) B, v. Wroitesley (1830), 1 B. & Ad. 648. 

(m) R. v. Colling (1852), 17 Q. B. 816. 

(n) Thompson v. Ingham (1850), 14 Q. B. 710, 718; Pease v. Chaytor (1863), 
3 B. & S. 620, 641; B. v. Nvwneley (1858), E. B. & E. 852. 

(o) B. v. Stimpson (1863), 4 B. & S. 301, B. v. Nunneley, supra ; Usher v. 
Luamore (1889), 62 L. T. 110 ; Cornwell v. Sanders (1862), 3 B. & S. 20ft; and 
see Anon. (1830), 1 B. & Ad. 383. 

(p) Dimes v. Grand Junction Co. (1852), 3 H. L. Gas. 759. 
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Sect. 7. disqualifies a person from acting as judge ( q), unless the disability 
Certiorari, is removod by statute (?•)■ 

Whore the interest of the person adjudicating is not pecuniary, 
certiorari will not be granted unless it is shown that his interest is 
substantial and of such a character that it is likely to have biassed 
bis decision (#), or that his decision was actually biassed (t). 
Interest as a trustee merely raises no presumption of bias (a). 
It is not enough to Bhow that the person adjudicating holds 
strong views on the subject-matter of the offence in respect of 


(</) if. v. R<md (1866), L. It. 1 Q. I?., 230, per Blackburn, J., at p. 231; li. v. 
Format (1887), 20 Q. It. 1). 68, per Stephen, J., at p. 60; It. v. Cheltenham 
Commissioners (1841), 1 Q. B. 467, where, on an appeal against a rate, certain 
evidence being objeotod to by the respondents, the magistrates admitted it by 
cloven voles to eight, three of the majority being partners in a company to which 
cerium piemihcs belonged wuioh woie assessed to the rate in the name of the 
occupier, and certwrai i was granted and the decision of the magistrates was 
(plashed on tlio ground that tlio court was improperly constituted; R. v. Aber- 
dare Canal Co. (I860), 14 Q. B. 864, whoie commissioners, whose consent to the 
erection of a bridge was rerjuiied by a private Act of Parliament, hod consented 
to Us election, after duly hearing evidence, and their decision was quashed on 
certiorari because some of Iho commissioners were shareholders in a railway 
company which would benefit through tho access afforded by the bridge 1o the 
company’s lino from u neighbouring colliery; R. v. Cambridge Recorder' (1857), 
8 E. & ll. 037, whoie au older muclo by tho deputy recorder as to the costs of a 
loting appeal was quashed on certiorari, ho being a ratepayer of one of the 
parishes ulfeclcd by tho order, although the order was really that of tho 
ipeoidor, and was only formally entered by tho deputy; lie Hopkins (1858), 
E. II. & E. 100, whero a conviction for travelling in a second-class cairiago 
with a tlmd-class ticket was quashed on certiorari on the giound that some 
of tho magistrates who took part in tho decision wore shareholders in tlio 
railway company on behalf of which the informal ion was preferred; R. v. 
Hammond (1863), 12 W. K. 208, wheio also it was hold that magistrates who 
wore shareholders in a railway company wore disqualilied from adjudicating in 
a ease in which tho prosecution was instituted bv the lailway company; R. v. 
London and North Il'trfnn Rail. Co. (1863), 12 W. It. 208, where it was hold that 
a shoriff who wus a shareholder in a railway company was disqualified to sum¬ 
mon a jury in pmsuoncoof tlio Lands Clauses Consolidation Act, 1815 (8 &9Yict. 
c. IS), ss. 39, 145, to award compensation to that company for lands taken from 
them. 

(?•) As, for instance, Justices Jurisdiction Act, 1742 (16 Geo. 2, c. 18), s. I; 
Justices of tho Peace Act, 1867 (30 & 31 Yiet. c. 115), s. 2 (see R. v. Myers (1875), 34 
L. T. 247). Wlieie by a statute it is declared that a member of tho town council of 
a borough may act as a just ice of tho peace in matters arising under the statute, 
it does not disqualify him from so acting if it is shown that as a town councillor 
he has a pecumai-y interest in the result of tho information before the justices, 
or that the corporation of which ho is a member are tho prosecutors (R. v. 
Handsley (1881), 8 Q. B. D. 383, disapproving 11. v. Gibbon (1880), 6 Q. B. D. 
168, and distinguishing R. v. Mtlledgt (1879), 4 Q. B. D. 332). 

(s) R. v. Rand, supra, per Blackburn, J., at p. 231; R. v. Farrant, supra, per 
Stephen, J., at p. 61 ; 11. v. Meyer (1875), 1 Q. B. D. 173, per Blackburn, 
J., at p. 177, where the chairman of a local board eat as a magistrate on 
the healing of a case arising out of a dispute in which the board had actively 
participated, and it was held that he was an mtoicsted justice and certiorari 
was granted to quash the proceedings; R. v. Huggins, [1895] 1 Q. B. 503, 
whero a qualified pilot was bold iticapablo of sitting as a justice on the hearing 
of a charge for tho offence of acting as pilot without any qualification. 

(<) if. v. Tempest (1902), 86 L. T. 585, per Lord Alverstone, O.J., at 
p. 587 ; if. v. M it ledge, supra, explained in if. v. Handsley, supra, 

(o) R. v. Rand, supra. 
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which he adjudicates ( b), or that he is a subscriber to a society for 
the prevention of offences of the same character (c), or that he is 
a shareholder in a company carrying on business in a trade the 
general interests of which are affected by his decision ( d). 

The fact that a magistrate present on the bench has given 
evidence in another matter against the person charged before the 
court (e), or that in a case of assault he has in his private capacity 
as a surgeon attended the prosecutor (/), or recommended him to 
prosecute (fi), does not in itself raise a presumption of interest or 
bias on his part. 

An order for adjournment is not an adjudication, and certiorari 
will not be grantod to quash such an order, although it was made 
by interested justices ( h ). 

If a magistrate has a pecuniary or other substantial interest 
in the subject-matter of a cause at the hearing of which he 
is present on the bench, it is immaterial that he took no part in 
the proceedings (i). If a party to a cause before justices is aware 
that a magistrate is interested in the subject-matter of the cause, 
and nevertheless expressly or impliedly assents to his acting 
therein, such party cannot afterwards object (L). 

(c) Ft and . 

378. Certiorari maybe granted to quash the determination of an 
inferior court on the ground of collusion (/), corruption (mi), or, it 
would seem, any like fraud on the part of the prosecutor (n). 


(b) Ex jjarte Wilder (1902), 66 J. P. 761, wliere it was alleged that justices 
were strongly prejudiced against motor cars. 

(i) R. v. Deal [Mayor and Justices), Ex parte Carling (1881), 45 L. T. 439, 
whore persons who were subscribers to the Society for tho Prevention of 
Cruelty to Animals had taken part in tho conviction of the defendant for an 
offence on tho prosecution of tho society, but certiorari was refused; it was 
shown that subscribers had no authoiity over prosecutions which wore directed 
from the contral offico in London, and that tho society never accepted 
penalties. 

(d) II. v. Tempest (1902), 86 J. T. 585, whore, bias being alleged against one 
of the licensing justices on tho ground that ho held shares in a brewery and was 
therefore likely to favour tho trade, certiorari was refused. 

(e) R. v. Alcock, Ex parte Chilton (1878), 37 Ii. T. 829. 

j/) R. v. Farrant (1887), 20 Q. B. 1). 58. 

(g) Ibid. 

(A) li. v. Unite (Inhabitants ) (1828), 2 Man. & liy. (k. it.) 172. 

u) R. v. Meyer (1875), 1 Q. 11. 1). 173. 

(it) R. v. Cheltenham Commissioners (1841), 1 Q. 13. 467. 

(l) R. v. Gillyard (1848), 12 Q. B. 527, where, it being provided by statute 
that the servant of a maltster should be punishable for a certain offence, and 
that his master might also be proceeded against for penalties unless he prosecuted 
his servant to conviction, a master, by collusion with his servant, prosecuted 
and obtained a conviction against him, for tho purpose of relieving himself 
from penalties, and the conviction was quashed on certiorari ; compare li. v. 
Alleyne (1854), 4 E. & B. 186. 

(m) It. v. Cambridge Justices (1833), 4 Ad. & El. Ill, per Lord Dkxman, (J.J., 
at p. 121. 

(n) Ibid.; Colonial Dank of Australasia v. Willan (1874), L. It. 5 P. U. 417. 
Compare R. v. Unwin (1839), 7 Bowl. 578, where, by a trick, the defendant 
secured that liis case should be called on when the prosecution were unprepared 
with their witnesses, and that secured an acquittal. It would seem, however, 
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(d) Error on the Face of the Proceedings. 

379- Where upon the face of the proceedings themselves it 
appears that the determination of the inferior court is wrong in 
law, certiorari to quash will be granted. Thus, certiorari to quash 
will be granted where the charge laid before the magistrates, as 
stated in the information, does not constitute an offence punishable 
by the magistrates (o), or where it does not amount in law to the 
offence of which the defendant is convicted (p), or where an order 
is made which is unauthorised by the finding of the magistrates ( q ). 

380. Merely formal or accidental errors on the face of the pro¬ 
ceedings do not now afford ground for certiorari. Where thore 
occurs any omission or mistake in drawing up an order or 
judgment of justices, and it is shown that there was evidence 
before them which would have authorised the drawing up of the 
order, free from such omission or mistake, the superior court may 
on certiorari amend the order or judgment and adjudicate there¬ 
upon as though no such omission or mistake had existed (r). If, 
however, the error complained of is one of substance (a), and not 
merely formal (b), it cannot be amended and must bo quashed on 
certiorari. 

381. Whore the proceedings are regular upon tlicir face and tho 
magistrates had jurisdiction, the superior court will not grant the 
writ of certiorari on the ground that the court below has miscon¬ 
ceived a point of law (<■), nor will it hear evidence impeaching the 


that certioian will never bo gianted for the purpose of quashing an acquittal; 
aeo 11. v. Galway Justices, 1190(5] 2 1. It. 499. 

(o) if. v. Cridland (18577 li. & B. 853, where four defendants were ordered 
to be imprisoned for ouo month, until the costs and charges of conveying all 
four to gaol should ho paid. 

(p) R. v. Bolton (1841), 1 Q. 31. (56, per Lord Denman, C.J., at p. 72. 

\q) if. v. Tomlinson (1872), Ij. 11. 8 Q. B. 12, where by a bastauly order 
dated April, 1871, tho defendant was oidored to make payments as from August 
of the preceding year until tho child was thirteen years of age; if. v. Kay 
(1873), L. 11. 8 Q. 11. 324, where a bastardy order was made in similai terms; 
if. v. London Justices , Ex parte Saunders (1895), 64 L. J. (M. 0.) 273, vh r -re 
the defendant was convicted under the Public Health (London) Act, 1891 
(54 & 55 Viet. c. 76), for not abating a nuisance, and the magistrates imposed 
a fine, and imprisonment with haid 7 abour in default of distress on non-payment 
of the fino, thore being no power to inflict hard labour in such a case. 

(r) Quarter Sessions Act, 1849 (12 & 13 Viet. c. 45), s. 7. Justices cannot 
themselves amend errors,* even of the character indicated, where the conviction 
has been filed with the clerk of the peace (Ex parte Austin (I860), 50 L. J. 

i n. 0.) 8); hut before filing, it seems that they may do so (Ex parte Kenyon 
1881), 45 J. P. 303). 

(a) if. v. Bolton, supra; if. v. Cridland, supra ; if. v. Tomlinson, supra; E. v. 
Kay, supra. 

(b) Formal defects were amended in if. y. 1/igham (1857), 7 E. & B. 557, 
where an order in bastardy described the mother as residing at M. within the 

county of-, not mentioning that it was within the potty sessional division 

in whioh the justices had jurisdiction, though it was so in fact; in if. v. 
HellinqUy (Inhabitants ) (1869), 28 L. J. (m. c.) 167, where the justices had 
wrongly described themselves; and see if. v. Lundie (1861), 31 L. J. (m. c.) 157, 
where mere was a conviction for breach of a bye-law, whioh bye-law was alleged 
to be bad m part, and the court allowed an amendment if neoessary, 

(c) if. v. Christian (1842), 12 L. J. (M. 0.) 26. 
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decision on the facts ( d ). It is not now necessary for magistrates to 
set out the evidence in a conviction before them ( e ); but it they 
choose to do so, or if a court of quarter sessions elects to set out the 
evidence adduced before it in their order, and thus make it a “ speak¬ 
ing order ” (/), still the superior court will not on certiorari inquire 
whether the lower court has come to a right decision on the facts (g). 
But where the evidence is set out in the conviction or order ( h ), and 
the superior court are of opinion that there was no evidence proper 
to be considered by the "magistrates in support of some point 
material to the conviction or order, certiorari will be granted (t). 
If there is any evidence, the court will not examine whether the 
right conclusion has been drawn from it ( k ). 

Where certiorari is taken away by statute, Sven if it appears 
upon the face of the proceedings that there was no evidence 
whatever in support of the conviction, the writ will not be 
granted (l). 

Sub-Seot. 5.— Procedure. 

(i.) Certiorari to remove for Trial in Civil Cam. 

382. The proceedings are governed by the Rules of the Supreme 
Court. 

In the case of local courts of record (a) to which the Borough 
and Local Courts of Record Act, 1872 ( b ), has not boon applied, the 
writ is granted by fiat without formal application (c). 

In the case of local courts of record to which the Borough and 


(d) R. v. Bolton (1841), 1 Q. B. 66; R. v. Cambridge Justices (1833), 4 Ad. & 
El. Ill ; Tarry v. Newman (1816), 15 M. & W. 645, per Pollock, O.B., at p. 653. 
Bnt 6ee R. V. liass (1793), 5 Term Rep. 251. 

(e) Summary Jurisdiction Act, 1818 (11 & 12 Yict. c. 43), a. 17. 

(f) R. v. Galway Justices, [1906] 2 I. It. 446; and see Walsall Overseers v. 
London and North Western Rail. Co. (1878), 4 App. Cas. 30. 

(a) R. v. Smith (1800), 8 Term Rep. 588 ; R. v. Bolton, supra. 

(/<) The court can take notice of nothing which is not contained in the body 
of the conviction or order ( R. v. Yorkshire I Vest Riding Justices (1842), 12 
L. J. (m. C.) 15 ; and see R. v. Rotherham ( Inhabitants ) (1842), 12 L. J. (m. C.) 
17). And if the magistrates in thoir return to the writ of certioran state any 
facts which aie not contained in the order, the court cannot take cognisance of 
them (R. v. Liston (1793), 5 Term Rep. 338). 

I t) R. v. Smith, supra, 
k) Ibid. 

1) Re Shropshire Justieee, Ex parte Blewitt (1866), 14 L. T. 698, where the 
magistrate convicted on the faith of a charge by a police constable, without any 
hearing of the complaint, or plea of guilty, or witnesses called ; Ex parte 
Hopwood (1850), 15 Q.. B. 121, where Hie party was convicted, on a summons 
giving unreasonably short notice, in his absence, no one appearing on his 
behalf, except a solicitor, who was authorised only to apply for an adjourn¬ 
ment, and there being no proof of service of the summons and no evidence 
adduced of the facts charged. 

(a) For a list of the principal local courts of record, see title Courts, Vol. IX., 
pp. 138 et teq. 
lb) 33 & 36 Yict. c. 86. 

(c) But if the action is for less than £20, security must be given by the defen¬ 
dant to satisfy the amount of the judgment, if it should be given against him, 
together with costs (Inferior Coui-ts Act, 1779 (19 Geo. 3, c. 70), b. 6, as amended 
by Imprisonment for Debt Act, 1827 (7 & 8 Geo. 4, c. 71), s. 6; see p. 179, 
ante); and if the security be not given, procedendo may be awarded; see p. 202, 
poet. As to actions of replevin in the county court, see p. 200, post. 
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Local Courts of Record. Act, 1872 (d), has been applied (e), the writ 
can only be issued by leave of a judge of the High Court (/); and 
in the caso of county courts (unless the action to be removed is an 
action of replevin) the writ can only be issued by leave of the High 
Court or a judge thereof ($r). In both these cases, however, if it is 
a common law action or matter which it is sought to remove, the 
application is made in the first instance to a master in chambers (A). 
Tt may be made ex parte , and the ordor may be made absolute 
at onco (i), or the master, if he thinks fit, may direct that a summons 
Bliall be issued. In the case of an action of replevin in a county 
court the writ is granted by a master in chambers ex parte upon 
security being given for such amount not exceeding £150 as he 
may think fit. The security is conditioned to defend the action 
with effect and to prove before the High Court that the defendant 
had good ground for believing either that the title to some corporeal 
or incorporeal hereditament, the yoarly value of which exceeded 
£'20, or somo toll, market, fair, or franchise was in question, or 
that the rent or damage in rospect of which the distress was taken, 
or the value of the goods seized, exceeded £20 (j). 

Where it is sought to remove an equity causo into the Chancery 
Division, the application is made on an originating summons or on 
motion (/c). The order for the writ may be made ex parte (l). 

383. The application for the writ, whethor made in the Xing’s 
Bench Division or in the Chancery Division, is made on affidavit (m). 
This affidavit must disclose all material facts (n). The order for 
the writ to issue is made upon such terras as tho master (or court or 
judge) may think fit to impose ( o ). Security is sometimes required 
to bo given by the defendant for the payment of the amount of the 

U) 35 & 30 Viet. c. 80. 

(e) Eor a list of the courts to which the Act has been applied, seo title 
Courts, Vol. IX., p. 132, note (6). 

(f) Borough and Local Courts of Record Act, 1872 (33 & 30 Viet. c. 80), 
Seliod. XII. 

(</) County Courts Act, 1888 (51 & 52 Viet. c. 43), t>s. 121, 126. 

(A) It. S. C., Ord. 54, r. 12. Whore a statute directs that certiorari ahali <nly 
bo gianted by leave of a judge of the High Court tho applicat.on must be made 
at chambers, and cannot be made to tho court ( Bowen v. Evans (1848), 3 
Ex eh. Ill ; Robertson v. Womack (1850), 19 L. J. (<l. B.) 367). 

(t) Symonds v. Vimsdale (1818), 2 Exch. 533, where it was hold that in order 
for a judge to ascertain whether a cause is fit to ho tried in a superior court it 
is not necessary for him to hear both parties. 

(j) County Courts Act, 1888 (51 & 52 Viet. c. 43), s. 137 ; and see Tummont 
v. Ogle (1850), 6 E. & B. 571. 

(k) Re Royal Liver Friendly Society (1887), 35 Ch. D. 332. Before the Judi¬ 
cature Act, 1873 (36 & 37 Viet. c. 66), the writ was obtained by a suit commenced 
by bill, culled a certiorari hill ( Stephenson v. Houhhtch (1704), 2 Vorn. 491; 
Partington v. Tarbock (1683), 1 Vern. 177). 

(l) Tracy v. Open Stock Exchange (1870), L. R. 11 Eq. 556; Jones v. Hey 
(1869), 17 W.R. 996. 

(m) The affidavit should not be intituled in any cause or mattor (Ex parte 
Nohro (1823), 1 B. & C. 267). 

(n) Golding v. Caudwell (1851), 2 L. M. & P. 175 ; Parker v. Bristol and Exeter 
Rati. Co. (1851), 2 L. M. & P. 136. 

(o) Borough and Local Courts of Record Act, 1872 (35 & 36 Viet. c. 86), 
Scned. II.; County Courts Act, 1888 (61 & 62 Viet. c. 43), e. 126 
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claim and costs if the action should succeed (p) ; hut the security 
required must be reasonable ( q); and a defendant may be required, 
as a condition to the issue of the writ, to undertake to pay the 
ontire costs in any event. 

384. Where the application to remove a cause or matter is refused 
by a judge, no other judge can grant it (r). But if the application 
is made, as is usually the case, to a master, there is an appeal from 
his decision to a judge («), and there is in this, as in other cases, 
an appeal from the judge to a divisional court (a). And in the case 
of a county court action, as in the case of other actions in inferior 
courts, a second application for the writ may be made to the same 
or another judge upon different grounds ( b). 

385. The writ when obtained should be served on the judge or 
other officer of the court. Service on the officer of the registrar 
of a county court is sufficient (e); but if it be desired to attach the 
judge for disobedience to the writ personal service upon him is 
necessary ( d ). 

In the caso of local courts of record the writ must be served 
before joinder of issue or demurrer, provided that issue or demurrer 
is not joined until at least six weeks after the commencement of 
the action (c), or at latest before any juryman is sworn (/). In 
the caso of county courts the writ may be served at any stage of 
tho proceedings before final judgment(, 7 ). 

386. The return to the writ is required to be made forth¬ 
with (h). Tho record itself must be returned, and not a mere 
copy (i). In county courts a fee may be charged for making the 
return (k). 


(/>) In the case of causes removed from county courts, see, as to tho security, 
County Courts Act, 1888 (51 & 5‘2 Viet. c. 43), ss. 108, 100; and titlo County 
Coukts, Vol. VI1T., pp. 600, CIO. 

( 7 ) Ex parte Great Western Rail. Go. (1857), 2 H. & N. 557. 

(r) County Courts Act, 1888 (51 & 52 Viet. c. 43), s. 132. 

(*) Ibid. 

(o) The Ilecepta, [1893] P. 255, C. A. 

lb) County Courts Act, 1888 (51 & 52 Viet. c. 43), s. 132. 

(c) Brookman v. Wenham (1851), 2 L. M. & P. 233. 

(d) Ibid. 

(e) Stat. (1623) 21 Jac. 1, c. 23, s. 2 . 

(/) Stat. (1601) 43 Eliz. c. 5. As to these statutos see p. 185, ante. 

( 7 ) Re East Dulwich No. 295 Starr-Bowkett Building Society (1890), 39 W. R. 32, 
where tire case had been opened and witnesses called. In the ease of county courts, 
if a copy of the order or summons is not served on the opposite party and on tho 
registrar of the county court two clear days before the day fixed for trial, the 
judgo of the county court may order tho party who has obtained the writ to 
pay the costs of the day (County Courts Act, 1888 (51 & 62 Viet. c. 43), s. 129); 
and if the writ is granted ex parte the party obtaining it must lodge it with the 
registrar and give notice to the opposite party two clear days before the day 
fixed for tho trial, or the judge of the county court may order him to pay the 
costs of the day (ibid., s. 130). 

(h) See form of writ, Crown Office Rules, 1906, Appendix, Forms Nos. 1, 7, 8 . 

(i) Askew v. Ilayton (1832), 1 Dowl. 510 ; Woodcraft v. Kinaston (1742), 2 
Atk. 317. 

(k) Baft v. Price (1876), 1 Q. B. D. 264. 
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387. If the judge refuses to obey the writ he is liable to attach¬ 
ment for contempt of court, although his disobedience may have 
been due to the misconstruction of a statute (l). In order that he may 
be attached the writ must have been served upon him personally (m). 

388. Whether the writ is granted ex parte or upon summons or 
motion to show cause.it may be quashed if it is shown that it has 
been issued through mistake (n), the non-disclosure of material 
facts (o), or otherwise ( p). 

389. If the writ is quashed (q), if the defendant does not comply 
with the conditions imposed upon him by the judge (r), if the writ 
is not delivered to the judge of the inferior court within the time 
limited by statute (s), or if after the removal of the cause the 
defendant does not prosecute it in the High Court (£)» the writ 
of procedendo may be awarded; by this writ the cause is restored to 
the lower court to be dealt with, as though no proceedings in 
certiorari had taken place. Where the proceedings in the court 
below are not merely voidable, but void, so that procedendo could 
not be awarded to continue them there, certiorari will not be 
granted (a). When a cause has once been sent back by procedendo 
it will not again be removed by certiorari ( b ). 

Applications to quash the writ of certiorari and for the writ of 
procedendo are made in the same manner as applications for the 
writ of certiorari. 

390. Whatever stage the proceedings have reached in the lower 
court, upon removal they commence de novo (c). The defendant 


i t) Mungean v. Wheatley (1851), 6 Exch. 88 . 
m) llrookman v. Wenham (1851), 2 L. M. & P. 233. 

n) Ruff man v. Thornwcll (1839), 7 Dowl. 613, where, the inferior court not 
Doing one of record, the defendant had mistakenly suod out certiorari instead 
of rccordaii facia*, the writ was quashed on the defendant’s application, no stop 
having been taken by the plaintiff in the meanwhile; and tho order to quash 
was made absoluto in tho iirst instance. 

(o) Parker v. Bristol and Exeter Rail. Co. (1851), 2 L. M. & P. 136 ; compare 
(folding v. CaudwtU (1851), 2 L. M. & P. 175. 

( p) E.g., where there is an admission that tho writ was ohtainod for purposes 
of uolay ( Landens v. A hiel (1831), 3 Dowl. 90). Where certiorari was issued to 
remove a cause from an inferior court qftor judgment had been pronounced, 
and the plaintiff applied to quash tho writ, tho application was granted, although 
the plaintiff might have had procedendo without quashing it (Ord v. Robinson 
(1837), Will. Woll. & Day. 593). 

M Parker v. Bristol and Exeter Rail. Co. (1851), 2 L. M. & P. 136. 

(rj Lee v. Ooodlad (18‘24), 4 Dow. & Ry. (K. B.) 350 ; Cation v. Eaters (1837), 
Will. Woll. & Dav. 46. 

(*) Larerack v. Bean (1837), 3 M. & W. 62. 

(<) Blanchard v. De la Crouee (1847), 9 Q. B. 869; Day v. Paupierre (1849), 13 
Q. B. 802. 

(a) Weston v. Sneyd (1857), 1 H. & N. 703, where a justice of the peace who 
was sued in a county court for acts done in virtue of his office, gave notice of 
his objection to be sued in that court, by reason of which notice all future pro¬ 
ceedings there became null and void (Justices Protection Act, 1848 (11 & 12 
Viet. c. 44), s. 10 ), and the justice then applied for certiorari, and it was held 
that certiorari could not be granted, inasmuoh as procedendo could not in any 
case be awarded. 

(b) Hayward v. Wright (1828), 8 B. & 0. 886. 

(c) Davits v. Williams (1879), 13 Ch. D. 560 ; Turner v. Bean (1739), Barnes, 
345. 
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must enter an appearance in the High Court as soon as possible, 
and from this point the proceedings are governed by the Buies of 
the Supreme Court ( d ). 

The plaintiff is not obliged to follow the action into the High 
Court (e), and if he declines to take any further step in the action 
after the defendant has appeared judgment cannot be signed 
against him (/). 

If the plaintiff proceeds, his statement of claim must be for the 
same cause of action as he sued upon in the court below; but he may 
declare in a different form of action (g) and in a different capacity ( h ). 

391. A cause removed by certiorari from an inferior court of 
civil jurisdiction may be ordered to be tried at the sittings of the 
High Court in Middlesex or at the assizes (t), and either with or 
without a jury. 

392. Where the writ is granted to remove a cause from an 
inferior court of civil jurisdiction, the costs of the removal are costs 
in the cause ( 1c ). 

Where an action is removed for trial from a county court, tho 
rules as to costs which apply to actions brought in the High Court* 
which might have been brought in the county court ( l) are applicable 
to tho costs of the removed action (m) ; but the fact that the defen¬ 
dant has succeeded in obtaining the removal of the cause affords a 
strong ground for allowing costs on the High Court scale (n). 

(ii.) Certiorari to remove Indictments for Trial. 

393. The proceedings are on tho Crown side, and are governed 
by the Crown Office Rulos (o). During the sittings the application 

(d) Judicature Act, 1873 (36 & 37 Yict. c. 66), s. 90; Davies v. Williams 
(1879), 13 Ch. D. 350. 

(e) Clack v. Ihxon (1814), 3 M. & S. 93 ; Clerk v. Berwick Corporation (1823), 
4 B. & 0. 649; Norrish v. Richards (1835), 5 Nov. & M. (K. B.) 268; Qarton v. 
Great Western Bail. Co. (1838), E. B. & E. 83. 

(/) According to the former practice tlio defendant could not obtain judgment 
of non pros, against the plaintiff for not proceeding (Clack v. Dixon, sujtra; 
Clerk v. Berwiik Corporation, supra; Qarton v. Great Western Bail. Co., supra); 
but the plaintiff was out of time if ho did not declare within a year (Norrish 
v Richards, supra). In a recent case (Sterling v. Sims, Mfc>. note by 
Mr. Vizard, March 13th, 1903), a judge in chambers ordered an action which 
had been removed from an inferior court by certiorari to be dismissed because 
the plaintiff refused to take out a summons for directions, but still moro recently 
one of the masters, with the approval of the Bume learned judge, did not follow 
this decision, but adhered to the old practice, and held there was no power to 
dismiss. 

(g) Gunn v. Mackhenry (1730), 1 Wils. 277 ; Bowerbank v. Walker (1787), 2 Chit. 
517. 

(h) Ashley v. Ashley (1867), 17 L. T. 265, where in the court below tho 

plaintiff declared as executor, but on the removal of tho cause he declared tn 
propria persona; and it was held that he was entitled to do so. * 

(?) Bates v. Warner (1889), 5 T. L. B. 682, C. A.; Potter v. Great Western 
Cotliery Co., Ltd. (1894), 10 T. L. B. 380, C. A. 

(k) B, S. 0., Ord. 66, r. 3. 

m County Courts Act, 1888 (51 & 52 Viet. c. 43), s. 116; E. S. C., Ord. 65, 
r. 12. 

(m) Bellas v. Breelauer (1871), L. B. 6 Q. B. 438. 

(») Ibid. 

(o) The word “ indictment” includes coroners’ inquisitions, and statutes and 
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to remove an indictment lor trial (unless made at the instance oi 
tho Attorney-General on behalf of the Crown) must be made to a 
divisional court of the King’s Bench Division for an order nisi to 
show cause (p). In vacation, or when there is no sitting of a 
divisional court, it must be made to a judge in chambers for a 
summons to show cause ( q ). But where from special circumstances 
the court or a j udgo are of opinion that tho writ should issue forth¬ 
with, the order may be made absolute, or an order may be made in 
the first instance, either ex parte or otherwise, as the court or judge 
may direct (r). A summons to show cause before a judge in 
clmmbors cannot bo granted without tho leave of a judge upon an 
ex parte application (s). 

394. Tho application is mado on affidavit (£), and, excopt when 
tho indictment is against a body corporate not authorised to 
appear by solicitor in the court below, the party applying (other 
than tho Attorney-General acting on behalf of tho Crown) must 
show that tho statutory conditions are present (a). 

395. Where tho writ for the removal of an indictment into 
the High Court for trial has been granted at the instance 
of the defendant (b), such defendant (c) must enter into a recog¬ 
nisance (d) in such sum and with such sureties as the court or 
judgo granting the writ may order {e), conditioned—(1) to appear 


authorities referring to tho former relate also to the latter (It. v. Ingham (1804), 
5 15. & S. 257). The Crown Oliiee Rules, 1906, rr. 12—19, appear also to apply 
to presentments of commissioners of sowers; see 11. v. Baker (1659), 28 L. J. 
(Q. li.) 377. 

i p) Crown Oilice Rules, 1906, r. 12. 
a) Ibid, 
r) Ibid. 

sj Ibid., r. 266 (b). 

t) Ibid., r. 231. The affidavit must be intituled “In tho High Court of 
Justice, King’s Roach Division” (ibid., r. G). It must not bo intituled in a cause 
(li. v. Walworth (1816), 10 Jur. 967; Ex parte Nohro (1823), 1 R. & O. 267). 

(a) Clown Ollico Rules, 1906, r. 13. As to theso grounds of application, see 
p. 181, ante. 

(b) Ibid., r. 14. 

{<■) If there aro two or moro defendants, it is only a dolondant at whose 
instunco tho indictmont is removed who is required to enter into recognisances 
(ibid.; and see If. v. Newton (183,), 2 Nor. & I*, (k. b.) 121); but such defen¬ 
dant may l»o required to enter into recognisances to pay costs, not only if ho be 
convicted, but also if tho other defendants or any other defendant be convicted 
(li. v. Jewell (1857), 7 E. & R. 140; and seo 11. v. Brinamead (1898), 62 J. P. 
56). Where unincorporated bodios of per sons (such as the inhabitants of a parish) 
aro required to ent 6 r into rccognrsances, such recognisancos are entered into by 
one or moro members of the body on behalf of all (if. v. Abergele (Inhabitants) 

E , o Ad. & El. 795). Tho same practico exists with regard to incorporated 
(11. v. Manchester Corporation (1857), 7 E. & B. 453, per Coleridge, J., 
at p. 459). In the case of incorporated companies recognisances are usually 
entered into by a director on behalf of tho company, but any membor may be 
authorised to enter into them (Southern Counties Deposit Bank v. Boaler (1895), 
73 L. T. 155). 

(d) 'Clio recognisancos are to be entered into before a judge of tho High Court, 
or before tho court before which tho defendant stands indicted, or before one or 
more justices of tho peace of tho county or place in which the indictment was 
found or m which tho defendant resides (Crown Office Rules, 1906, r. 14). 

(r) The order as to tho recognisancos is to bo indorsed on tho writ (ibid.). 
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and plead to the indictment (/); (2) to give notice of trial; 
(8) to proceed to trial at the next assizes to be held in the 
county in which the indictment was found, or if it was found in 
London or Middlesex, forthwith at the sittings of the High Court 
of Justice; (4) personally to appear from day to day at the 
trial of such indictment, and if necessary in the King’s Bench 
Division of the High Court of Justice, and not depart till he has 
been discharged by the court; and (5) to pay the costs of the 
prosecution subsequent to the removal of the indictment if he bo 
convicted. 

Where the writ has been granted at the instance of the prose¬ 
cutor (other than the Attorney-General acting on behalf of the 
Crown or the prosecutor of an indictment againBt a body corporate), 
the prosecutor must (g) enter into a recognisance in the same 
manner and to the same amount as is provided in the case of a 
defendant, and conditioned— (1) on the return of tho writ to make 
up the record; (2) to give notice of trial (as provided in the case 
of a defendant); and (8) to pay the costs of tho defendant subse¬ 
quent to the removal of the indictment if the defendant be 
acquitted. 

If the person at whose instance the writ has been obtained 
does not enter into a recognisance in accordance with the order of 
the court or judge, the court to which the writ is directed must not 
allow it ( h ), but must proceed with the trial of the indictment as 
though such writ had not been awarded (i). 

Tho recognisance when entered into must be transmitted to the 
Crown Office and filed there (k). 

396. In obedience to the writ the return must be made forthwith ; 
the record itself must bo returned (l). Upon the return to the writ 
the defendant must appoar. In cases of misdemeanour he must onter 
an appearance in the Crown Office (m). In casos of felony, unless 
a judge’s order is obtained permitting the defendant to appear by 
solicitor in the Crown Office, he must appear in person, in open 
court, in the King’s Bench Division (a). 

397. After appearance the defendant may plead to the indict¬ 
ment. In cases of misdemeanour ho may plead in the Crown 
Office(o); in cases of felony, unless a judge’s order is obtained 

S (f) In the caso of felony the recognisancos are conditioned to appear and 
leaa in open court (ibid.); but the defendant may obtain a judge’s order for 
berty to appoar and plead by a solicitor iu the Crown Office (ibid., r. 121). 

(g) Crown Office Rules, 1906, r. 15; see as to a corporation, It. v. Manchester 
Corporation (1857), 7 E. & B. 463, 439. 

(A) Crown Office Itules, 1906, rr. 14, 15. 

(t) Ibid., r. 16; and see It. v. East Stoke (Inhabitants) (1865), 34 L. J. (it, c.) 
190. 

(4) Grown Office Rules, 1906, r. 112. 

(1) Askew v. Uayter (1832), 1 Dowl. 510; Woodcraft v. Kinaslon (1712), 2 Atk. 
317. 

(m) Crown Office Rules, 1906, r. 72. 

In) Ilul. 

(of Ibid., r. 127. Pleadings are delivered to the opposite party and filed in 
the Crown Office (ibid.). 
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permitting the defendant to plead 'by solicitor in the Crown Office, 
ho must plead in person, in open court, in the King's Bench 
Division (p). 

398. If the indictment has been removed at the instance of the 
defendant, the prosecutor may draw up an order at the Crown 
Office, to be served on the defendant or his solicitor, calling on the 
defendant to appear, plead, and try according to the conditions of 
hie recognisance (q). If the defendant after being served with such 
order fails to obey it, application may be made to the court to 
estreat the recognisances and for a writ of procedendo; or, if 
procedendo be not applied for, a judge, upon certificate of the 
Crown Office of the defendant’s default, may issue a warrant to 
arrest him and cause him to be brought before such judge, or somo 
other judge, or before a justice of the peace, to be dealt with 
according to law (/•)• 

If the indictment has been removed into the King’s Bench 
Division at the instance of the prosecutor, a judge may, upon 
certificate of the Crown Office of the defendant’s default to appear 
or plead, issue a like warrant for the arrest of the defendant; or 
tho prosecutor may issue a writ of veniie facias ( s ). 

In the case of tho removal of an indictmont at the instance of 
ono of several defendants, if any defendant other than that one 
fails to appear and plead, the prosecutor may obtain a certifi¬ 
cate of default, and apply to a judge for a warrant for tho arrest 
of the defendant so in default, or he may issue a writ of venire 
facias (t). 

399. The prosocutor may in all cases give notico of trial. When 
the defendant is under recognisance to do so the prosecutor may 
give notice by proviso (a). If the prosecutor does not give notice 
of trial within six weeks after issue joined tho defendant may 
do so (b). 

400. After the removal of an indictment into the High Court 
application may be made for a trial at bar (c), or at the Central 
Criminal Court (cZ), or in some county other than that in which the 
indictment was found (e). 


(p ) Crown Oflico Rules, 1906, r. 121. 

(</) Ibid., r. 73. Tho-order is of course, without motion (ibid., r. 233). 

\r) Ibid-, it. 74, 76. 

fs) Ibid., r. 83. 

ft) 1 bid. As to subsequent proceedings, see ibid., rr. 84—87. 

la) Ibid., r. 138. 

(ft) Ibid. See further as to giving notice of trial and entering the record for 
trial, ibid., rr. 137—146. 

. (f) Application for a trial at bar must he made by motion for an order nisi, 
except when made by the Attorney-General on behalf of the Crown, when it is 
granted as of course (ibid., rr. ISO, 131). 

(d) Application for a trial at the Central Criminal Court must, during the 
sittings, be made by motion for an order nisi, and in vacation, or whou no 
divisional court is sitting, to a judge in chambers (ibid., r. 19). 

(e) Application for a change of venue is made in the same manner as mentioned 
in the last note ; see p. 182, ante. 
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(iii.) Certiorari to Quoth. 

401. The proceedings are on the Crown side, and are governed 
by the Crown Office Buies (/). 

During the sittings an application for the writ of certiorari for 
the purpose of quashing any proceedings must be made to a 
divisional court by motion for an order nisi, and in vacation, or 
when there is no silting of a divisional court, to a judgo at 
chambers for a summons to show cause (< 7 ). This rule does not 
apply to the Attorney-General acting on behalf of the Crown ( h ). 

Where a case has been stated at sessions, an order for certiorari 
may by consent in writing be drawn up at the Crown Office, without 
motion or summons as of course (i). 

When the validity of any order, conviction, or inquisition or 
record is quostioned, and application for the writ of certiorari is 
made to remove it, a copy of the order, conviction, inquisition, or 
record, verilied by affidavit, muBt be produced and handed to the 
officer of the court before the motion is made, or its absence must 
be accounted for to tho satisfaction of the court; otherwise the 
writ will not bo issued (/c). 

402. Except when tho motion is made by the Attorney-General 
acting on behalf of the Crowu, it must be supported by affidavit (/■). 

Affidavits are admissible to show fraud or defect of juris¬ 
diction, but not to show error (m) or to add to the evidence in the 
court below (n). Where error on the face of the proceedings is 


( f) Crown Office Rules, 1006, it. 20 —24, 27, regulate the procedure on appli¬ 
cations to quash orders and convictions of magistrates. Theso rules apply also, 
so far as they are applicable, to the removal of ull other proceedings which are 
subject to removal by certiorari for the purpose of being quashod (ibid., r. 30). 
Where certiorari is the creature of statute (see p. 173, ante), or in any caso in which 
special conditions have boon imposed by statute with regard to notice, recog¬ 
nisances or otherwise, it is conceived that these conditions must still bo complied 
with. Applications for ceitiorari to remove articlos of the peaco originally 
exhibited at tho assiVes or sossions of the peace in order to quash them are 
specially regulated by the Crown Office Rules, 1906, rr. 255, 256. Tho modo of 
application is that prescribed by ibid., r. 20; but it would seem that ibid., r. 21, 
does not apply to these applications, and the recognisances required by ibid., 
r. 24, never become necessary with regard to them, since* by ibid., r. 236, tho 
court will, on the argument of tho order, either quash the articles or commit 
the defendant to prison until ho find the bail required by tho articles. 

(a) Crown Office Rules, 1906, r. 20. 

(A) Ibid. 

(i) Ibid., t. 233 (m). Certiorari is not, however, necessary to bring up a case 
stated at sessions or by justices (see p. 166, ante). Where a case has boon stated 
at quarter sessions, the clerk of the peace is required, upon application by the 
appellant, to transmit the record to the Crown Office without any ordei for that 
purpose (ibid., r. 31). 

(k) Crown Office Rules, 1906, r. 22. 

(l) Ibid., r. 234. Where it is not necessary to state matters of fact, affidavits 
need not be used (i‘6icf.). In certiorari affidavits are always necessary, either to 
verify a copy of the record or to show fraud or dafoct of jurisdiction. Affidavits 
must be intituled "In the High Court of Justioe, King’s Bench Division" 
(ibid., r. 6) and must not be intituled in a cause. 

(m) JR. v. Bolton (1841), 1Q. B. 66; Be Penny and South Eastern Bail. Co. (1857), 
7 E. & B. 660. 

(») B. v. Cork County Justices (1882), 15 Cox, O. 0. 78. 
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alleged, and a copy of the order or determination complained of 
cannot be obtained and verified by affidavit (o), the applicant must 
make an affidavit of the alleged defects according to the best of his 
information and belief (p). Where defect of jurisdiction through 
interest of parties is alleged, the party applying ought to show in 
bis affidavit that at the time of tho hearing he was unaware of the 
interest (q). 

403. Tho writ cannot be granted unless it is applied for within 
six calendar months of tho making of the order or determination 
complained of (r). In tho case of convictions and orders of justices 
from which an appeal lies to tho sessions tho writ cannot bo granted 
until either the matter has boon determined on appeal or the time 
for appealing has expired (*). 

404. The writ cannot be granted unless it is proved by 
affidavit ( t ) that the party applying for it has served the order nisi 
or the summons (a) six days ( b ) before the return day on the 
justices or other persons by and before whom tho determination 
was made which it is desired to quash. 

In tho case of justices, if the determination which it is desired to 


(</) i-Vo Ciown Office Rules, 1906, r. 22. 

(p) R. v Manchester and Leeds Bail . Co. (1838), 8 Ad. & El. -113. 

{(A It. v. Knit Justices (18S0), 44 J. P. 298. 

(r) Crown Olfico Rules, 1906,r. 21. This period of six month? was formerly fixed 

hy statute (13 Geo. 2, c. 18, s. o); but it applied only to oidois of magistrates, 
and there was no general rulo of prnetico requiring tho application to he made 
within six months (R. v. Sltejjlidd Corporation (1871), L. It. G Q. 11. 632). Rut 
now tho rulo applies to all applications for ceitioran to quash (Crown Ollico 
Rules, 1906, r. 30). Where an order is made subject to a caso stated, tho peiiod of 
six months runs from tho date of tho order, and not from the dato when tho 
caso is settled (/?. v, Sussex Justices (1813), 1 M. & S. 631; Elliot v. Thompson 
(187S 33 L. T. 339; see also R. v. Tower Hamlets Commissioners of Sewers 

(1843 , 7 Jur. 1169; R. v. Anglescn Justices (1846), 10 Jur. 817). When tho 
perioc of six months was fixed by statute tho court had no power to extend it. 
Now that it is fixed by a mle of court the court has power to extend it. 
R. S. 0., Old. 64 (tune), applies to all proceedings on the Crown side (Crown 
Office Rulos, 1906, r. 2.39); and R. S. C., Old. 64, r. 7, gives power to a court or a 
judgo to onlarge or abridge tho time fixed hy a rule, oven when it is also 
fixed by pro-existing statutes; soo Re Oliver and Scott's Arbitration (1889), 43 
Ch. I). 310. 

(s) Crown Olfico Rules, 1906, r. 29. This rule only applies to orders and con¬ 
victions of magistiittes. Wheioan appoal takes place, the period of six months 
runs from the date of .the adjudication at sessions, and not from that of the 
original prdor of justices (R. v. Middlesex Justices (1836), 5 Ad. & El. 626). 

(t) Crown Office .Rules, 1906, r. 21. 

(a) The service of the order nisi, or of tho summons to show causo, corresponds 
to and is in substitution for the notice formerly required. 

(b) In the case of orders of tho Local Government Board (Poor Law Amend¬ 
ment Act, 1834 (4 & 5 Will. 4, c. 76), s. 106) ton days’ notice is required, together 
with a statement of the grounds upon winch the application is made. These 
grounds may now be stated in the order nisi or summons to show cause. In 
the caso of applications to quash the decisions of tho Board of Agriculture and 
Fisheries (exercising the jurisdiction formerly vested in tithe commissioners) 
respecting parish boundaries (Tithe Act, 1837 (7 Will. 4 & 1 Tick c. 69), s. 3) 
eight days’ notice is required, together with a statement of the grounds upon 
which the application is made. These grounds may now be stated in the ordor 
nisi or summons to show cause. 
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quash was made by or before more than one justico, service on any 
two is sufficient (c). 

405. A motion to quash the determination complained of is fre¬ 
quently made at the same time as a motion for the writ of certiorari; 
but when this is not the case the divisional court may neverthe¬ 
less, if it thinks fit, make it a part of the order absolute for the 
certiorari that the determination complained of shall be quashed 
on return without further order ( d ). The court cannot, however, 
adopt this course where the application is made in order to bring up 
a special case stated by justices (e). In the case of an application 
to remove articles of the peace, originally exhibited at the assizes or 
sessions of the peace, in order to quash them, the court will, upon 
the argument of the order nisi, either quash the articles and dis¬ 
charge the defendant and his recognisance, or convict him to prison 
until he find the required bail, as though the articles had been 
originally exhibited in the King’s Bench Division (/). 

406. Where the court upon the argument of the order nisi 
merely makes the order absolute that the writ of certiorari shall 
issue, the party prosecuting the certiorari (g), other than the 
Attorney-General (h) or any prosecutor pro rerje (i), must either 
pay £50 into court or must enter into a recognisance (k) with 
sufficient sureties in the sum of £50 ( l ), conditioned—(1) to 
prosecute the cei tiorari at his own costs and charges; and (2) to 
pay the party in whoso favour the determination in the court below 
was made, witbiu one month (m) after such determination is 

(c) Soivico on justices who are alleged by affidavit to have boon piosent, at 
the sessions, and to have boon two of the justices by and before whom the order 
of sossioiiB was made, is good without showing that tlioy took part in the decision 
of the case (It. v. Suffolk ,1 tallies (1852), 18 Q. II. 416; Jt. v. Cornwall Justices 
(1845), 9 Jui. 110; It. v. Cartworth (Inhabitants) (1848), 5 Q. B. 201; compare 
It. v. Seven oats (Inhabitants) (1845), 7 Q. B. 136; if. v. Gilbcrdike (Inhabitants) 
(1843), 5 Q. B. 207). An affidavit that the justices saved were present at 
sessions on the day when the order was made is not sufficient (E. v. St. James’s, 
Cob hester (Inhabitants) (1851), 15 Jur. 467). Jt must be shown that thoy wero 
present on Iho bench when the case was hoaid (if. v. Darton (Inhabitants) 
(1844), 14 L. J (m. 0.) 41). 

(d) Crown Offico Bales, r. 23. 

(c) Ibid. 

(J ) Ibid., r. 256. 

(ff) Ibid., r. 24. When a parish prosecutes a certiorari the rceognisanco must 
bo cnteied into by some one inhabitant on behalf of the lest of tho parish with 
two emetics (if. v. Abergele (Inhabitants) (1836), 1 Nev. & P. (k. b.) 235). 

(A) Crown Offico Rules, 1906, r. 24. 

(t) Ex parte Spencer (1839), 1 l’er. & Dav. 358, where tho decision was upon the 
terms of the Quarter Sessions Appeal Act, 1731 (5 Geo. 2, c. 19), s. 2, which 
required “the party or parties prosecuting such certiorari ” to enter into a 
recognisanco. 

( k ) The recognisance must be entered intobefoio ono or more justices of tbo 
county or placo, or at their general or quartor sessions, whero tho judgment or 
order has boon givon or made, or bofoie any judge of tho High Court (Crown 
Office Buies, 1906, r. 24). 

(f) The rule is not complied with if the sureties are for £25 each ; thoy must 
be for £50 each (if. v. Dunn (1799), 8 Term Hop. 217). 

(m) In the case of certiorari to remove orders of the Local Government Board, 
the period is ton days after the decision of tho High Court confirming tho order 
(Poor Law Amendment Act, 1834 (4 & 5 Will. 4, c. 76), s. 106) 
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confirmed (n), his costs and charges (o). The parties may, however, 
by consent in writing dispense with any payment into court or recog¬ 
nisance ( p ). If, in the absence of any such dispensation, the party 
prosecuting the certiorari does not pay the required amount into court 
or enter into the required recognisance, or i! he does not perform the 
conditions of the recognisance, the court below must not allow the 
writ, and such court may proceed and make such further order for 
the benefit of the party in whose favour its dotormination has been 
made as though no certiorari had been granted (q). 

The recognisance when entered into must be transmitted to the 
Crown Office and filed there (r). 

407. When the rule nisi for certiorari has been made absolute, 
and before it is returned, application may bo made for a rule nisi 
to supersede it (s) on the ground that it w r as issued improoide, or 
that it is defective in some material point. 

408. The record must, in accordance with the terms of the writ, 
be returned forthwith. It need not be under seal(f), nor is it required 
to be authenticated in any particular form (a). Tho record itself 
must be returned (6). If a copy only is returned, a rule may be 
obtained to quash the writ and the return and to award 
procedendo (c). After a conviction has been filed with the clork 
of the peace it cannot be amended, and must be returned in 
the form in which it is filed (d) ; but before filing it seems that 
the justices may amend the record ( e). When the return has been 

(ft) An ordor removed by certiorari is confhined by simply discharging tho 
rule for quashing it ( R . v. l.utch/ord ( Inhabitants ) (1841), (5 Q. B. 517). 

(o) In criminal causes the condition is to pay tho costs and ohaiges to bo taxed 
accoiding to the course of the court (Crown Office llulos, 1906, r. 2f); in civil 
causes and matteis it is to pay such costs, if any, ns tho couit shall allow 
(ibid., r. 27); in tho case of certiorari to remove online of tho Local Government 
Board it is to pay the taxed costs (Poor Law Amendment Act, 1834 (4 & 5 Will. 4, 
c. 76), s. 106); and in the case of certiorari to remove the decision of the 
Board of Agriculture and Fisheries (oxercising tho j urisdiction formerly vested 
in tithe eommissioueis) rospocting parish boundaries, it is also to pay taxed 
costs (Tithe Act, 1837 (7 Will. 4 & 1 Viet. c. 69), s. 3). 

( p) Crown Office Pules, 1906, r. 24. 

(</) I bid. I f the recognisances have been entered into after tho allowance of 1 ho 
writ in the court bolow, application may be made to quash the allowance (/?. v. 
Jones (1841), 9 Bowl. 504). Where an allowance of the wiit has boon quashed 
for a defect in the recognisances, tho court may send the writ down again to be 
properly allowed (R. v. Abergele ( Inhabitants ) (1836), 5 Ad. & 131. 795). 

(r) Ciown Office Buies, 1906, r. 112. 

(a) Befiiro the return to tho writ, tho application should properly be for a 
supersedeas; after the return the application should be to quash the writ or the 
return ( Woodcraft v. Kinaeton (1742), 2 Atk. 317,318, 319). Upon such applica¬ 
tion the affidavits should not be intituled in any cause (Jl. v. Chasemore (1848), 
12 Jur. 11). 

(f) It. v. Pickersyill (1783), Cold. Mag. Cas. 297; but see It. v. Kenyon (1827), 

6 B. & O. 640. 

fa) Atkinson v. Jl. (1785), 3 Bio. Pari. Cas. 517. 

?&) Askew v. llayton (1832), 1 Dowl. 610 ; Woodcraft v. Kinaston, supra. 

(c) Askew v. llayton, supra ; Palmer v. Forsyth (1825), 4 B. & C. 401. As to 
procedendo, see p. 202, ante. 

(d) Fx parte Austin (1880), 50 L. J. (m. O.) 8; and soo It. v. Barker (1800), 1 
Fast, 186. 

(e) Ex parte Kenyon (1881), 45 J. P. 303. 
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filed, application may be made (/) for a rule niri to quash the 
writ and take the return off the file on the ground that the 
writ was issued improvide (g), or that it is defective in some material 
point (h). After the writ has been obeyed and a return made to it, 
it is, however, too late to complain of misdescription in (t), or 
misdirection of ( k ), the writ. 

409. Unless the writ of certiorari is quashed and taken off the 
file, the party prosecuting it must move the court, in pursuance of 
his recognisance, to quash the proceedings returned (l). Upon 
this motion no objection on account of any omission or mistake 
in the determination of the court below can be taken, unless it 
has been specified in the order for issuing the certiorari (m ); it 
is too late at this stage to take exception to the form of the writ 
of certiorari (n). 

410. The High Court lias jurisdiction to award costs in 
certiorari in cases on the Crown side (o). 

(iv.) Certiorari fa the Eircution of Judgments of Civil Courts. 

411. The proceedings are on the civil side, and are governed 
by the Rules of the Supreme Court. 

The application is made ex parte to a master in chambers in the 
King’s Bench Division and by originating summons in chambers, 
or by motion in the Chancery Division (p). It must be supported 


(/) The application should he mode promptly (11. v. Basingstoke ( Inhabitants ) 
(1849), 6 Dow. & Tj. 303). Notice should ho given to the justices who made the 
order no well as to the parties supporting it (Re JJtandford Itoads, II. v. S/wk- 
man (1841), 9 Dow]. 10(io). Affidavits should not be intituled in a cause (11. v. 
Cither dyke (Inhabitants ) (1843), 8 Jnr. 79 ; hut soo R. v. Jones (1839), 8 l)owl. 
80). 

(#) R. v. Wakefield (1758), 1 Burr. 485. 

(A) 11. v. Wigan Jueiuct (1844), 8 Jur. 930. 

(i) R. v. Turk (1847), 10 Q. B. 540. 

Ik) Daniel v. 1‘hiKps (1792), 4 Term Hep. 499. 

(1) Where certiorari was granted on tho application of the defendants, nnd 
one of them died after the return, tho motion to quash was nevertheless heard 
(It. v. Yorkshire North Rtdmg Justices (1827), 9 Dow. & Ry. (k. b.) 204). 

(wi) Crown Office Rules, 1906, r. 28. 

(n) R. v. Ford ham (Inhabitants) (1839), 11 Ad. & El. 73. 

(o) R. v. Wondhousc. [1906) 2 K. IS. 501, O. A. Formerly tho superior court 
had no power to award costs in certiorari on the Crown sido. Costs could only 
ho recovered when tho nai ty presenting tho certiorari was bound by recognisance 
to pay costs in case the decision was advcise to him. In II. v. Wood house, 
supra , however, the Court of Appeal hold that, inasmuch as beforo the Judi¬ 
cature Act, 1873 (36 & 37 Viet. c. 66), the Court of Chancory had power to 
award costs in certiorari, tho High Court now possesses that power in all cases. 

(p) Before the Judicature Act, 1873 (35 & 36 Viet. c. 66), judges of the 
superior coutts of common law alone had power to grant certiorari for execu¬ 
tion. This power is now shared by all judges of tho High Court. In practice, 
however, it is generally only whore the judgment of tho inferior court is in an 
equity proceeding that application is made for execution in the Chancery 
Division. The Inferior Courts Act, 1779 (19 Geo. 3, c. 70), s. 4, upplies only 
to judgments in common law actions. But the Judgments Act, 1838 (1 & 2 
Viet. c. 110), s. 22, applies also to judgments in equitable proceedings of such 
local courts of record as have equitable jurisdiction (Harvey v. Qilbard (1839), 7 
l)owl. 616). 
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by affidavit (q), and a copy of the judgment order or rule upon 
which execution is desired must be produced. 

412. Where it is sought to remove a judgment under the Inferior 
Courts Act, 1779 (r), the affidavit must show that execution has 
been issued in the court below, that diligent search has been made 
for effects of the defendant within the jurisdiction of the court 
below, and that no such effects have been found. 

Where it is sought to remove a judgment under the Judgments 
Act, 1838 (s), the affidavit must show that the court is one in which 
in the year 1837 a barrister of not loss than seven years’ standing 
was acting as judge or assessor or assistant. 

And so, where it is sought to remove a judgment under the 
special Act of a local court of record (a), such facts must be shown 
as are necessary to bring the application within the terms of the 
Act in question. 

Where it is sought -o remove a judgment of a county court, it 
must be shown that there are no goods or chattels of the judg¬ 
ment debtor which can be conveniently taken to satisfy such 
judgment (b). 

Upon affidavit of the necessary facts and upon production 
of a copy of the judgment of the mfonor court duly verified, the 
application is granted as of course, and the rule is usually made 
absolute in the first instanco (c), although the application is ex parte. 
Costs of the removal may be granted. 

413. The original judgment must be returned in obedience to the 
writ(d); but where an original judgmont has been destroyed by a 
fire, a verified copy may be admitted as a compliance with the 
wrifc(e). 

414. After the return has been made the judgment creditor may 
issue execution in tho High Court for the amount of his judgment, 
together with the costs of the removal if they have been granted. 


(cf) The affidavit Bhould be intituled "In the matter of” the Act under 
which application is made, and in the matter of the judgment or order in tho 
inferior court. 

(r) 19 Goo. 3, c. 70, s. 4. 

U) 1 & 2 Yict. c. 110, s. 22. 

(a) As, for instanco, Sal fold Hundred Court of Record Act, 1868 (31 & 32 
Yict. c. exxx.), s. 88. The application in tbiH case is for an order in the nature 
of ctrtioran. A judgmont of tho Mayor’s Court, London, may be enforced in 
tho Iligli Court upon simple transmission without WTit and without order 
(Mayor’s Court of London Procedure Act, 1867 (20 & 21 Viet. c. civil.), s. 48). 
Execution on a judgment of the Liverpool Court of passage may bo obtained m 
the High Court by order of the master without writ of ccrhoiari; but this is 
limited to execution by fi. fa. (Liverpool Court of Passage Act, 1838 (1 & 2 
Viet. c. xeix.), s. 3). See also title Execution. 

' (Zi) County Courts Act, 1888 (51 & 52 Viet. c. 43), s. 151. 

(e) Knowles v. Lynch (1834), 2 Dowl. 623 ; Pawsey v. Gooday (1835), 3 Dowl. 
605. 

(d) In Kemp v. Parry (1844), 8 Jur. 576, it was suggested that an exemplifi¬ 
cation of the judgment under the seal of the inferior court would suffice; but 
f ho invariable practice appears to be to roquire the original. 

(r) Cheemoright v. Franks (1838), 6 Dowl. 471. 
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(y.) In ether Caset. 

415. Where certiorari is desired for the purpose of removing an 
indictment and the proceedings thereon for judgment (/'), or for 
sentence ( g ), or for outlawry (h), or for the purpose of removing 
recognisances upon articles of the peace in order to quash them (i), 
or to estreat them (A), or for the purpose of removing a special 
case (l), or for the purpose of removing tho record of an inferior 
court of criminal jurisdiction for use in evidence (wi), the application 
is on the Crown side and must be by motion to the King's Bench 
Division, unless leave is obtained, on an ex parte application to a 
judge in chambers, to issue a summons to show cause before a judge 
in chambers («). 

Where it is desired to remove recognisances upon articles of 
the peace in order that attachment may issue upon them (<>), or 
where a case has been stated at sessions and the parties consent in 
writing to the issue of certiorari (p), an order for the writ may be 
obtained on application at the Crown Office without motion or 
summons. 

416. Where an appeal (<]) is brought against a conviction on ap 
indictment for tho non-repair of, or obstruction to, a highway, 
public bridge, or navigable river, certiorari to remove such con¬ 
viction may be issued to the appellant, as of course, upon application 
at the Crown Ofiice without any order or recognisance (»•). 

417. Where cvrtioiari is required in order to remove the record 
of an inferior court of civil jurisdiction for tho purpose of evidenco ( s ), 
it is conceived that the application should be made on tho civil side 
to a master in chambers. 


(/) Soo p. 159, ante. 

Ui) Soo p. lot, ante, 
h) Ibid. 
m Ibid. 

(k) Ibid. 

(l) See p. 163, ante. 

i rn) See p. 166, ante. 
w) Crown Ofiice Rules, 1906, r, 266. 
o) Ibid., r. 251. 
p) Ibid., r. 233 (in). 

iA Under the Ciiminal Aj-pcal Act, 1907 (7 Edw. 7, c. 23), 3. 20. 
M Crown Office Rules, 1906, i. 17 a. 

(a) Seo p. 166, ante. 
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Part I.—Nature of Custom. 

Sect. 1.— Definition of Custom. 

418. A custom is a particular rule which has existed either 
actually or presumptively from time immemorial, and has obtained 
the force of law in a particular locality (a), although contrary to or 
not consistent with the general common law of the realm (/j). As 
regards the matter to which it relates a custom takes tho place of 
the general common law, and is in respect of that matter the local 
common law within ilie particular locality whore it obtains (c*). 
Custom is unwritten law (d) peculiar to particular localities (<*). 

(a) Tanistry Case (1608), Day. Ir. 29, at pp. 31, 32, whore it is said that 
custom in tho intondmont of law <s such a usage as has obtained vim legis and is 
in truth a binding low as regards the particular place, persons and things which 
it concerns. 

(h) Lockwood y. Wood (1844), 6 Q. B. 50, Ex. Oh., per Tindal, C.J., at p. 64. 
“ A custom ... is, in effect, the common law within that place to which it 
extends, although .contrary to the general law of the realm." 

(e) Lockwood y. Wood, supra; Hammerton v. Honey (1876), 24 W. B. 603,per 
Jessel, M.R. 

(d) “ Custom may be dolined to bo a law or right not written, which being 
established by long use, and consent of our ancestors, hath been and daily is 
. put in practice ” (Termes de la Ley, sub voce) ; and see Tanistry Case, supra, 
at p. 32: “ It is jus non scriptum and made by the people in respect of the 
place where the custom obtains. For whero the people find any act to be good 
and beneficial, and apt and agreeable to their nature and disposition, they use 
and practise it from time to time, and it is by frequent iteration and multiplica¬ 
tion of this act that the custom is made, and being used from a time to which 
memory runneth not to the contrary, obtains the force of law.” 

(«) 1 Bl. Com. 17. 
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A custom existB in a particular locality only in respect of some 
matter or matters; it does not preclude other matters within the 
same locality from being governed by the general common law. 

419- Customs have several essential characteristics which 
are noticed fully hereafter; but it is impossible to define a custom 
adequately without particularising the two essential and peculiar 
attributes which distinguish customs from all other legal conceptions. 
The one is the necessity of the existence of a custom, either actually 
or presumptively, from time immemorial, and the other is the 
confinement of all customs to a definite limited locality. The 
former of these essentials is fully dealt with lator ( f). As to the 
latter there is a well-defined rule that all customs must be local 
and confined to particular places. There cannot be a custom 
in one place to do something in another place ( g ). A custom must 
import some general right in a district ( h ). The land in a particular 
place and the inhabitants in respect of it may be charged by custom 
for matters within that place, but custom will not apply t to matters 
out of it (i). A custom cannot extend to the whole realm, nor can 
it embraco every member of the public, for, in either case, it would* 
then amount to the common law of the land (j). 

The word “custom” will bo found to have been used, even 
by the highost legal authorities, to denote habits and usages 
not conforming to the essentials required by the foregoing definitions, 
but in its strict legal meaning it denotes exclusively an immemorial 
local custom (k). 


(/) Soo p. 222, post. 

(g) It. v. Ecclesfield (Inhabitant a ) (1818), 1 B. & Altl. 848, per Lord Eelex- 
borough, O.J., at p. 360; 11. v. Rollett (1875), L. E. 10Q B 469, per Luisir, J., 
at pp. 480, 481 (an alleged custom as to exemption from liability to repair high¬ 
ways) ; Millar v. Taylor (1769), 4 Burr. 2305, per Yates, J., at pp. 2367, 2368 ; 
Jones v. Robin (1847), 10 Q. B. 620, Ex. Ch., per Pauke, B., at p. 635; and see 
Sowerby v. Coleman (1867), L. K. 2 Exch. 96. In Mounsey v. Jsmay (1863), 
1 H. & 0. 729, a custom for the inhabitants of Carlisle to told horse raoes on a 
piece of land in a neighbouring extia-parochial hamlet once a year was held 
good: but the case was decided on domurrer, and the objection that the land 
was in another locality is not noticed in the judgments; but compare Elwood 
y. Bullock (1814). 6 Q. B. 383. 

(h) Millar y. Taylor, supra, at p. 2367. 

(») It. v. Ecclesfield (Inhabitants), supra; R. v. Rollett, supra; Dawson y. 
Willoughby (1864), 5 1) & 8. 920; H. y. Ardsley (1878), 3 Q. B. D. 255, 
0. 0. It. 

(j) See Coventry (Earl) y, WUles (1863), 12 W. It. 127, per Oockburn, C.J., 
at p. 128: “ There cannot be a custom as of right in all the Queen’s subjects 
generally, inasmuch as the rights possessed by the Queen’s subjects generally 
are part of tbe general law of the land, and not the customs of a particular 
place.” See also Gifford v. Yarborough (Lord) (1828), 5 Bing. 163, H.L.,atp. 164; 
R. ▼. Rollett, supra; Co. Litt. 110 b: “ A custom cannot be alleged generally 
within the Kingdom of England: for that is the common law.” See further, 
p. 229, post. 

(A) For notable instances of this misuse of the term “ custom,” see Wiggles - 
worth v. Dallison (1779), 1 Doug. (K. b.) 201 (a usage as to tenant farmers); Gibson 
V. Crick (1802), 1 II & C. 142, at pp. 144,145,147 ; Hutchinson v. Tatkam (1873), 
L. B. 8 C. P. 482, at pp. 484 et seg. (shippers’ usage); Brown v. Byrne (1854), 3 
E. & B. 703, at pp. 714 et seg. (a usage of the port of Liverpool); Re North. Western 
Rubber Co., Ltd. and Illlttenbach <fc Co., [1908] 2 K. B. 007, (J. A. (an alleged 
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Sect. 2.— Distinction between Custom and Prescription, 

420. Custom and prescription as modes of claiming rights are 
in many respects, closely analogous; possession or user and time 
are inseparable incidents to both; and the possession must in 
each case be long, continual and peaceable ( l ). A claim under 
an alleged custom particularly resembles a claim by prescription 
at common law, unmodified by the provisions of the Prescription 
Act, 1832 (m.). 

421. The chief point of difference between prescription and 
custom is that a claim by prescription is personal, that is to say, 
it is always made in tho name of a certain person and his ancestors 
or those whose estate he has, or in a body corporate and its pre¬ 
decessors ; while custom, being local, is not attached to any par¬ 
ticular porsons, but to a particular locality, and affects the 
property of the indeterminate number of persons for the time 
being connected with or boing members of a particular class in 
that locality (n). 

A claim by custom is, therefore, often available for thoso who 
cannot prescribe in their own name, nor in the name of any certain 
person, as for the inhabitants of a town (o) or manor. 

shippers' usago); Hutcheson v. Eaton (1884), 13 Q. B. D. 861, 0. A., at p. 866; 
Decorndd v. llvaaer Sons, [1906] 2 IC. B. 7*28, 0. A. 

(/) Co. Litt 113 b. Seoalso Roioles v. Mason (1612), 2 Brownl. 192, per Coke, 
C.J.: “ Prescription and custom are Brothers and ought to have the samo Age, 
and Roason ought to bo tho Bather and Congruonco tho Mother, and Use the 
nurso, and timeout of memory to fortify thorn both” ; Wan Uk v. Quern's College 
(1870), L. B. 10 Eq. 103, at pp. 121, 122, per Lord Romili.y, M.R. : “ Tho dis¬ 
tinction botweon custom ana prescription is a very thin one.” See also Mercer 
v. Denne, [1904 ] 2 Ch. 334, at p. 536, per Fauwkll, J. 

(m) Proscription Act, 1832 (2 & 3 Will. 4, c 71). 

(») Coke distinguishes between proscription am] custom in tho following 
manner: “ For the common law a prescription, winch is personal, is for tho 
most part applied to persons, boing made in the name of a cortain person and 
of liis ancestors, or those whose estuto he hath; or in bodies politic or corporate 
and their predecessors. And a custom, which is local, is alleged in no person, 
but laid within some manor or other placo” (Co. Litt. 113 b.), Austin v. 
Amhursl (1877), 9 Ch. D. 689, 692; Foiston v. Crachraode (1387). 4 Co. Bep. 
31 b, at S2 a; Linn-Regis Corporation v. Taylor (1684), 3 Lev. 160; “A custom 
is lex loci, and inherent in the soil whoroto it is fixed for the sorvico of everyone 
that is qualified to uso it; whe-eas prescription is (fixed) m tho person, aud 
therefore ought always to bo laid in porsons nr estates of perpetual existence, 
hut it is otherwise of customs”; and see Clarkson v. Woodhouse (1792), 5 Term 
Bop., per Lord Mansfield, C.J., at p. 414, n: “ Whore an individual has 
enjoyed, a right time out of mind, without being able to trace the origin or 
foundation of his right, a grant is presumed; aud therefore, if the occupier 
of a certain messuage has enjoyed it, he must claim it by prescription; but 
when the claim depends on a general rule of property within certain limits, 
it is alleged as a custom, or lex loci: all local or real property must be governed 
by such law; it has no relation to persons out of the limits.” See also Mercer 
v. Denne, [1904] 2 Ch. 534, where Farwell, J., at p. 556, said that the difference 
between custom and prescription was “ only that tho right to the former must 
be claimed by or in respect of a locality, aud to the latter by a person or 
corporation, but the rules affecting the subject-matter are in each case the 
samo.” Seoalso Champneysv. Buchan (1857), 4 Drew. 104, at p. 109; and as 
to prescription generally, see titles Easements and Profits k Prendre; 
Beat, Property and Chattels Beal. 

(o) Foiston v. Crachroode, supra, at p. 32 a. “ Whore the claimant haB a 
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The term “ prescription ” has sometimes been used in a sense 
embracing all titles to incorporeal hereditaments and rights in 
alieno solo based upon long usage (p). Such a meaning of the word 
includes title under a custom as well as title by prescription in its 
strict sense. 

Sect. 3. —Distinction between Custom and Particular Trade or 

Local Usage. 

422. Immemorial local customs are clearly distinguishable from 
particular trade or local usages, although in practice frequently 
confused with them (q). The latter havo chiefly to be considered in 
cases whore they have been, or it is intended that they should be, 
imported as express or implied terras into commercial or other 
contracts (r): thoy lack three of the distinguishing features of 
customs properly so-called. First, they need not have existed from 
time immemorial ( s ). In the second place, they need not neces¬ 
sarily be confined to a limited locality (/). Thoy may in fact be 
thus confined, as in the case of agricultural usages, which form 
a large proportion of the usages upheld in the courts as influencing 
contractual relationships (a), but such limitation or qualification 
as there may be in respect of such a usage is chiefly a limitation or 
qualification regarding the class or classes of persons affected by 
it (b). In the third place, usagos, however extensive, if contrary 
to positive law will not be sanctioned by tho courts (c), while customs 
may be inconsistent with the general law of the realm (d). 

Sect. 4. —Essential Characteristics oj Custom. 

SlTB-Siscr. 1. —In General. 

423. A custom to be valid must have four essential attributes. 
First, it must be immemorial; secondly, it must be reasonable; 
thirdly, it must have continued without interruption since its 


weak and temporary estate, ho cannot claim in his own light, but must have 
recourse either to the place, and allege a custom there ; or if ho proscribes m a 
que estate, it must bo under cover of the tenant in foe ” (Dean v. Bloom (1773), 
2 Win. Bl. 926, per De Gkey, C. J., at p. 927). 

(^>) See, for instance, Lockwood v. Wood (1$44), 6 Q,. B. 00, Ex. Oh., per 
Tindal, O.J., at pp. 66 and 67; and ace p. 236, post. 

(q) As to particular trade or local usages, see p. 274, post. 

(r) Dashwood v. Magniac , [1891] 3 Oh, 306, C. A., per Kay, L.J., at p. 370; 
Sewell v. Gorp (1824), 1 0. & r. 392, per Best, C.J., at p. 393. 

(«) See p. 252, post. 

(f) See p. 219, ante; and p. 229, post. 

(а) Sec p. 257, post. 

(б) See, for instance, Tucker v. Linger (1883), 8 App. Cas. 508. 

(e) Goodwin v. Roberts (1875), L. B. lOExch. 337, Ex. Ch., per Cookbutin, G.J., 
at p. 357 : “ We must by no means be understood as saying that mercantile 
usage, however extensive, should be allowed to prevail if contrary to positive 
law. To give effect to a usage which involves a defianco or disregard of the 
law would be obviously contrary to a fundamental principle.” See also 
Dashwood v. Magniac, supra, at p. 370. 

(d) See p. 218, ante, and p. 225, post. 
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immemorial origin; and, fourthly, it must be certain in respect of its 
nature generally, as well as in respect of the locality where it is 
alleged to obtain and the persons whom it is alleged to affect (e). 
These characteristics are the necessary corollaries of the definition 
of a custom as being local common law, but they serve a practical 
purpose as rules of evidence when the existence of a custom is to 
be established or refuted (/). 


Soji-Sect. 2 .—Immemorial Evidence. 

424. Every custom must have been in existence from a time 
preceding the memory of man {(f), a date which has long since 
been fixed at the year 1189, the commencement of the reign of 
Richard I. ( h ). Where, however, it is impossible to show such a 
continued existence, the courts will support the custom if circum¬ 
stances be proved which raise a presumption that the custom in 
fact existed at that remote date (i). Evidence showing continuous 
usor as of right as far hack as living testimony can go is regarded 
as raising this presumption (j). 


(«) Tyson v. Smith (1838), 9 Acl. & El. 406, Ex. Ch., per Tindal, O.J., at 
p. 421. 

(/) Hammcrfon v. Honey (1876JK 24 W. R 603. 

(g) Littleton's Tenures, s. 1/0; “No usage can be part of law, or 
have the force of a custom, that is not immemorial ” ( Millar v. 'Taylor (1760), 4 
Burr. 230.1, per Yates, ,T., at p 23b8; London Corporation v. Cor (1867), L. R 
2 II. L. 239, where W MXE9, J., at p. 259, suiil, “a custom originating 
within time of memory even though exibtnig in fact, is void at law”; 
1 Ill. Com. 76, where it is said that to make a paiticular custom good 
it must “have been used so long that the memory of man rnnnoth not to 
the oontrary. So that if any one can show the beginning of it, it is no good 
custom.” This statement, however, requires qualification, for it is cloar that 
it would he in no wise fatal to an alleged custom were an origin shown puor 
to 1189. 

(A) Chapman v. Smith (1754), 2 Yes. Sen. 505, per Lord Hardwicke, L.O., 
at p. 510 : “Local common law, like general common law, is the law of the 
country as it existed before the time of legal memory, which is generally con¬ 
sidered the time of Richard T, Thus, when people allege a custom, they -liege 
that which they call a custom as having been the law of the plnco before the 
time of legal memory ” [llammerton v. Homy, supra , per Jessel, M.R, 
at p. 603). As to how the time f r the commencement of legal memory became 
fixed, soe Dalton v. Attyus (1881), 6 App Cas. 710, per Lord Blackburn, at 

pp. 810, 811. 

(t) Jenkins v. Ilarrey (1835), 1 Cr. M. & R 877, per Parke, B., at p. 894 
(a custom for the mayor and burgesses of Truro and tnoit lessees to exercise the 
oflice of meter, or measurer of certain goods imported by sea); It. v. Jnliffe 
(1823), 8 B. & C. 54 ; II. v. RoUett (1875), L. R 10 Q. B. 469, per Lush, J., at 
p. 475 (an alleged custom for a parish to be exempt from liability to repair 
highways); Brock/ebank v. Thompson, [1903] 2 Ch. 344, per Joyce, J., at p. 350 
(a customary churchway for the parishioners to the parish church); Mercer v. 
Denne, [1904] 2 Ch 534, per Eakwzll, J., at p. 556 (a custom for fishermen 
inhabitants of a parish to dry their nets on the seashore). 

(j) Angus v. Dalton (1877). 3 Q. B. D. 85, at p. 104, where Cockburn, O.J., 
after referring to the inconvenience arising from the impossibility of carrying 
back tho proof of possession or enjoyment to a period which, after a generation 
or two, ceased to be within the reach of evidence, said, “ The judges 
proi ided a remedy by holding that if the proof was carried back as far as living 
memory would go, it should be presumed that the right claimed had existed 
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Again, if proof be given of facts from which it can be inferred 8*». 
that user corresponding to the alleged custom in fact existed at Essential 
some time past, the existence of the custom from the remoter era Character* 
will be inferred. The courts favour such an inference, and are slow of 

to draw an inference of fact which would defeat a custom which C ustom , 
has apparently existed for a long time (/c). It is a maxim of the law Presumption 
of England to give effect to everything which appears to have been favoured, 
established for a considerable course of time, and to presume that 
that which has been done was done of right and not in wrong ( l ). 

It is a most convenient thing that every supposition not wholly 
irrational should be made in favour of long-continued enjoyment (m); 
consequently it is a rule of law that wherever there is an imme¬ 
morial custom the court must presume everything possible which 
could give it a legal origin ( n). 

425. But the presumption thus raised is rebuttable, and may Rebutting 
be displaced by any evidence which proves that the custom alleged evidence, 
did not exist or could not have existed in the time of Richard I. (o), 
or by tracing the origin of the usage to some other probable and 
more recent source, as where the only acts of usago proved can her 
shown to have been done under a revocable licence (p). The onus, 
however, lies on the person seeking to disprove the custom to 
demonstrate its impossibility if the existence of the custom has 
been proved for a long period ( q ). 


from time of legal memory, that is to say, fioin the time of Itichaid I.” ; 
Bastardy. Smith (1837), 2 Mood. & It. 125), per Tindal, O.J., at p. 136: “As 
to the proof of the custom, you cannot, imlood, reasonably expoct to have it 
proved before you that such a custom did in fuct exist before time of legal 
memory, that is, before tho lirst year of the reign of ltichard I.; for if you (lid, 
it would, in effect, dostroy the validity of almost all customs; but you arc to 
require proof, as far hack as living memory goos, of a continuous, poacenblo, 
and uninterrupted user of tho custom.” See also Truro Corporation v. Rowe, 
[1901] 2 K. B. 870, at p. 877, per Wills, J. 

(k) Mercer v. Denne, [1904] 2 Ch. 534, per Farwf.lt,, J., atp, 556: “Not 
only ought the court to be slow to draw an inference of fact which would 
defeat a light that has been exercised during so long a period as tho present, 
unless such inferonco is irresistiblo, but it ought to presume everything possible 
to presume in favour of such a right.” 

(l) Gibson v. Doeg (1857), 2 IT. & N. 61 5, per Pollock, O.B., at p. 623; Heath 
v. Deane, [1905] 2 Oh. 86, at p. 93. 

(m) Penryn Corporation v. Best (1878), 3 Ex. D. 292, 0. A., per Bramwell, 
L.J., at p. 299 ; Heath v. I) ane, supra. 

Cocksedge v. Panshaw (1779), 1 Doug. (K. B.) 118, per Lord Mansfield, at 




J). 132; J ?rocklebank v. Thompson, [1903] 2 Oh. 344, per Joyce, J., at p. 330 j 
Mercer v. Denne, supra. 

(o) Hammerton v. Honey (1876), 24 W. It. 603, per Jkssel, M.B., at p. 60-4; 
Bastard v. Smith, supra ; and see p. 233, post. 

(p) Mills v. Colchester Corporation (1868), L. R. 2 C. P. 478; and soo Loclcwood 
v. Wood (1844), 6 Q. B. 50, Ex. Ch., atp. 68, whore the origin of the usage in 
question was traced to a deed of 1616. 

(o) Mercer v. Denne, supra, per Earwell, J., at p. 555; and see Hammerton 
v. Haney, supra, per Jkssel, M.R., at p. 604, and p. 237, post. Thus, in 
Simpson v. Wells (1872), L. It. 7 Q B. 214, a claim of a custom to set up stalls 
at the statute sessions for tho hiring of servants was defeated by showing that 
these sessions were introduced by tho Statutes of Labourers, the first of which 
was in the reign of Edward I1L 
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Sub-Sect. 3 .—Reasonable Nature. 

426. A custom must be reasonable (r). If it be against reason 
it has no force in law (a). The reason here referred to is not to be 
understood as meaning every unlearned man’s reason, but artificial 
and legal reason warranted by authority of law (f). Consequently 
a custom may be good although the particular roason for it cannot 
be assigned. Jt is sufficient if no good legal reason can be assigned 
against it (u). When, however, it is said that a custom is void because 
it is unreasonable, nothing more is meant than that the unreason¬ 
able character of the alleged custom conclusively proves that the 
usage, even though it may have existed from time immemorial, muBt 
havo resulted from accident or indulgence, and not from any right 
conferred in ancient times on the party setting up the custom ( v). 

427. Usage to prove a custom must be such usage as will prove a 
reasonable rule, for no amount of usago will establish an unreason¬ 
able local exception to the common law («'), and no custom which is 
bad in law is susceptiblo of proof («). The judges will not admit 
mere usage to establish what thoy think unreasonable ; and it is in 
this sense that they say that a custom must be reasonable (l>). 

428. The period for ascertaining whether a particular custom is 
reasonable or not is its inception ( c). The commencement must be 
based on a reasonable cause, for if an alleged custom is unreasonable 

(r) Co. Lit-t 02 a ; Tumrtry Cast (1008), Dav. Ir. 20, 32 ; Tyson v. Smith 
(1838), 9 Ad. & El. 400, Kx. < ’ll., at p. 421; Broadbtnt v. IVillcs (1742), Willcs, 360, 
in wlucli case, speaking of an alleged custom for poisons possessing coal mines 
to sink pita in the lamia of others and to got coal, and to “lay the oo.iIb when 
got and the ojutli and lubbisli etc. on the land near to such pits . . . tlioio to 
)cmain mid continue,” WlM.ES, C.J., said, at }'• 363: “ Oeitmuly no custom 
cun be moi o uni disenable than the present. It may dopnvo the tenant, of tho 
whole piotits of tho laud ; for the loul or Ins tenant may dig coal pits wbon and 
so often as thoy please, and mny in such case lay thoir coals etc. on any part of 
llio tenant's land, if near to such coal pits, at what time of the year thoy jilease; 
Ioi tho custom as it is laid, does not say at convenient times, nor till they can be 
conveniently removed; nor does it say that they may be laid there for the 
necessary use oi enjoyment of tho pits. So thoy may be laid on tho tenant’s 
land and continue there for ever, though it may ho moio convenient for the 
loid to biing them on bin own land, which is absurd and unreasonable” (see 
also 1 HI. Com. 77; llix v. Gauimcr (1614), 2 Bulst. 195; Jidton v. Granville 
( Karl) (1844), 5 Q. B. 701 ; London Corporation v. Cox (1867), L. It. 2 II. L. 
239, at p. 258; Meicer v. Uenne [1904] 2 Ch. 534, 551, affirmed [1905] 2 Ch. 
538 ; Johnson v. Clark, [1908] 1 Cli. 303, 311 ; Soweiby v. Coleman (1867), L. It. 

2 Ex eh. 96 (an alleged custom for tho inhabitants of a parish to exercise and 
train liorsos at all reasonable times of tho >ear in a placo boyond tho limits of 
the parish); Bastard v. Smith (1837), 2 Mood. & E. 129 (alleged custom of 
Devonshire minors-to divert water into their mines); Fryer v. Johnson (1755), 

2 Wils. 28 (an alleged custom to bury as near as posbihlo to ancestors). 

(s) Co. Litt. 62 a. 

(0 Ibid. 

(«) 1 Bl. Com. 77. 

(<.') Salisbury ( Marquis ) v. Gladstone (t861), 9 H. L. Cas. 692, per Lord 
CJIANWOUTII, L.O., at p. 701; Johnson v. Clark, supra, •/ cr Pabkeii, J., at p. 309. 

(u>) Hummer ton v. Honey (1876), 24 W. It. 603, per Jessli., M.K.; Johnson v. 
(Marl, supra. 

(a) Johnson v. Clark, supra. 

lb) llumnurton v. lloney, siqtra. 

(c) Mercer v. Denne, [1904] 2 Ch. 534, per Fauwell, J., at p. 557; Johnson v. 
Clark, supra. 
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in its origin, no usage or continuance can make it good (d). An 8 tot. 4. 

alleged custom which is contrary to the public good, or injurious or Essential 
prejudicial to the many, and beneficial only to some particular Character- 
person, is repugnant to the law of reason ; for it could not have had istics of 
a reasonable commencement («). Alleged customs which appear to C ustom , 
have had no reasonable commencement, but which appear to have 
been founded in wrong and usurpation, and not on the voluntary 
consent of the people to whom they relate, are counted unreasonable 
and are void in law (/). 

A custom is not unreasonable merely because it is contrary to a Grounds for 
particular maxim or rule of the general common law of the realm— holding 
that is to say, that, since customs in general involve some irxcon- ^°“ b]a 
sistency with the rules of the common law, the fact of this incon¬ 
sistency is not of itself a reason for holding a particular custom 
bad upon the ground of its being therefore unreasonable (g), nor 
because it is prejudicial to the interests of an individual, if the 
custom be for the benefit of the community at large (h). 

429. Since every custom sanctioned by the courts must be reason- what is 
able, it follows that every case where a custom has been upheld by the. reasonable 
courts is an example of a reasonable custom. Each case, of course, 
depends upon its own peculiar facts, and no hard and fast rule can 
be laid down. Customs, however, have been held to be reasonable 
in many cases on the ground that they confer a benefit on a large 
class of the community, and do not unduly or unjustly restrict the 
rights of the public or individuals (0. 

{d) Taniatry Cate (1008), Dav. Ir. 29, at p. 32: “The commencement of a 
custom (for every custom hath a commencement, altho’ the memory of man doth 
not extend to it, as tho river Nile hath a spring, altho’ geographers cannot iind 
it) ought to be upon reasonable ground and cause, for if it was unreasonable in 
the original no usage or continuance can make it good. Quod ab initio non 
valuit, tractu temporia non convaleacet.” 

(r) Tyaon v. Smith (1838), 9 Ad. & El. 406, Ex. Ch., at pp. 421, 422, per 
Tindal, C.J.; Taniatry Case, aupra, at p. 33. 

(/") Tyson v. Smith, aupra, per Tindal, C.J., atp. 422 ; see also Taniatry Case, 
supra, at p. 33: "Several customs which have been adjudged void in our 
books as being unreasonable against common right, or purely against law, if 
thoir nature and quality be considered, will be found injurious to the multitude 
and prejudicial to the commonwealth, and to have their commencement (for 
the most part) by oppression and extortion of lords and groat men.” 

(y) " Consuetude ex certa causa rationabilt ustlata privat communem, leyem ” (Co. 

Litt. 113 a; Tyson v. Smith, supra, at p. 421; Taniatry Case , supra; but 
compare Johnson v. ClaiJe, [1908] 1 Ch. 303, per Parker, J., at p. 318). 

(A; Tyson v. Smith, supra, per TlNDAJ,, CJ., at p. 421; Taniatry Case, 
supra: " A custom may be prejudicial to tho interest of a particular porson and 
reasonable also, where it is for the benefit of the commonwealth in genoral, 
as a custom to make bulwarks on the ground of another for the defence of the 
realm . . . and to pull down houses in a publio fire ... so to turn the plough 
on the headland of another in favour of husbandry, and to dry nets on the land 
of another in favour of fishing and navigation.” As to the two latter customs, 
see Tain v. Patrick (1690), 3 Mod. Rep. 289, at p. 294; Lockwood v. Wood (1844), 

6Q. B. 60, Ex. Ch., at p. 64; Race v. Ward (1855) 4 E. & B. 702, at p. 710; and 
Mercer v. Denne, [1905] 2 Ch. 538, C. A.; compare Simpson v. Bithwood (1691), 

3 Lev. 307, 308; and Fawcett v. Lowther (1751), 2 Vos. Sen. 300; see atao 
Lanchbury v. Bode, [1898] 2 Oh. 120 (a custom for the owner of the great tithes 
to keep a bull and a t>oor for the common use of the parishioners). 

(t) Simpson v. Bithwood, supra (a custom to take the best anchor and cable 
of any ship wrecked on the shore, in consideration of affording relief to her 
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In other cases, an alleged custom has been held to be unreason¬ 
able on the ground that it would entail unnecessary expense or 
throw an unjust or disproportionate burden on some individuals for 
the benefit of others (j), or on the ground that it would destroy the 
subject-matter of the right (k). For this last reason a profit & 
prendre cannot be acquired by custom (/). 


occupants and protecting her cargo) ; Najqvr v. Mansell (1622), cited in Hill 
v. Banning (1600), Sid. 17, at p. 18 (a custom for a corpoiation of a town to have 
so much per ton for every incoming vessel); Ilill v. Hanks (1614), 2 Bulst. 201 (a 
custom for a bellman employed by an ancient corporation to sweep the streets 
aiul maiket, to tako by way of remuneration a sh.uo of every sack opened in the 
lyaikot for sale); Tyson v. Smith (1808), 9 Ad. & HI. 406, Ex. Oh. (a custom 
within a certain ni on for evory victualler to enter on land when a fair was being 
held on certain days in tbe year, and to erect a booth or stall, and for this 
privilege to pay the owner the sum of twopence when lawfully demanded); 
Elwood v. Bullock (1844), 6 Q. B. 383 (a custom for victuallers to erect booths in 
a highway dining a fair, leaving sufficient room for the passage of horses and 
carts; per Lord Denman, 0.J.,atp.411 : “The existence of a fair is treated in our 
Jaw books as a matter of public convenience ; and the reasons for so considering 
it aio also entirely of a public nature. Tf, therefore, the custom disclosed in tho 
replication may have had a legal origin, there sooms to he nothing unreason¬ 
able in it, as abridging a public right without i countervailing benefit; such 
benefit may be well supposed to arise from tho accommodation afforded to the 
persons frequonting tho fair”); Mencr v. Dome, [1903] 2 Oh. 538, 0. A. (a 
custom for the inhabitants of a palish cun yin g on the trade or business of 
fishermen to uso a piece of land covered with shingle to spread and dry their 
nets upon it); Rogers v. Ilrentun (1847), 10 (i. B. 26 (a custom by which tin 
bounders in Cornwall could maik out a plot on waste land, piovided they dug 
for tho tin and paid a royally to tho owner of the land) ; (lard y. (fallard 
(1817), 6 M. & S. 6!) (a custom to giind malt at a particular mill and for the 
mill-owner to rocoive a toll). 

(j) Barker v. Cocker (1620), Jlob. 329, where an allogod custom that lambs bred 
upon any one tenement in a particular parish, although belonging to different 
owners, should bo reckoned togothor for the purpose of contributing to the 
tithe, so that one-tonth of tho lambs could be taken, iriespoctive of their owner- 
ship, was rojocted on the ground that if the custom were valid it might 
happen that one owner possessing only ono lamb might have to pay that lamb 
while the owner of many lambs might have to pay nothing; Taylor v. Scott 
(1729), Fitz-G. 55, where an alleged custom for every inhabitant having a 
child born in a parish to pay a churching fee at tho time of churching the 
mother of the child, or at tho usual time after her delivery whon she should 
ho chuichcd, or at tho usual times when the mother of such child should 
be churched, was bad, because the custom would oblige the husband to 
pay whether his wife was churched or not; Coriton v. Lithhy (1671), 1 Vent. 
167, where an alleged custom for tenants of a manor to grind all the corn 
spent in their houses was rejected, beoauso all corn does not roquire grinding 
bofore boing spent; Hilton v. Granville (Earl) (1844), 5 Q. B. 701 (an 
alleged custom for persons digging minos to be fiee from liability for letting 
down tho surface And thereby damaging other persons’ buildings); Rogers v. 
Brenton, Supra (claim by tin bounders in Cornwall to retain claims by merely 
renewing the boundary posts without working the tin). See also Wakefield v. 
Buccleuch (Duke) (1867), L. It. 4 Eq. 613, at p. 650; Broadbent v. Wilke (1742), 
Willos, 360; Rockcy y. ling gens (1631), Cro. Car. 220 (claim by a copyholder 
for life to cut down and sell timber tress) ; Blackett v. Bradley (1862), 1 B. & S. 
940; Rogers v. Taylor (1857), 1 l£. & N. 706. 

(Jc) Race v. Ward (1855), 4 E. & B. 702. See also Clayton y. Corby (1848), 5 
Q. B. 415 (claim to take clay from another’s land for malting bricks); Bland v. 
Lipscombe (1854), 4 E. & B. 713, n. (an alleged custom for the inhabitants of a 
parish to fish); A.-G. y. Mathias (1858), 4 K. & J. 579; and see p. 241, post. 

(1) See p. 238, post, and title Easements and Profits A Prendre; Gate- 
ward’s Case (1607), 6 Co. Rep. 59 b; Davies' Case (1688), 8 Mod. Rep. 246 (alleged 
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430. Whether or not a custom is reasonable is a question of law 
for the court, and not a question of fact for the jury (m). But the 
jury may thus far properly look into the nature of the alleged 
custom, that if they find it greatly affecting the rights of private 
property they may fairly expect and require that it should be sup¬ 
ported by evidence proportionally strong and convincing (n). 
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431 A custom must be certain (o). Not only should the Certainty, 
custom aB alleged point out clearly and certainly the principle or 
rule of the custom, but that principle or rule so pointed out 
must be on9 which is definite and certain, so that by the applica¬ 
tion of it to each particular case it may be shown with certainty 
what are the rights which the custom gives in that case (p). 

There must be some definite limit to the right claimed to exist 
under an alleged custom—in respect of its nature generally (q), 
in respect of the locality where the custom is alleged to exist (r), 


custom for the tenants of a manor to fowl in the warren of another); Bland v„ 
Lipscombe (1854), 4 E. & B. 713, n. (claim by inhabitants to fish in private 
water); Constable v. Nicholson (1863), 14 0. B. (n. 8.) 230 (claim to take gravel, 
followed in Hough v. Clark (1907), 23 T. L. R. 682); Pitts v. KhigsbridgeHighway 
Board (1871), 19 W. It. 884 (claim by the inhabitants of a parish to take shingle 
from private property in order to repair parish highways); Commissioners of 
Sewers of the Oily of London v. Class (18721, 7 Ch. App. 456, 465; Allgood v. 
Gibson (1876), 34 L. T. 883 (allcgod custom tor the inhabitants of a manor to 
have a common of fishery in the lord’s water); Chilton v. London Corporation 
(1878), 7 Ch. D. 735 (claim for the inhabitants of a parish to lop branches 
growing upon tho waste lands of the manor); Rivers (Lord) v. Adams ( 1878), 
3 Ex. D. 361 (alleged custom for inhabitants of a parish to cut fagots on a 
common); Dela Harr (Eurl)v. Mites (1881), 17 Ch. D. 635, 0. A., atp. 577; 
Tilbury v. Silva (1890), 45 Ch. D. 98, 0. A. (claim by inhabitants to a right 
of fishing); Fitzhardinge (Lord) v. Purcell, [1908] 2 Ch. 139, 163 (an alleged 
custom for the inhabitants of certain manors, being wild fowlers, to shoot wild 
fowl on another’s land). 

(m) Bastard v. Smith (1837) 2 Moo. & II. 129,atp. 135; Co. Lit. 113 a. 

(u) Ibid., per Tiku.vl, C J., at p. 135. 

(o) Tamstry Case (1608), Dav. Xr. at p 33; Tyson v. Smith (18381. 9 Ad. & 
El. 406, Ex. Ch., at p. 421; Taylor v. Scott (1729), Eitz-G. 55; Bicwittv. Tregonmng 
(1835), 3 Ad. & El. 654; Mercer v. Penns, [1901] 2 Oh. 634, at p. 551 ; allirmeil 
[1905] 2 Ch. 538, 0. A.; see also Clayton v. Corby (1843), 5 Q. B. 415 ; Broad- 
bent v. Wilks (1742), Willes, 360, per Wjlles, 0.J.: “ That evory custom must 
be certain is laid down aB a rule in all tho books, which treat of customs. It 
is said of a custom ob by way of definition, that consuetudo ex certu et 
rationabili causa privat communem legem, and it must bo ceitain because, if it 
be not certain, it cannot be proved to have been time out of mind; for how 
can anything be said to have been time out of mind when it is not certain what 
it is ? " 

(p) Champneys v. Buchan (1857), 4 Drew. 104, atp. 116, per KiXDEnsusr, 
V.-O.; and see Wilson v. Miller (1806), 7 East, 121, per Lord Elt.unbokough, 
O.J. 


(q) Mercer v. Denne, supra; Champneys v. Buchan, supra. 

(r) See Bercsfurd v. Bacon (1686), 2Lut. 1317, whero the defendant, whoallogod 
a custom as an excuse for trospass, failed, “ Because tho custom was not alleged 
to be within any manor, vill, parish, oto., or to bo the custom of any county, 
hundred, etc.” The proposition in tho text that a custom must be certain 
frequently occurs in tne reports. It has boen explained by Jesbei,, M.R., in 
Hummerton V. Honey (1876), 24 W. E. at p. 603, as follows: “ When we are told 
that Custom must be cortain -that relates to the evidence of a custom. 
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Sbot. 
Essential 
Character¬ 
istics of 
Custom. 

User wider 
than the 
custom. 


Custom must 
be coi tain. 


anti in respect of the persons alleged to be affected by the 
custom (a). 

The usage whereby it is sought to prove the custom must not be 
of a nature too wide to support the custom as alleged (f). Where, 
however, user of an alleged right, claimed to exist under an alleged 
custom, is proved to such an extent that it exceeds such rights as 
there may be under the custom, and such excess of user is 
referable to the unauthorised user by strangers to the custom, 
such excess of user will not invalidate the custom merely on the 
ground of uncertainty ( u ). 

432. If the alleged custom be uncertain in its general nature it 
will be void, as, for instance, an alleged custom to play any rural 
games on a particular close (a), or to remove drifted sand (b), or to lay 
coals near to a pit ( c ). 


There is no such thing as Lvv which is uncertain--the notion of law means a 
coi luin rule of somo kind.” 

(a) Fitch v. Bawling (1795), 2 Ily. Bl. 394, at p. 399, per Bum.hr, J. 

(<) ]lamina-ten v. Honey (1876), 24 W. It. 603, where Jeskel, M.B., at. p. 604, 
referring to the nature of the usage nocossary to support a custom, said: “ It 
must not only ho consistent with the custom alleged, but, if I may uso the 
expression, not ho too wide. For instance, if y ou alloge a custom for certain 
persons to dance on a gieen, and you prove in support of that allegation, not only 
that somo poople danced, but that everybody else in the world who chose dancod 
and played cricket, you havo got beyond your custom. It is not confined to 
what you say it is, and if your evidence is good for anything you prove a great 
deal moro than you havo alleged. You cannot select a bit of the practices 
provod, which might possibly havo a legal origin, and say that the evidence 
must bo rejected which would show that bit to he only a small part, say one- 
twentieth, of the whole usage of which the remaining nineteen-twentieths 
may be utterly incapable of legal origin, and therefore that the one-twentieth 
must be assumed to have had a legal origin. I know there have been some 
observations made in casos which come to this—-that the general legal usage 
is not destroyed because an occasional illegal usage is shown; but that does 
not apply where you have evidence of a totally different state of things which 
docs not support a local custom at all ” ; Farquhar v. Newbury Mural Council, 
[1908] 2 Ch. 586, at p. 589, where Warrington, J., found that tho user of a 
load way was too wide to support an alleged customary churchway confined to 
tho inhabitants of tho parish, affirmed [1909] 1 Ch. 12, 0. A. 

(it) Sco Hammerton v. Honey, supra,pier Jessel, M.lt., at p. 601. But co.ii are 
Farquhar v. Newbury Rural Council . supra. 

(а) Millechamp v. Johnson (1746), Willes, 205, n., where the custom was 
alleged in all the inhabitants of i particular town for tho time being. The 
court was of opinion that tho custom as laid extending to any rural sports was 
too general and uncertain. 

(б) lMewett v. Tregonning (1835), 3 Ad. & El. 654 (an alleged custom for all the 
inhabitants for the tirao being of a parish to have the right of entering a par¬ 
ticular close at all •seasonable times of the year and of colic cling and can ying 
away reasonable quantities of sand drifted on to the land by the wind). 
Lord Denman, O.J., at p. 574, said: “It is clear that this cannot bo a 
good custom. The sand, tho article claimed, is a part of the soil, and inseparable 
fiom it. And, if there were a distinction capable of being ascoitainea, there 
must surely be a limitation of tho alleged right, as to time. It cannot be said 
that the inhabitants may take the sand which has drifted, at any distance of 
time; that would place tho wholo soil at the morcy of any person claiming 
under the custom ” ; and Wu.Li.Ufs, J., at p. 575, said: “ Tho custom alleged is 
uncortain, indefinite, and absurd. In point of fact there can he no rule for 
ascertaining, in a case like this, what is sand blown from the seashore, and 
what iB tho original soil.” 

(c) Broadbent v. Wilks (1742), Willes, 360, where an allcgod custom for 
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433. A custom must also be certain in respect of the locality Sect. 4. 
where it is alleged to exist; for every custom must be local ( d ); and Essential 
cannot be alleged as existing throughout the whole realm { e ). Some Character- 
definite limit must therefore be assigned to the area wherein the cus* istics of 
tom is said to obtain. This area must be defined by reference to the Custom, 
limits of some recognised division of land, as for instance a town (/), custom must 
a hundred (g), a parish (h), a manor (i), a township (Jfc), a borough (l), be certain as 
a vill(wt)« a hamlet and a city (n), a liberty (o), several manors (p), to locality, 
a county ( q ), or an honour (r). 


persons owning coal mines to sink pits in another’s land and to lay the coals 
when got on the land near to such pits thoro to remain and continue was held 
bad among other reasons upon the ground of uncertainty. In this case 
Willes, O.J., said, at p. 3G3: “The word ‘ near’ is not intelligible; but to 
make it certain and intelligible, it should be ‘nearest’ or ‘adjoining.’ Sup¬ 
posing many lauds and of different persons lay within a small distance, soino 
ten yards on, and some twenty etc.; which of these lands must be said to be 
near within the meaning of this custom. The custom, that is laid, is to tako 
and carry away pait of the coals placed there, and to burn and make into cinders 
the other parts thereof, not saying what part, nor how long it is to lie there. 
So in this respect the custom is likewise quite uncertain.” But compare 
Carlyon v. Lowering (1857), 1 H. & N. 784, at p. 800, where an allegod custom 
for miners working and winning tin and other minerals capable of being dug or 
won from any mine near a stream of water flowing bj f such mine to enjoy the 
right of washing away all or any part of the sand, stones, rubble and other stuff 
which should become dislodged or sovered in the course of working the mine 
was hold not opon to the objection of uncertainty. 

(d) “A custom which is local, is alleged in no person, but laid within somo 
manor or othor place" (Co. Litt. 113 b). See also Millar v. Taylor (1760), 
4 Burr. 2305, at p. 2368. 

(«) “A custom cannot be allogod generally within the Kingdom of England; 
for that is the common law” (Co. Litt. 110 b, and p. 219, ante). 

(/) Co. Litt. 110 b. 

Hr) I bid. 

(a) Mercer v. Denne, [1005] 2 Oh. 538, 0. A, (a custom for fishermen inhabitants 
of a parish to spread their nets to dry on the land of a private owner on the shore); 
Brochlebank v. Thompson, [1903] 2 Ch. 344 (a custom for the inhabitants of a 
parish to a churchway through the demesne land of a manor). 

(t) Tyson v. Smith (1838), 9 Ad. & El. 406, Ex. Ch. (a custom for victuallers tu 
enter a part of the waste of a manor to be indicated by the lord, and to eiect 
booths during the times of fairs); Co. Litt 110 b. 

(A) Race v. Ward (1855), 4 E. & B. 702 (a custom for the inhabitants of a 
township to enter a private owner’s close and take water from a spring). 

(l) JR. y. Joliffe (1823), 2 B. & 0. 54 (a custom in an ancient borough for the 
steward of a court leot to nominate certain persons to the bailiff, to bo 
summoned on the jury); Co. Litt. 110 b. 

(m) Abbot v. Weekly (1665), 1 Lev. 176 (a custom for tho inhabitants of a 
vill to dance on certain land at all tiinos of the yoar, at their free will and for 
their lecreation). 

(n) Mounsey v. Ismay (1863), 1 H. & 0. 729 (a custom in a hamlet and in the 
city of Carlisle for the freomen and citizens on a particular day of the year to 
enter a close and hold home-races there); Co. Litt. 110 b. 

(o) Grant v. Kearney (1823), 12 Prico, 773 (a claim to perambulate the 
boundaries of the Liberty of the ltolls, and for that purpose to pass through 
the kitchen garden of Lincoln’s Inn). 

(p) Fitzhardinge ( Lord) v. Purcell, [1908] 2 Ch. 139 (an allegod custom for 
inhabitants of several manors to shoot wild iowl on another’s land). 

(q) Awm. (1481), Y. B. 21 Edw. 4, 28 b, cited in Beresford v. Bacon (1686), 

2 Lut. 1317; Co. Litt. 110 b; Bastard v. Smith (1837), 2 Mood. & B. 129 
(alleged custom in Devonshire for tin miners to divert water into their mines). 

(r) Co. Litt. 110 b. 
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Sect. 4 . 

Essential 
Character¬ 
istics of 
Custom. 

Locality may 
vary. 


Custom and 
property 
must be in 
same locality. 

Custom must 
be certain as 
to persons. 


It is not sufficient that the area where a custom is alleged to 
obtain is a mere geographical district, however clearly defined, for 
in this case there would be no apparent reason for the existence of a 
separate custom affecting the whole district (a ); but the authorities 
on this point do not appear to be unanimous (b). 

434. The area affected by the exercise of the custom may, 
however, consist of any defined space, and its boundaries may vary 
from time to time, provided the area is sufficiently clearly defined 
at any particular moment. Thus the fact that the locus in quo is 
subject to variation by reason of the encroachment or receding of 
the sea will not invalidate an alleged custom (c). 

435. A custom cannot exist in one locality which relates to 
matters and property situate in another locality ( d ). 

436. A custom must be certain in respect of the persons or 
classes of persons whom it is alleged to affect. Thus, a custom 
extending to all tho poor householders in a particular township has 
been held void for uncertainty («). It must bo limited to a par¬ 
ticular class of persons or section of tho public (/), which must be 


(a) Edwards v. Jenkins, [1896] 1 Ch. 308, whore Kekkwicii, J., at p. 313, 
referring to the dictum of Cookbukn, C.J., in Corentry (Iiml) v. IPilles 
(1863), 9L. T. 384, that a customary right can only ho applicable to certain 
inhabitants of the district wheie the custom is alleged to exist, says: 
" I do not find in any of the cases anything that would justify me in 
saying that the use of tho word ‘ district ’ means more than the particular 
division known to the law m which tho paiticular pioporty ia situate. It may 
bo situate in a parish, or in a manor, or there might bo some other division. 
Hut I cannot soe how a number of parishes can, without specific evidence, be 
said to bo situated in a particular district so that land in ono of tho parishes is 
land in a particular district” ; and sco tho doubt raised by Joyce, J., in 
Brockl chink v. Thompson, [1903] 2 Ch. 341, at p. 353, whether the inhabitants 
of certain tenements m a manor could claim by custom. 

S Pain v. Patrick (1690), 3 Mod. llcp. 28!), where a custom that the inhabitants 
ttleport living in anciont houses should have a free right of ferry was held 
good ; Uarrop v. Hirst (1808), L.It. 4 Exch. 43 (a custom for tho inhabitants of a 
district to tako water from a spout in the highway); nml gucerc whether the 
reasoning of Kkkewicji, J., in Edwards v. Jenkins, sujna, is not based on a 
mistaken notion as to the necessity for showing a possiblo origin tor tho custom; 
see p. 232, post; Mounsey v. Lsmay (1863), 1 II. & O. 729. 

(cj Mercer v. Denne, [1905] 2 Ch. 538, at pp. 579, 584, whole tho Court of Appeal 
held that physical variations in the soushoie from time to time did not render 
it impossible to dofine. with sufficient certainty tho land affected by a custom 
for fishermen to dry their nets upon land adjoining the beach, so as to make 
the custom void for uncertainty; and see S. C., [1904 ] 2 Ch. 534, per Earwell, 
J., at p. 556, "itcannot be necessary to define the limits of land affected by 
a custom more doarly than those of land comprised in a grant for the same 
purpose.” 

(d) (Jateward's Case (1607), 6 Co. Hep. 59 b, at 61 a; R. v. Ecclesfield 
(Inhabitants) (1818), 1 B. & Aid. 348, at p. 360 ; Edwards v. Jenkins, supra, at 

S . 313 ; Sowerby v. Coleman (1867), L. R. 2 Exch. 96. Hoe, however, Mounsey v. 

smay, supra, where a custom for the inhabitants of the city of Carlisle to hold 
horse-races in a neighbouring hamlet was held good. This point, however, was 
apparently not raised in argument. 

(e) Selby v. Robinson (1788), 2 Term Hop. 758. 

if) Fitch v. Rawling (1795), 2 lly. Ill. 394, per Buller, J., at p. 399: 
"How that which may be claimed by all tho inhabitants of England can 
be the subject of a custom, I cannot conceive. Customs must, in their nature, 
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defined with certain limitations, and the categories of persons so Saar. 4. 
defined must be free from vagueness or uncertainty (< 7 ). There Essential 
cannot be a custom as of right in all the King’s subjects generally, Character- 
inasmuch as the rights possessed by the King’s subjects are part of 

of the general law of the land, and not the customs of a particular Custom, 
place ( h ). 

It is, however, no objection to the validity of a custom that the 
persons affected by it are a fluctuating body(i); or that they forma 
body which, because of its indefiniteness, is incapable of receiving 
a grant of the rights which are claimed to exist under an alleged 
custom ( k ). 


437. A custom may impose a burden on one class of persons Custom may 
for the benefit of another, as in the case of customs connected im P°“ 
with the repair of roads (l). 

class. 

Sub-Sect. 5.— Continuity. 


438. A custom to be valid must have continued without inter- Continuity, 
ruption since time immemorial (m). There must be long, continuous, 
habitual usage. Consequently, when there has been interruption 
or disturbance of the usage, acquiesced in by the persons who are 
alleged to he entitled to exercise tho right, and who have not either 
by legal or illegal means attempted to prevent the disturbance or 
interference, and the disturbance or interruption has not been for 
a short time, but for many yours, a strong presumption arises that 
there never was any such custom as that alleged at all (»). 


be confined to individuals of a particular description, and what is common to 
all mankind, can never ho claimed as a custom.” 

(g) l'hus, in Selby v. Itohiuson (1788), 2 Term Rep. 758, an alleged custom for 
the poor liousohohlois residing within a certain township to gather and cany 
away lotten wood from the branches of trees in a certain close was held bad, 
because it was impossible to ascertain who was entitled to the right under the 
alleged custom, the description, “ poor householders,” being too vague and 
uncertain. 

(h) Coventry ( burl) v. WiUes (1803), 12 W. R. 127, 128, per Cookburn, O.J.; 
Iiourlce v. Davis (1889), 41 C'h. 3). 110, at p. 125 ; Fitch y. Bawling (1795), 
2 JJy. Bl. 394, at p. 399; Dunt/armn Guardians v. Mansfield, [1897] 11. R. 420; 
and compare Steel v. Houghton (1788), 1 Uy. Bl, 61; and see p. 219, ante, 

a In the great majority of casos where customs have been alleged and 
lislied the claims have been set up by a persou as a member of some 
undefined and fluctuating body of persons. The mode of claiming rights under 
an alleged custom owes its prevalence largely to its bomg available to persona 
who are for some reason unable to claim the rights by prescription; see Foiston 
v. Orachroode (1587), 4 Co. Rep. 31 b. 

(k) See, for instance, Abbot v. Weekly (1665), 1 Lev. 176, and Hall v. Nottingham 
(1875), 1 Ex. D. 1, and compare Lancashire v. Hunt (1894), 11 T. L.R. 49,0. A. 

(1) It. v. Ecclcsfield (Inhabitants) (1818), 1 B. & Aid. 348 (a custom that 
the inhabitants of cortain divisions of a parish should repair the roads in the 
parish); R. v. Barnoldawick (Inhabitants) (1843), 4 Q. B. 499 (a custom for 
the inhabitants of a township to repair the highways in the township); London 
and North Western Bail. Co. v. Fobbing Levels Sewers Commissioners (1896), 
75 L. T. 629 (a custom for the owners of land adjoining a tidal rivor to repair 
the sea-walls). 

(m) See Tanistry Case (1608), Day. Ir. 32; Tyson y. Smith (1838), 9 Ad. & El. 
408, Ex. Cb.,per Tindal, O.J., at p. 421; Simpsony. Wells (1872), L. R. 7 Q. B. 
214 ; and p. 222, ante. 

(n) Hammerton y. Honey (1876), 24 W. B. 603, per JB88BL, M.R, 
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Sect. 4. 

Essential 
Character¬ 
istics of 
Custom. 

Interruptions. 


Origin need 
not be proved. 


439. There is, however, a distinction between an interruption oi 
the right which forms the subject-matter of the custom, and an 
interruption in the possession of that right, or the user and enjoy¬ 
ment of that right (o). If there be an interruption of the right, no 
matter for how short a period, the right is extinguished ; and, if it 
were possible to revive it, its revival would involve a new beginning 
within time of legal memory, and thereupon the custom would be 
void ( p). But as regards interruption of the possession or enjoyment 
of the right, such an interruption may occur and continue for ten 
or twenty years, without destroying the custom, the effect of such 
an interruption being merely to render the custom more difficult of 
proof (q). 


Part II—Creation, Enjoyment, and Proof 

of Custom. 

Shot. 1 .—Creation and Origin. 

440. It is not incumbent upon a person seeking to establish an 
alleged custom to show how it originated. Provided the custom 
be immemorial, certain, and reasonable in itself, and conforms to the 
requirements already referred to ( r), it is unnecessary to trace it to 
its origin (s), or even to show that it might have had a legal 
origin ( t ) otherwise than by an Act of Parliament, or a grant from 


(o) 1 Bl. Com. 77 ; Co. Litt. 114 b; Mercer v. Denne, [11)04] 2 Ch. 534, per 
Farwki.l, J., at p. 556, affirmed [1905] 2 Ch. 538, C. A. 

(p) 1 Bl. Com. 77. As to extinguishment, see p. 241, post. 

( 9 ) Ibid.; Mercer v. Denne, [1905] 2 Ch. 538, C. A. See also Sralte v. Key 
(1840), 11 Ad. & El. 819, wheio no instance of the enjoyment of the nglit 
could be shown since 1689, and p. 235, post. 

(r) See pp. 221 et seq., ante, 

(») Lockwood v. Wood (1844), 6 Q. B. 50, Ex. Oh., per TlNDAL, C. J., at p. 64, 
See also J’ain v. Patrick (1690), 3 Mod. Bep. at p. 293, where it is pointed out by 
way of example that the origin of the custom of gavelkind and borough English 
is unknown. 

(t) Outeward’e Caee( 1607), 6 Co. Bep. 59 b,per Coke, C.J.: “Every proscription 
ought to have by oommon intendment a lawful beginning, but otherwise it is 
of custom, for that ought to be reasonable, but need not bo intended to 
have a lawful beginuing as custom to have land devisable or of the nature of 
gavelkind. These and the like custom are reasonable, but by common intend¬ 
ment they cannot have a lawful beginning, by no grant, or act or agreement 
■but only by Parliament.” See Codaedge v. Famhaw (1779), 1 Doug. (k. b.) 118, 
per Lord Mansfield, at p. 132: “The rule of law is, that whenever there is an 
immemorial usage, the court must presume everything possible which could 
give it a legal origin”; and It. v. Rollett (1875), L. E. 10 Q. B. 469, per 
Lush, J., at p. 476: “ It is not necessary in pleading a custom to state how it 
originated. It is sufficient to allege the fact that it existed from time imme¬ 
morial.” Soe also It. v. Ecclesfield (inhabitants) (1818), I B. & Aid. 348; and 
lirocilebanie v. Thompson, [1903] 2 Ch. 344, 350. 
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the Crown incorporating by charter the persons who are to enjoy 
the right ( u). 

The doctrines of prescription and custom are on quite differont 
footings as regards the necessity of inquiry into the origin of rights 
alleged to exist under them respectively. In order that a claim by 
prescription may succeed, the right which is alleged to exist must 
be such as could have formed the subject-matter of a grant (a); 
whereas the subject-matter of a custom need not have been 
capable of being created by an ordinary deed of grant (/>). 

441. If a custom is proved to have in fact exisied in 1189 (c),i.e., 
the lirst year of the reign of Richard I. f and to have continued 
ever since; or, if it be shown that it has existed for a number of 
years, and tho circumstances are such as to raise the presumption 
of its existence from the remoter era, and no evidence is forthcoming 
to robut this presumption, inquiry into the origin of the custom is 
wholly unnecessary for the purpose of establishing the custom. 
For no evidence would he admissible for the purposo of showing 
that the origin was, in fact, prior to 1189, and was, in fact, wrongful. 
The doctrine of prescription, using the word in the widest sense, 
in such cases precludes any question as to the validity of the 
custom ( d), provided only that it be not unreasonable (r). The 
discovery of the actual origin of a practice which is relied upon as 
proving the existence of a custom may, however, be effectual to 
show that the custom did not, in fact, exist. Thus, if the habit can 
be shown to have originated in wrong, or usurpation, or in some 
unreasonable manner (/), or to have owed its origin to an invalid 
grant (7), or to have first existed subsequently to the year 1189 (h), 
the presumption raised by proof of the enjoyment of the alleged 
custom in more recent times will be rebutted anil the alleged custom 
will fail. Judicial authority lias not been entirely unanimous in 


(u) See A.-G. y. Wright, [1.897] 2 Q. B. 318, 0. A., as an example of a case 
whore the evidence authorised tho presumption of a grant from the Crown or 
of a grant from persons who took under tho Crown. 

(a) Lockwood v. Wood (1844), 0 Q. 1$. 50, Ex. Ch., per Tindal, O.J., at p. fit: 
“ In the case of proscription, which founds itself upon the prosumption of a 
grant that has been lost by process of time, no proscription can have had a 
legal origin when no grant could have been made to support it ”; and see title 
Easements and Pnom's A Prendre. 

(i) Row/es v. Mason (1612), 2 Ilrowul. 192, per Coke, C.J., at p. 108: 
“ Nothing may be good by prescription, but that which may havo beginning 
by grant, . . . custom holds place in many coses, which cannot be by grant ” 
And see Gatewurd’s Case (1607), 6 Co. Hep. 59 b. 

(c) The year 1189 is regarded in law as tho commencement of logal memory. 
See the judgment of Lord Blackburn in Dalton v. Angus (1881), 6 App. Cas. 
740, at pp. 810, 811. 

(d) Bedle v, Beard (1607), 12 Co. Bop. 4,6 

(e) See p. 224, ante. 

(/) See Tyson v. Smith (1838), 9 Ad. & El. 406, Ex. Oh., per Tindal, O.J., 
at p. 422. 

(a) Lockwood v. Wood , supra. 

(A) See Simpson v. Wells (1872), L. B. 7 Q. B. 214, wheio an alleged custom 
to ereot stalls for the hiring of labourers at cortaiu statutory sessions held 
under the Statutes of Labourers was defeated by showing that the first of these 
statutes waB passed in the reign of Edward IIT. 


Sect. 1. 
Creation 
and Origin. 


Legal 

memory. 
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Enjoyment. 


holding that a possible origin for an alleged custom is not a necessity. 
Tli is can, however, probably be traced to the similarity which a 
claim by custom bears to a claim by prescription, and to the fact 
that in the latter case it is essential that the possibility of a legal 
origin be proved (?'). 

442. The length of time during which user or enjoyment of 
rights alleged to exist by custom, that is to Bay, the existence of 
the custom, must be shown depends upon the circumstances of 
each caso; but as a general rule proof of the existence of the 
custom, as far back as living witnesses can remember, is treated, 
in the absence of any sufficient rebutting evidence, as proving the 
existence of the custom from time immemorial (/c). Evidence of 
the existence of an alleged custom for a period of twenty years may 
be sufficient to warrant the court in finding as a fact the existence 
of the custom from time immemorial (l). 

Sect. 2. — Enjoyment. 

443. The enjoyment of a right claimed to exist under an alleged 
custom must be enjoyment “ as of right ” in order that such enjoy¬ 
ment may support tho claim (m ); that is to say, all acts which it 
is alleged were committed under and by virtue of the custom in 
order to establish the custom must have been done without violence, 
without stealth or secrecy, and without leave or licence asked for 
and givon, either expressly or impliedly, from time to tirne(n). 


(i) Mills v. Colchester Corporation (1867), L. B. 2 0. P. 476, per WlT.LES, J., 
at p. 487 : “Wo are well convinced of the convenience and the justice of 
upholding ancient custom when it could have had a logal origin. Wo are aware 
that wheio such origin can be assigned it is not for us to argue upon the 
puiticular rousons for the custom” ; Bryant v. Foot (1867), 7 B. & S. 72,j, per 
Blackburn, J., at p. 740; Elwood v. Bullock (1844), 6 Q. B. 383, per Lord 
Denman, C.J., at p. 411; London and North Western' Bail. Co. v. Fobbing 
Lewis Hewers Commissioners (1896), 75 L. T. 629; Edwards v. Jenkins, [1896] 
1 Ch. 308, per Kekewich, J., at p. 312; Filch v. Bawling (1795), 2 Ily. Bl. 394, 
per Heath, J., at p. 399. 

(fr) See Jenkins v. Harvey (1835), 1 Or. M. & B. 877, per Paeke, B., at p. ‘•'’>94; 
Brocklebank v. Thompson, [1903] 2 Ch. 344, per Joyce, J„ at p. 360; 
Ilammcrton v. Haney (1876), 24 W. B. 003, per Jehbel, M.B., at p. 604; and 
p. 237, post. The periods during which living witnesses have been able to 
testify as to the existence of customs, and which have been held sufficient to 
raiso the prosumption of existence of the custom from tune immemorial, have 
variod greatly in different cases. Thus, the testimony of witnesses extended 
over upwards of seventy years m Mercer v. Denne, [1905] 2 Ch. 638, 0. A., and 
in Jenkins v. Harvey (1835), 1 Cr. M. & B. 877. 

(f) B. y. Joliffe (1823), 2 B. & O. 54, per Abbott, C.J.: "A regular usage 
for twenty years, not explained or contradicted, is that upon whioh many 
public and private rights are held, there being nothing in the usage to contra¬ 
vene the public policy ” ; Brocklebank v. Thonwson, supra, at p. 350. 

. (m) Co. Litt 113 b: “Both to customs ana prescriptions, these two things 
are incidents inBepai able, viz.. possession or usage, and time. Possession must 
have three qualities: it must be long, continual and peaceable.” 1 Bl. Com, 
pp. 76, 77: “To make a particular custom good it must have been peace¬ 
able, and acquiesced in; not subject to contention and dispute, for os 
customs owe their origin to common consent, their being immemorially dis¬ 
puted, either at law or otherwise, is a proof that such consent was wanting." 

(«) Mills v. Colchester Corporation , supra, per WlJXES, J„ at p. 486. 
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If the acts of user or enjoyment relied on to support a claim under 
an alleged custom are acts done in pursuance of some licence, those 
acts will not support the claim. An alleged custom for a person or 
persons to obtain a licence to do some act admits the necessity of 
obtaining such a licence: this shows that the alleged custom is 
founded on a long series of acts which were only enjoyed pre¬ 
cariously, and not as of right: consequently the user will not 
support the alleged custom (o). 

444. It is not essential that the user or enjoyment of a right be 
a continuous enjoyment without interruption, for any amount of 
non-user will not of itself extinguish a custom which actually 
exists (p). The effect of non-user, as against persons seeking to 
establish an alleged custom, is to raise a strong presumption that 
there never was such a custom as that alleged; for where the 
eujoyment of alleged rights has been interrupted and the inter¬ 
ruption acquiesced in for a great number of years by those interested 
in upholding those rights, there is a strong presumption that those 
rights were never enforceable (q). The same considerations do 
not, however, apply when it can be shown that the non-user was 
accidental or due to natural causes (r). 


See also Montgomerie & Co., Ltd. v. Wallace-James, [1901] A. U. 73, at pp. SI, 
82. 

(o) Mills v. Colchester Corporation (1807), L. It. 2 0. V. 470, whoro a custom 
was alleged that a corporation of an ancient borough had of right hold yearly 
courts, and at such courts granted a licence to dredge oystors in a fishery for 
the ensuing oyster season to every oyster drodger inhabiting tho borough who 
had seivod an apprenticeship of so von years to any oystor dredger licensed by 
the corporation. The custom was not established. 

The principle in tho text is distinguishable from that which admits of customs 
existing, whereby persons are entitled to do ceilain acts in consideiution of 
making some pn\merit for the privilege. Soo, for instance, Tyson v. Smith 
(1838), 9 Ad. & Jill. 408, Ex. Ch., whore a custom to entor the land of another 
at certain times, and to erect booths upon it, paying a certain sum to tho 
owner of tho soil, was held good; Elwood v. Bullock (1844), 0 Q. 13. 388 (a 
similar custom, subject to tho paymout of a reasonable compensation to the 
owner of the soil). The principle rofors to the acts of enjoyment by which 
it is sought to establish the existence of a custom ; tho cases hist cited aio 
instances where tho custom itself, as distinguished from tho acts of enjoyment, 
involves a mutuality of benefit. 

( p) See Scales v. Keg (1840), 11 Ad. & El. 819, where a custom was 
held to exist in 1831, although no exercise of a right under it had been 
shown since IG89. Lord Denman, O.J., said, at p. 825 : “ Tho finding .of the 
jury, that the custom had existed till 1889, was the same in effect as if they 
hod found that it had existed till last week, unlesB something appeared to bIiow 
that it had been legally abolished.” See also 1 £1. Com. 77 : “ An interruption 
of the possession only for ten or twenty years will not destroy the custom; it 
only becomes more difficult to prove.” Co. Lit. 114 b: “ As to by what moans 
a title by custom may be lost by interruption. It is co be known that the title, 
being once gained by custom, cannot be lost by interruption of the possession 
for ten or twenty years, but by interruption in the right .’ 1 

(q) See Hammerton v. Honey (1876), 24 W. B. 803, per Jesse n, M.B. Soe 
p. 282, ante, 

(r) See Mercer v. Dmne, [1904] 2 Ch. 534, affirmed, [1905] 2 Oh. 538, O. A.; 
where the land claimed to be affected by an alleged custom had for many 
years been oovered by the sea. Harwell, J„ said, at p. 556: “The mere 
non-user during the period that the sea flowed over the spot is immaterial, for 
it was no interruption of the right, but only of the possession.” 
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445. The nature of the right enjoyed, and also the extent of 
the land over which it is exercised, are capable of reasonable modi¬ 
fication and extension. Thus, in the case of a custom to carry on a 
trade, the nature of the trade may vary with the advent of improved 
methods, or, in the case of a custom to play games on a close of 
land, the nature of the games played may vary with the prevailing 
fashion (s). 

So, also, where land is gradually added to other land which is 
subject to a particular custom, as by the gradual retrocession of 
the sea, the land thus added becomes subject to the custom to 
which the other land is subject, notwithstanding that this accretion, 
or part of it, has taken place since the commencement of legal 
memory (l). The accretion will be treated as if it had occurred 
before 1189 (a). 

Sect. 3.— Proof. 


Pioofof 446. All customs of which the courts do not take judicial 
custom. notice must bo clearly proved to exist—the onus of establishing them 
being upon the parties relying upon their existence ( b ). Evidence 
to prove a custom must not only bo consistent with the custom which 
is alleged, but must also prove a custom which is no wider than that 
alleged. If the evidence tends to prove a custom wider than that 
which is alleged, the party seeking to establish the custom is not at 
liberty to adopt part only of the ovidouco and to reject the rest (c). 


(a) Meicer v. Iknne, [1905] 2 Oh. 598, U. A., atp. 581; London Corporation 
v. Vanacrc (1700), 12 Mud. Hop. 270, whoro LIot.t, J., said, atp. 271: “ General 
customs maybe extended to new things which are within tho lcnson of those 
customs”; £ 'nelling'e Case (1595), 5 Co. Hep. 82, 89, whero a custom of 
Loudon that the executor of a citizen could bo sued for tho debt of the citizen 
after his dcceaso was held to extend to the administrator although no action 
could be brought against administrators before stat. (1357) 31 Edw. c. 3, c. 13; 
and see I)yce v. Hay (1852), 1 Macq. 305, 312, II. L.; and London and North 
Wettern Hail. Co. v. Fobbing Levels Hewers Commissioners (1896), 75 L. T. 629, 
at p. 632, where it waB held no answer to an allegation of a custom to repair 
ena walls that tho particular walls had not been built fer moro than thirty or 
forty years as the custom to koep up some sort of defence against the sea may 
have existed before, and p. 242, poet. 

(<) Mercer v. Dennr, [1904] 2 Ch. 534, a case where a custom was alleged for 
fishermen to dry their nets on certain land which was shown to have been formed 
by tbe gradual retirement of tho sea. Harwell, J., after referring to the 
judgment of Lord Chelmsford in A.-Q. v. Chambers (1859), 4 Do G-. & J. 55, 
said, at p. 559: “ This reasoning applies with equal force to the persons entitled 
to exercise rights over a piece of land adjoining the sea. If it is washed 
away, their rights aio gono. If it increases their rights ought to extend over 
tho increased area: It is said that it would be absurd to apply this to a case 
where the sea has receded for a mile or more; but this is not the cose. If there 
was now a mile or more of such accretion, it would hardly he possible to find 
evidence of actual user, over moro than the fringe near the sea, and the extent 
of the custom could bo limited by such user; or, even if any such user could 
be Bhown, tho landowner’s right of fiee enjoyment would only be limited 
by a reasonable exercise of customary rights, and it would probably be held 
unreasonable to insist on drying nets over a large tract of land.” 

(a) Mercer v. Denne, supra, per Par well, J., at p. 559. 

fij Moult v. llalhday, [1898] 1 Q. B. 125, per CHANNEL!., J., at p. 129. 

(c) Hammer ton v. Honey (1876), 24 W. R. 603, per Jessel, M.R., at p. 604. 
See Farquhar v. Newbury nural Council, [1909] 1 Ch. 12, 0. A. ; and p. 228, 
ante. 
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447. In proving an immemorial custom, the usual course taken 
is to call persona of middle or old age to state that in their time, 
usually at least half a century, the custom has always prevailed ( d ). 
This is considered, in the absence of countervailing evidence, to 
show that the custom has existed from all time. There are two 
sorts of countervailing evidence. First, other old persons may be 
called to show that there was an interruption during the period 
spoken of by the first set of witnesses; secondly, evidence may be 
given that, from the nature of the case, it was quite impossible 
that Buch a right should have existed from time immemorial, or that 
there is some legal difficulty or obstacle in tho way which makes 
the alleged assertion of the right incompatible with the law of the 
country (c). Whether the evidence supports tho custom as allegod 
or not is a question of fact for the jury, or, if the court is exercising 
tho functions of a jury, for the court (/). A custom possible in law, 
being reasonable and otherwise fulfilling the requisites of a good 
custom, may be established by very slender evidence (g). 

448. The comt will take judicial notice of local customs of 
descent ( h ), and of the customs of tho City of London when they 


((f) Ilammerton v. Honey (1ST 6), 2t W. B. 603; see also Lanchbury v. Bode, 
[1898] 2 Ch. 120, per Kekuwioh, J., at p. 125. 

(e) Ilammerton v. Ihney, supra, per Jessel, M.R., at p. 604 ; see also Mercer 
v. Denne, [1904] 2 Ch. 534, per Far welt., J., at pp. 555, 556 ; Bastard v. Smith 
(1837), 2 Mood. & It. 129, per Txndal, C.J., at p. 136. 

For tho methods of proving customs, and tho relative values of tho 
sour cos of proof, poo tho following cases;— It. v. Johffe (1823), 2 B. & C. 54 
(custom for tho steward of a comt leet to nominate certain persons to tho 
bailiff, to be summoned on tho jury. Tho defendant proved that for rooro than 
twenty years the precept to the bailiff had always contained a list of persons 
whom the steward directed him to summon as jurors. No evidence was given 
for tho Crown <oshow that any other practico had ever prevailed in tho borough. 
The court hold that slight evidenco, if uncontmdicted, was cogent evidence); 
Bastard v. Smith, supra; Bremner v. Hull (1866) L. It. 1 0.1’. 748 (a custom 
as to the appointment of churchwardens); Ilammerton v. Honey, supra, 
where an alleged cuntom for the inhabitants of a liamlet to use a green for 
the purposes of recieation and amusozuent was held not proved; it was 
admitted that after twenty years of disuse of the alloged custom, the strictest 
possible evidence of tho custom must be adduced; Brocldcbank v. Thompson, 
[1903] 2 Ch. 344, where a customary church way in favour of the inhabitants 
of a palish was held pioved upon evidence which failed to prove a similar 
manorial custom; Alerter v. Denne, [1905] 2 Ch. 538, 0. A. ; Ramsgate 
Corporation v. Billing (1906), 22 T. L. R. 369, whore an alleged custom for the 
inhabitants of Ramsgate to place chairs on the seashore was held not proved; 
Hough v. Clark (1907), 23 T. L. R. 682, p. 683; Fitzhardinge (Lirrd) v. Purcell, 
[1908] 2 Ch. 139; Farquhor v. Newbury Rural Council, [1909] 1 Ch. 12, C. A. 
(/) Bremner v. Hull, supra, at p. 758. 

(g) Johnson v. Clark, [1908] 1 Ch. 303, per PARKER, J., at p. 309. 

(A) ReGhenoweth, [1902] 2 Oh. 488 (the custom of gavelkind) ; 1 111. Com. 76; 
Clements v. Scudamore (1701), 2 La. Rayrn. 1024 (the custom of Borough 
English),per Holt, O.J., at pp. 1023, 1026: “The common law takes notice 
of those customs of Gavelkind and Borough English" ; Crosby v. Hetherington 
(1842), 4 Man. & G. 933; Rider v. Wood (18c5), 24 L. J. (on.) 737, where it 
was hold that if the custom is alleged to be according to the tenure of Borough 
English, the court will take judicial notice of all the incidents of this custom, 
but if the incidents of the custom only are alleged, tho court will not go beyond 
the allegations; Payne v. Barker (1662), O. Bridg. 18, cited in Rider v. Wood, 
supra, at p. 741. 
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havo been certified by the City Recorder (i); but alleged customs 
of the City which have not been so certified must be strictly 
proved ( k). 


Part III.—Customary Rights in Alieno Solo. 

Sect. 1. —In General. 

449. Rights may exist by custom which may affect the owner¬ 
ship of land and which may be enjoyed by persons having no 
estate or inteicsl in the land ( l). Such rights partake of tho nature 
of easements, and are in effect qi«m-easemonts (m). They aro not 
easements proper, inasmuch as they are generally enjoyed by 
classes of persons the members of which are continually changing 
and are continually fluctuating in numbor, so that they could not 
eo nomine take a grant of such rights; for unless rights in alieno solo 
he such that they are capable of being granted to and released by 
the persons enjoying them, they do not amount to easements (n). 

In order that a right in alieno solo (amounting to a quasi - 
easement) claimed to exist undor an alleged custom in favour of an 
undefined and fluctuating body of persons may be valid and enforce¬ 
able, it must be certain (o) and reasonable (p), and generally conform 
to the requirements of customs already referred to (q). 

Sect. 2. —Projits a prendre. 

450. If a right in alieno solo amount to a profit a prnulre it can¬ 
not be claimed under an alleged custom; for no profit a prendre can 


(i) Cluice v. Box (1700), 1 Ld. Itaym. 4R4; Crosby v. Nelherington (1842), 4 
Man. & Qt. 933 ; Butin v. Knott (1843), 12 Siui. 430, atpp. 453 et seq.; Blacquiere 
V. Hawkins (1780), 1 Doug. (K. b.) 378. 

(A) Stanton v. Jones (1779), 1 Doug. (k. b.) 380, n., per Lord Mansfield. See 
also Pulling, Customs of tho City of London. 

( l) Thus tho inhabitants of a vill may have a right by custom to dance 
upon a particular close belonging to an individual (Abbot v. Weekly (U>i>.), 1 
Lev. 176); the inhabitants of a township may under a custom enjoy a right to 
enter another's land and take water from a spring ( Race v. Ward (1855) 4 
E. & B. 702) ; tho fisherman inhabitants of a parish may have a ouetomary 
right of spreading and drying thoir nets on the laud of a private owner (Mercer v. 
JJenne, [1905] 2 Ch. 538, C. A.) ; persons carrying on the trade of victuallers 
may by custom erect booths on another’s land at the time of a particular fair 
(Tyson v. Smith (1838), 9 Ad. & El. 400, Ex. Oh.); the fioetuen of a city may 
enjoy a custom entitling them to hold horse-races on land belonging to a 
private individual (Mounsey v. Ismay (1865), 3 H. & 0. 480); the inhabitants of 
a parish may erect a maypole and dance round it on the land of a private 
owner (Hall v. Nottingham (1875) 1 Ex. D. 1); and see Batten v. Gedt/e (1889), 
41 Ch. D. 507, and Brocfclebank v. Thompson, [1903J 2 Ch. 844 (cases relating to 
parishioners’ rights of way to a parish church). 

(»») Brocklclninlc v, 'Thompson, sxjtra, per JOYCE, J., at p. 348 ; Constable V. 
Nicholson (1863), 14 O. B. (N. s.) 230, per WiTXES, J., atp. 240. 

(n) See title Easements and Profits A Prendre. 

(o) Broadbent v. Wilks (1742), Willos, 860 ; Carlyon v. Lovering (1857), 

1 II. & N. 784, at p. 800. 

(p) Broadbent v. Wilks, supra; Rogers v. Taylor (1857), 1 H. & N. 706. 

(<j) Carlyon v. Lovering, sup) a, per WATSON, B., at p. 800. 
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be claimed by custom (r); nor can there be a right to a profit a 
prendre in an undefined and fluctuating body of persons (s). 

The foregoing proposition that rights in alicno solo cannot be 
claimed by custom is subject to a very important exception in the 
case of the rights of commoners, copyhold tenants and other tenants 
of manors, to rigiits of common and other manorial rights (a). 

451. The chief reason why a profit a prendre cannot be supported 
by custom in favour of an indefinite and fluctuating body of 
persons is, that were such a right recognised the result would be 
that the subject-matter of the right would soon become exhausted ( b ); 


(r) Grimstead v. Marlowe (1792), 4 Term Hop. 717 (an alleged custom for 
the inhabitants of a parish to have common of pasture), per Lord Kenyon, 0. J„ 
at p. 718 : “ Thore may be a custom for an easement, as a right of way in alieno 
solo; but for a profit d prendre, the party must prescribe in a gue estate ”; 
Hardy v. Ilollyday (1765), cited by Buller, J., in Grimstead v. Marlowe, supra, 
at p. 718 ; Davies’ Case (1688), 3 Mod. Eep. 246, where it was held there could not 
bo a custom for tenants of a manor to fowl in tho warren of another, fowling 
being a profit d prendre; Gate-ward's Case (1607), 6 Co. Ron. 59 b; Hockey v. 
Huy yens (1631), Cro. Car. 220; Race v. Ward (1855), 4 E, & 11. 702 (a claim by 
custom of a right to take water from a spiing), per Lord Cami'hell, C.J., at 
p. 709 : “This is no part of tho soil, like sand, or cluy, or stouoH; nor the 
produce of the soil, like giasH, or turvos, or trees. A right to take these by 
custom, claimed by all tho inhabitants of a district, would clearly bo bad; for 
they nil come under tho category of profit d prendie, being part of tho soil or 
the produco of tho soil; and such a claim, which might leave nothing for tho 
owner of the soil, is wholly inconsistent with the right of property in tho soil ” ; 
A.-C. v. Mathias (1858), 4 K. & J. 579, per Ryles, J., at pp. 590, 591; City of 
London Commissioners of Sewers v. Glasse (1372), 7 Cli. App. 456, per James, 
L.J., at p.465; Allyood v. Gibson (1876), 3* L. T, 883, at p 8,84; R/ewett 
v. Tregonniny (1835), 3 Ad. & El. 554, per Patteson, J., at p. 575 ; Brand v. 
lApsromhe (1854), 4 E. & B. 713, n; Pitts v. Kinysbrulge Highway Board (1871), 
19 W. R. 884 ; Lloyd v. Jones (1848), 6 C. B. 81 (an alleged custom to take 
fish from a river), per WlLDE, C.J., at p. 89; Constable v. Nicholson (1863), 
14 C. B. (n. s,) 230, at pp. 239, 240, 242 ; Chilton v. London Corporation (1878), 
7 Ch. I). 735, whore an alleged custom for the inhabitants of a parish to 
lop branches of trees growing on the waste lands of a manor was held bad; 
I)e la IParr (Earl) v. Miles (1881), 17 Ch. D. 535, C. A., at p. 577; Tilbury v. 
Sylva (1890), 45 Ch. I). 98, C. A., at p. 107; Fitxhardinge (Lord) v. Purcell, 
[1908] 2 Ch. 139, at p. 163 ; Goodman v. Saltash Corporation (1882), 7 App. 
Oas. 633, where a claim of right in the froe inhabitants of a certain borough 
to fish for oysters was upheld as arising from a trust declared as a condition 
of a grant of a several fishery to the corporation; Lord Cairns at p. 648 
expressly declined to base the right upon custom, saying: “ I think it to bo 
clear law that while you may by custom claim an easement to be enjoyed 
over the land of another, you cannot by custom claim a jnrofit (t prendre tn 
alieno solo ”; see also Chesterfield v. Fountaine (1895), cited [1908] 1 Ch. 243, n. 
And see title Easements and Profits 1 Prendre. 

(*) City of London Commissioners of Sewers v. Glasse, supra, per James, L.J., 
atp. 465: “Of course it is settled and dear law that you cannot have any 
right to a profit d prendre in alieno solo in a shifting body like the inhabitants 
of a town or residents of a particular distriot.” 

(o) See Hardy v. Hollyday (1765), cited by Buller, J., in Grimstead v. Marlowe, 
supra, at pp. 718, 719, where it is said that where a profit is to be claimed out of 
another man's soil, it must bo alleged by way of prescription and not by 
custom, unless in the case of a copyhold tenant against his lord. Manorial 
customs and rights of common are not dealt with undor this heading. For 
right s of this kind see titles Commons, Yol. IV., p. 441; Oobyholds, 
Vol. VIIL, p. 3. 

(6) Race v. Ward, supra, per Lord CAMPBELL, O.J., at p. 705. 
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Sbct. 2. and the owner of the land subject to the right would be wholly 
Profits & dejnived of the ordinary incidents of ownership (c). For no release 
p rendr e, could ever be obtained of the rights from such bodies of persons, 
inasmuch as they would be incapable, from their very nature, of 
granting a release; and the land would continue subject to an 
unreasonable burden in perpetuity (il). Moreover, the number of 
persons composing such a body as the inhabitants of a particular 
district might increase to any extent, and thus soon cause the 
destruction of the subject-matter of the custom (e). Upon this 
principle any alleged custom whereby a right is claimed to take and 
carry away any portion of the soil (./*), or to take anything in the 
nature of the fruit of the soil from the land of another person, 
is held to be void (g). 


(c) As to rights to tako a profit d prendre in favour of undefined and fluctuating 
bodies of perfcons, under tho uocLimn of a presumed or actual giant from the 
Crown, see WilHvgale v. Maitland (1866), L. It. 3 Eq. 10,'}; Chilton v. London 
Corporation (1878), 7 Ch. D. 735, per Jessee, M.R., at p. 743 ; Rivers (Lord) 
v. Adams (1878), 3 Ex. J). 361, per Kei.LY, C B., at p. 3(55. As to rights of this 
kind in favour of such poisons as members of a presumed or actual corporation, 
soo lie Free Fishermen of Faversham Company ; 1887), 36 Ch. D. 329, C. A.; 
Mel/or v. Spateman (1660), 1 Wins. Saund. 313, p. 316 a ; Parry v. Thomas 
(1850), 5 Exch. 37 ; lkadsworth v. TorJdmjton (1811). 1 Q. B. 782. As to rights 
of this kind being supported under a presumed charitablo trust, too Goodman v. 
£}aitush Corporation (1882), 7 App. Cas. 633. 

(d) A.-G. v. Mathias (1858), 4K & J. 579, per Byi.es, J., atp. 591: “ It isari 
elomontary rulo of law that a profit d prendre in another’s ‘■oil cannot bo claimed 
by custom, for tins, among othor reasons, that a man’s soil might thus bo 
subject to tlio most grievous burdens in favour of successive multitudes of 
persons liko tho inhabitants of a parish or other district, who could not toleaso 
the right.” For other reasons for the rulo in tlio toxt, seo Gatewai d’s Case (1607), 
6 Co. Hop. 59 b, at 60 a; Fivers (Loid) v. Adams, supra, per Keixy, O.B., at 
p. 364. 

(e) Rivers (Lord) v. Adams, supra. KurxY, C.B., said: "It might also be 
added in relation to such a right as is claimed in the present caso that mere 
inhabitancy is capable of an increase almost indefinite, and if the right existed 
in a body which might bo increased to any number, it would necessarily lead 
to the destruction of the subject-matter of the custom. There cannot therefore 
bo such a custom” ; and seo Fitzhai dinge ( Lord) v. Purcell, [1908] 2 Uh. 139, 
per Parker, J., at p. 163 ; Davies' Case (1.688), 3 Moil. Hop. 246. 

(/) Constable v. Nicholson (1863), 14 0. B. (n. a.) 230, where olaims by the 
inhabitants of a particular township and by the overseers of the highways 
of the township to a right of entering another person’s land, being the seashore 
between high and low water mark, and of digging and carrying away gravel, 
sand, stones, cobbles, ballast, seaweed, and other materials for repairing the 
highways in tho township failed, on the ground that, so far as the pleas were 
capable of 'being construed as justifying under a custom, such custom would be 
void, being a claim to a profit d prendre in alieno solo. See also Blewett v. 
Tregonning (1835), 3 Ad. & El. 554 (alleged custom bestowing a right to 
enter another’s land and to take and carry away sand which had been drifted 
on to the land by the wind held bad on the ground that tho drifted sand 
was indistinguishable from the soil); Pitts v. Kingslmdge Highway Board 
(1871), 19 W. R. 884 (alleged custom for the inhabitants of a parish to take 
shingle from the property of a private owner in ordor to repair the highways of 
the parish held bad as amounting to a profit a prendre in alieno solo); Hough 
V. Clark (1907), 23 T, L. R. 682 (alleged custom in a parish for inhabi¬ 
tants to dredge and take gravel and sand for public and private use in the 
parish from the bed of a river); City of London Commissioners of Sewers v. 
Glasse (1872), 7 Ch. App. 456, per James, L. J., at p. 465. 

(g) Rivers (Lord) v. Adams, supra (a claim by the inhabitants of a parish 
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An alleged custom which would destroy the subject-matter of 
the right would be unreasonable; and since no’uureasonable custom 
can exist, such a right would be void (h). 

Sect. 8 .—Rights of Recreation. 

452. A large proportion of the rights existing by custom in alieno 
solo are rights of entering another person’s land and of using it for 
the purposes of recreation. Such rights may be claimed by custom 
by all the inhabitants of a parish (?), township (j), town (k), vill (/), 
or manor (m), or by the freemen of a city («). But a right 
to enter another’s land for the purposes of recreation under an 
alleged custom can only exist if it be in favour of a particular 
class of persons. Such a right cannot exist by custom in favour of 
the public in general (o), nor in favour of all persons who for the 
time being happen to be in a particular district (j>). 


of a right l>y custom to cut and tnko fagots or baskets of the underwood 
growing upon another's land); Chilton v. London Corporation (1878), 7 (Jh. I). 
785 (an alleged custom for the inhabitants of a paiish within the am hit 
of a manor to cut and lop tho boughs and branches of the trees giowing 
upon tho waste lands of a forest in the ambit of tho manor, for use as 
fuel). Compute, how over, Bond's Case (1689), Match, 1C, cited iu Constable v. 
Nicholson (18(53), 14 C. B. (n. s.) 230, at p. 236 (whoro a custom was said to be 
good to tako rushes to strew tho floor of a chinch); Wjij.es, J„ in Constable v. 
Nicholson, siqrra, at p. 2157, said that the decision was not constdotod satisfactory 
even at that time. Seo also Bailey v. Stephens (1862), 12 0.15. (n. 8.) 91 ; and 
p. 226, ante. 

(h) Chesterfield v. Fountuine (1895), per WlJ.LS, J., cited [1908] 1 Oh. 213. n. 

(?) Fitch v. Raiding (1795), 2 Hy. 151. 393 (a custom for all the inhabitants of 
a parish to play at all kinds of lawful games, sports and pastimes in a particular 
close belonging to a private owner at all seasonable times of tho year .it their 
free will and pleasure); Hall v. Nottingham (1875), 1 Ex. D. 1 (a custom for the 
inhabitants of a parish to enter upon certain land and to erect a maypole 
thereon, and dance lound it and otherwise enjoy any lawful and innocent 
recreation at any time in the year on the land); and see Warrick v. Queen’s 
College, Oxford (187(0, L. It. It) E<j. 105, at p. 129. 

[j] Race v. Ward (1855), 4 10. & B. 702. 

(/«) Abcrcromby v. Fermoy Town Commissioners, [1900] 1 I. It. 302; and see 
Millechamp v. Johnson (1746), Willos, 205, n. (b), in which case, however, tho 
paiticular custom was held had; but this was upon tho ground that tho right 
which it was alleged to give, namely, a right for all tho inhabitants of a paiticular 
town to enjoy the liboity of playing at any rural sports, was too general and 
uncertain. 

(l) Abbot v. Weihly (1665), 1 Lev. 176 (a custom for the inhabitants of 
a vill to dance in a particular close at all times of tho year at their free will for 
this reci cation). 

(m) Voote v. Ford (1900). 83 L. T. 482. 

(n) Mounsey v. Jsmuy (1865), 3 II. & G. 186 (a custom for tho freemen of 
Carlisle to entor and hold homo-races on the land of an individual owier). 

(o) Bourlte v. Davis (1889), 44 Oh. 1). 110, where Kay, J., 6peuking of a 
right of reoreation by custom, said, at p. 120: “Such a claim is known to our 
law, but is carefully restricted. It cannot exist as a right in the public 
generally, but must be confined to tho inhabitants of a particular district ”, 
see also Coventry {Karl) v. Willes (1863), 12 W. R. 127, per CocKBintN, O.J., at 
p. 128 (ineffectual claim of a customary light for the public to enter Newmarket 
Heath at thoir free will and pleasure and to remain tnere a reasonable time for 
the purpose of witnessing horse-races). 

{p) Fitch v. Bawling (1795), 2 Hy. Bl. 393, where a plea of an alleged custom 
for ail persons for the time being, being in the parish, to have the liberty and 
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Sect. 3. 
Rights of 
Recreation. 

Modern 
forms of 
recreation. 


Bight of 
taking water. 


453. When a right of recreation by exercising and playing at 
games, sports, and pastimes exists under a custom in favour of the 
inhabitants of a particular district, or in favour of some other class 
of persons, this right is not confined to the kinds of games, sports, 
pastimes, and recreations existing at the commencement of legal 
memory, namely, 1189 (q). Thus, a right for all the inhabitants of a 
parish to play at all kinds of lawful games, sports and pastimes, on 
another’s land at all seasonable times of the year will justify an 
inhabitant playing cricket on the laud ( r ), although it is reasonably 
certain that cricket was unknown until long after the time of 
Richard I. (s). The question what is a seasonable time in such a 
case depends on tho ruannor in which the exercise of the right will 
affect the owner of the soil. Thus, a custom for all the inhabitants 
of a town to walk and ride over a close of arable land at all season¬ 
able times of the yoar will not justify any member of this class 
in exercising such a p"ivilcge while the corn is growing on the 
land ( t); for a seasonable time does not mean any time con¬ 
venient to the person using the right, so as to extend to every 
period of good weather when it would he seasonable to ride out for 
the purposes of health (a). It seems that a right of boating 
on a river for the purposes of recreation might be claimed by 
custom (&). 

Skct. 4. — Right to Water. 

454. A right may exist by custom whereby tho persons who 
enjoy the right are entitled to enter upon the land of another 
person and to take water from the land (<•). Such a right may be 
enjoyed by fluctuating and undefined classes of persons like the 
inhabitants of a parish (d), township (e), district (/), or of any 
particular piece (</), and may bestow a right of taking water lying 
upon the land (h), water issuing from a well or spring upon the 


privilogo of exercising and playing at all kinds of lawful games m and upon 
the locus in quo at all seasonable times was held bad. 

(q) M freer y. Detine, [1905] 2 Ch. 538, 0. A. 

(r) Fitch v. Rawling (1795), 2 Ily. LI. 393. 

(s) Mercer v. Dmne, [1901] 2 Oh. 534, per Earwell, J., at p. 553, and on 
appeal, [1905] 2 Ch. 638, atp. 681. 

It) Iiell v. Wardell (1740), Willoa, 202. 

(а) Ibid., per Wili.es, O.J., at p. 205. 

(б) See the suggestion made by Kay, J., in Bourlce v. Dai is (1889), 44 Ch. I). 
110 , at p.'120, where, however* no such custom was claimed, 

(c) lb ice v. Ward (1855), 4 E. & B. 702 (a custom for all the inhabitants of 
a township to take water from a well for domestic purposes); Manning y. 
Wasdale (1836), 5 Ad. & El. 758, per Patteson, J., at p. 761 (a right to water 
cattle and take water for culinary and other doinestio purposes). 

('/) Manning v. Wasdale, supra. 

' (r) Race v. Ward, supra. 

(/) flarrop v. Hirst (1868\ L. R. 4 Exch. 43 (the district of Tamewater in 
tho parish of Saddlewoith, in the West Riding of York). 

(g) Smith v. Archibald (1880), 5 App. Oas. 489, per Lord Blackburn, at 

C p. 512, 513 (a claim by the inhabitants of a yillago, which was not a separate 
orough or parish, to draw water from a well). 

(A) Manning v. Wasdale, supra ; see, also, Bottler v. Bristow (1475), Y. B. 
15 Edw. 4, fol. 29, A, pi. 7, cited in Race v. Ward (1855), 4 E. & B. 702. 
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land(i), water falling from a apout (k), or water flowing over the flw». 4, 

land (l), or even water falling from a spout in a public highway (ro). Bight to 

The right to take water from the land of another person, whether Water, 
the water be issuing from theland or be lying on it or flowing over it, 
is not regarded as a product of the soil or part of the soil; and for 
this reason the right is not a right to a profit d prendre, which 
cannot be claimed by custom (n), nor is it a right of property (o), 
but is in the nature of an easement ( p). 

In most, if not all, of the reported cases dealing with this right 
the water taken from the land of another person under a custom 
has been water required and utilised for some particular purpose 
and in a particular manner ( q ); but as the right is in the nature 
of an easomcnt and not a profit d prendre there seoms to be no 
necessity that it should be so limited (r). 

Sect. 5.— Rights oj Way. 

455. A right of way may exist over the land of another by Rights of 
virtue of a custom. Rights of way existing by custom are to be ' va y* 
distinguished both from public rights of way, or highways (s), which 
arise from the dedication of the soil by its owners to the use o*f 

at p. 710. The note (a) to p. 710 in the report of the last-mentioned case, 
however, throws doubt upon the authenticity of Roteler v. Bristow as an 
authority. Moreover, the word in tho original Norman-French is “fount” 

(see p. 706, which scorns to classify this case as an example under note (/.•), 
post). 

(t j See, for instanco, Race v. Ward, supra (a custom to take water fioin a 
spring or ell upon a certain close belonging to an individual owner). 

(k) ilurrop v. llirst (1808), L. R. 4 Exch. 43 (a customary right for the 
inhabitants of a distiict to take water from a spout); and see note (/i), supra. 

(l) Oared v. Mai tin (1865), 19 C. B. (n. e.) 732 (the right of tin boundeis in 
Cornwall to take water liowing over their tin bounds). 

(m) Ilurrop v. Hirst, supia. 

(rt ) See p. 238, ante. 

(o) Smith v. Archibald (1880)*, 5 App. Cas. 489, per Lord Blackburn, at 
p. 5l2jcompare Weekly v. Wildnutn(160$), 1 Ld. Raym. 400, where Blencowe, J., 
at p. 407, said : “ Inhabitants may have a custom to have pot water, which is 
an interest, and not barely an easement.” 

(p) Manning v. Wasdale (1S36), 5 Ad, & El. 758, per Lord Henman, C.J., 
at p. 763: “ It is not consistent with ordinary language to call tho taking of 
water a profit a prendre; and per Patceson and Williams, JJ., at p. 764 ; and 
see Race v. Ward, supra. 

(q) Thus in Manning v. Wasdale, supra, the water was for “culin/iry and 
other domestic purposes"; and for “ washing and watering cattle ” ; in Race 
v. Ward, supra, tho water was to be consumed in the inhabitants’ dwelling- 
houses, and the pleas were amended upon the argument by inserting the words 
“for domestic purposes" ; in Barrop v. Hirst, supra, the water was "for 
culinary and other domestic purposes to be used in ” the inhabitants’ dwelling* 
houses, “ for the more convenient use and occupation thereof"; in Uuteler v. 

Bristow (1475), Y. B. 15 Edw. 4, fol. 29, A, pi. 7, the water was “par faire 
manger et buyer et touts necessaries ” ; in some of the older cases the water was 
said to be for the purposes of “pot water"; see Weekly v. Wildman, supra, 
per Blencowe, J., at p. 407. 

(r) Smith v. Archibald, supra, per Lord Blackburn, at p. 612, in which 
case no special purposes were denned for which the water was to he used. 

Bee, generally, as to water rights, titles Easements and Profits a Prendre ; 

Waters and Watercourses ; Water Surely. 

(«) See title Highways, Streets and Bridges. 



244 


Custom and Usages. 


shot. 6 . the public, and from private rights of way which are easements 
Rights of proporly so-called (t). A customary right of way is one which may 
Wft y - be enjoyed by any member of an undefined and fluctuating body 
or class of persons (u). It is regarded as a private right of way in 
so much as it exists only for the benefit of a limited section of the 
public, and it cannot be used under a claim of right by any person 
who is not a member of that body or class in whose favour it 
exists (.r). Rights of way of this kind may exist in favour of the 
inhabitants of a parish ( y ) or a town (a), or probably of any 
other district sufficiently well defined to be the local area of any 
customary right (b). 

Chureliways. 456. Quasi-easements existing by custom in favour of undefined 
and fluctuating bodios of persons generally take the form of rights 
of way, oithor simply (c) or in conjunction with some other 
ancillary right (d). A customary churchway is a gausi-easement 
of this description (r). This is a right of way in favour of the 
parishioners to go to and from the parish church over tho land of a 
private individual owner, and is enjoyed by the parishioners as a 
means of access to the parish church. Such a way can only exist 
by custom, and no landowner can dedii ate a road with only such 
rights as tho public would have ovor a church way (/). It arises 

from user from time immemorial and cannot now be created 
anew (g). A right of way to a parish church, however, is not 
necessarily a customary right of way belonging to the parishioners, 


(<) As to private rights of way, soo titlo Easements and Propits k 
Prendre. 


(m) Onmstead v. Marlowe (1702), 4 Term Rop. 717, p<r Lonl Kenyon, O.J., at 
p. 718 ; Thrower's Case (1672), 1 Vent. 208 ; Batten v. Gedye (1889), 41 Ch. I). 
607 ; Brorklebank v. Thompson, [1903] 2 Ch. 344; Farquhar v. Newlmry Rural 
Council, [1909] 1 Ch. 12, 0. A. Soo also Oateward’s Case (1007), G Co. Rep. 
69 b, at 60 b ; Co. Litt. 110b; see also (loodday v. Michell (1596), Cro. Eliz. 441; 
Taylor v. Devey (1837), 7 Ad. & El. 409; Grant v. Kearney (1823), 12 Trice, 773 
(eases of customary rights of perambulation). 

(*) Broetlebank v. Thompson, [1903] 2 Ch 341,348: Austin's C.„se (1072), 
1 Vent. 189, where IlAr.E, C J., said: “If a way lend to a market, and wore 
a way for all travellers, and did communicate with a groat load etc. it .a a 
highway; but if it lead only to a church, to a private house or village, or to 
fields, there it is a privato way.” 

(//) Brocklebank v. Thompson, supra; Batten v. Gedye, supra. 

(a) Guteward's Case, supra. 

lb) See p. 230, ante. 

(c) Seo, for instance, the cases cited in note (e), infra, as to customary 
church way s. 

(d) Race v. IPard (1865), 4 E & B. 702, where there was a customary right 
of way to a spring, with the ancillary right of taking water from it. See also 
the cases cited in tho next note. 

(<0 As to churchways of this kind, see Thiamr's Case, supra; Batten v. Gedye, 
supra; Brocklebank v. Thompson, supra ; Farquhar v. Newbury Rural Council, 
Supra ; Buc. Abr., 7th ed., Vol. IV., p. 215 ; Cru. Dig., 4th ed., Vol. III., p. 85 ; 
see also GalewareCs Case, supra; Walter v. Mountague (1836), 1 Curt. 253; 
Austin's Case, supra; Co. Litt. 110 b. 

(/) Farquhar v. Newbury Rural Council, supra, per Oozens-Hardy, M.R., 
at p. 16. See Poole v. Huskinson (1843), 11 M. & W. 827; and titlo Highways. 
Streets and Bridges. ’ 


(y) Farquhar v. Newbury Rural Council, supra, per Pr.ETOHER MOULTON, L. J. 
p. 19 
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but may be a public highway ( h ). Primd facie a custom in 5 , 

reference to a way to a parish church is a parochial custom in Rights of 
favour of the parishioners; and a customary churchway not for Way, 
the uso and benefit of the parishioners at largo would bo 
rare(i). 

Other instances of customary rights of way are connected with 
access to a market ( k ), or to common fields ( l). 

457. An indictment will not lie for the obstruction of a right of Obstruction, 
way which exists by custom (m). But any one of the persons 
composing the body or class in whose favour tho customary right 

exists may maintain an action for nuisance if the way be obstructed, 
without showing special damage (n). 

458. A customary right of way, not being a public right of way, Repair, 
is primd facie repairable by tho class or body of persons in whose 
favour such right exists (o). 

459. Bights incidont to the perambulation of a district by Perambu- 
inhabitants at certain times of the year for the purpose of presorv- ,at *oas. 
ing the notoriety of the boundaries of the district form a distinct 

class of customary rights of way (/>). These rights of perambula¬ 
tion are peculiar in themselves, inasmuch as they are only exercised 
on rare occasions, sometimes only once a year ( 7 ) or once in many 
years (/•)• Like other customary rights they must be shown to have 
existed either actually or presumptively from time immemorial (»), 
and may exist in favour of the inhabitants of a parish (/), 


(A) See Tin ova-'a Case (1612), 1 Vent. 208. 

(») Bro<klebtmk v. Thompson, [1003] 2 Ch. 3H, at p. 351. 

(Jr) Gate-ward's Case (1007), 0 Co. Hop. 50 b : “A custom that every inhabitant 
of a town shall have a way over land to a market is good” ; see also Co. Litt. 
110 b. 

(l ) Austin’s Case (1072), 1 Vent. ISO, per Hale, C.J. 

(?») Thrower's Vase, supra, whore, speaking of a way to a church, Hale, C.J., 
said: “If this wove alleged to bo communis via pedestris ad Kcclcsiam pro 
parochianis tho indictment would not bo good, for then tho nuisanco would 
extend no fmther than tho panshioners, for winch they have Ihoir particular 
suits"; tho way in this case was, however, hold to bo a highway, and not a 
customary right of way. 

(n) Jirothhbank v. Thompson , supra, per Joyce, J., at p. 348: “ An indict- 
meat will not lio for tho obstruction of a churchway, because it is in law a 
private and not a public way, and there are other distinctions, in particular 
that any one of tho panshioners may have an action for nuisanco thoroin without 
showing special damage.” 

(o) Thus in Austin's Case, supra, Hale, C.J., said: “ If it bo a public way 
of common right, the parish is to repair it, unless a particular peison be 
obliged by prescription or custom. Private ways are to be repaired by the 
village or haxulet, or sometimes by a particular person.” 

( p) For instances of customary rights of way incidont to perambulation, see 
Qooddatj v. Michell (lo'Jo), Cro. liliz. 441; Taylor v. Deveyf 1837), 7 Ad. & FI. 409. 

(q) As, for instanco, in Goodduy v. Michell, supra (a customary right of 
perambulation by the parishioners in Rogation Week); Grant v. Kearney (1823), 
12 Price, 773 (every Asconsion Bay). 

(r) Taylor v. Devey, supra (Thursday in Rogation Week in every third 
year). 

(«) Grant v. Kearney, supra, per Hullock, B., atp. 792. 

(t) Uoodday v. Michell, supra. 
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Skct. S. manor (a), liberty (b), hundred (c), or other similar district. Th$ right 
Rights of to perambulate parochial boundaries and to enter private property 
Way . for that purpose, and to remove obstructions which might prevent 
this from being done, is a notorious custom in all parts of Eng¬ 
land ( d ). But a customary right to perambulate boundaries cannot 
confer a right to enter any house in the particular district the 
boundaries of which are being perambulated under a customary 
right, unloss it be necessary to enter for any purpose connected 
with tire perambulation ( e ). 

Evidence sufficient to support an alleged customary right of way 
incident to a right of perambulating a parish will not necessarily 
support an alleged right of perambulating a liberty, for the 
boundaries of a parish and the boundaries of the liberty do not 
nccossarily coincide (/). 


Part IV.— Extinguishment of Custom. 

Abolition of 460. Custom, being in effect local common law within the locality 
custom. where it exists, can only be abolished or extinguished in the same 
manner as other laws can be abolished, namely, by Act of 
Parliament (V/). An Act of Parliament may abolish a custom either 


(a) Chesterfield (lo/d) v. Han is, [1908] 2 Cli. 397, 0. A. 

(b) < brunt v. Rear>mj (1823), 12 Price, 773 (a claim to perambulate the 
boundaries of the Libeity of the Rolls, and for that purpose to pass through 
tho kitchen garden of Lincoln’s Inn). 

(<•) Chiaterfield (Lord) v. Harris , supra, at p. 407, where, however, COZENS- 
TIahiiy, M.R., said that a perambnlation of a hundred is not usual, although 
ho saw no reason why a hundred us well as a parish or a manor should not thus 
lmvo its bounds ascertained. 

(<l) Taylor v. Devey (1837), 7 Ad. & EL 409, per Lord Denman, C.J., at 
p. 4lo. 

(<•) See Taylor v. Devey , supra, per Lord Denman, O.J., at p. 416. In this 
caso a custom was alleged for the parishioners to enter ami pass through a 
house in tho parish when peiambulating the boundaries of tho parish; but it, 
was not pleaded that the house was on the boundary or that it was necessary 
to pass through tho house when following the boundary. Upon this ground 
tho custom as pleaded was held invalid in law. 

(/) Grant v. Ktarncy (1823), 12 Puce, 773, atpp. 790, 795. 

(r/) Hammerton v. Honey (1876), 24 W. It. 603, per J ESSEX, , M.R., at p. 604; 
seo also Farqnhar v. Newbury Iiural Council, [1909] 1 Ch. 12, C. A., where 
theio was a way (which the plaintiff alleged was a customary churchway only 
in favour of the parishioners) over the plaintiff’s land to an ancient parish 
chuich. A former owner had, some sixty years previously, diverted this way to 
a small extent, and had converted it into a well-formed carnage road. It was 
held by tho Court of Appeal that the plaintiff's allegation could not he sup¬ 
ported, inasmuch as the former owner could not he taken to have interfered 
with tho customary way, except on the footing of enlarging such rights as 
formerly existed into a public highway; and see Jermyn’s Case (1623), Cro. 
Jac. 670, which decided that a custom for a vestry to appoint a parish clerk 
could not ho destroyed by a canon ‘ ‘ that the parson of the church should have 
the placing of the clerk.” 
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by express provision (/<) or by the use of words which are incon- past Iv. 
sistent with the continued existence of the custom (i). Extinguish- 

461. As a general rule, if the provisions of an Act of Parliament Custom 

are repugnant to the continued existence of the custom, the custom - 

will be treated as abrogated and destroyed, although the Act does not Elfect of 
actually extinguish the custom by express words. And although enactments, 
the question whether the custom is destroyed or not has been said 
to turn on the question whether the statute is an affirmative or a 
negative statute (j), this distinction appears to be merely one of the 
factors to be considered in determining whether or not the statute 
is repugnant to the custom ( k ). As a corollary to this rule, no one 

(7i) For instances where customs have been extinguished by the express 
provisions of an Act of Parliament, seo stat. (1(30.1) 4 & 6 Will. & Mar. c. 2, and 
stat. (1703) 2 & 3 Ann. c. 5, abolishing certain customs in the province of 
York affecting testamentary dispositions; stat. (1724) 11 Qco. 1, c. 18, abolish¬ 
ing similar customs existing in the city of London; stat. ( 1 C95) 7 & 8 Will. 3, 

o. 38, abolishing similar customs in the principality of Wales; stat. (I860) 

19 & 20 Viet. c. 94, abolishing customs in London and York as to distiibutinn of 
intestates'property; Municipal Corpoiations Act, 1882 (46 & 46 Yict. c. 60), s. 247, 

(i) Thus in Salters' Co. v. Jay (1842), 3 Q. 13. 109, it was hold that a 
custom of London which allowed a person to obstruct his neighbour’s lights by 
building on an ancient foundation was abrogated by the Proscription Act, 

1832 ( 2 |& 3 Will. 4, c. 71), s. 3, which enacts that when light has been enjoyed for 
twenty years without interruption, the right thereto shall he deemed absolute 
and indefeasible, any local usage or custom to the contrary notwithstanding; 

Truscott v. Merchant Tailors' Co. (1856), 11 Exch. 855, Ex. Ch. (a decision to 
the same effect on the same custom); and seo the judgment of Wiuum, J., 
at p. 865, where ho says that he thought that if tho onactmont in question lmd 
stopped before it came to the non obstante clause, it would not have abrogated 
the custom of London; and see Leicester Corporation v. [iiugess (183.1), 5 II. & 

Ad. 240, whero it was held that statutes for permitting tho general sale of 
beer by retail in England did not supersede a custom of a borough prohibiting 
anyone from carrying on tho trade of an alohouse-keeper in tho borough who 
was not a burgess. The custom of London as to light is not wholly abolished 
by the Prescription Act, 1832 (2 & 3 Will. 4, c. 71), but? it is abolished merely 
for the purposos of s. 3 of the statute ( Terry v. Homes, [1891] 1 Oh. 658, per 
Cuitty, J., at p. 667). Seo also Lanchbury v. Bode, [1898] 2 Ch. 120, whore 
an alleged custom for the ownor of the great tithes to keep a bull and a boar 
for the use of tho parishioners was held to have boon impliedly extinguished by 
the provisions of an Inclosure Act. The Act in question provided for the 
allotment of certain lands in satisfaction and discharge of the great tithes. 

Kekkwioh, J., hold that the burden of maintaining these animals was not 
shifted to tho allottees of the land. As to tho effect upon a custom of an 
Ordor in Council creating a new parish out of part of the parish where the 
custom .obtained, soe llremner v. Hull (1866), L. It. 1 0. P. 748 (a custom as 
to the appointment of churchwardens). 

(j) Co. Litt. 116 a: “There is a diversity between an Act of Parliament 
in the negative and in the affirmative, for an affirmative Act doth not take 
away a custom ; as the Statutes of Wills of 32 & 34 Hon. 8 do not take away a 
custom to devise lands.” Coke further distinguishes between negative Acts of 
Parliament which are merely declaratory of the law, and.affirm tho previously 
existing common law, and negative Acts of Parliament which do not do so; and 
states that a man may allege a custom against the former and not against tho 
latter. This further distinction is obviously necessary; for to say that a 
statute merely declaratory of the oommon law, being expressed in negative 
words, should operate in localities to which the common law does not apply, 
would be a direct contradiction. 

(Jfc) London Corporation v. R. (1848), 13Q. B. 30, Ex. Ch., per Alderson, B., at 

p. 33, n. (d): “ The words * negative * and * affirmative ’ statutes mean nothing. 

The question is whether they are repugnant or not to that which before existed. 
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can allege a custom against an Act of Parliament (Q, unless the 
custom be saved or preserved by another Act of Parliament (m). 

462. Where an Act of Parliament has, according to its true con¬ 
struction, embraced and confirmed a right which has previously 
existed by custom, that right becomes henceforward a statutory 
right, and the lower title by custom is merged in and extinguished 
by the higher title derived from the Act of Parliament (n), unless 
the Act of Parliament merely intended to confirm the right qua 
custom (<>). So that where rights which have formerly only existed 
by custom are embraced and confirmed by an Act of Parliament, 
which is only temporary in its operation, these rights will be 
extinguished upon the expiry of the period covered by tho Act, or 
upon its repeal (}>). 

But the effect of an Act of Parliament which recognises the 
existence and validity of a custom may not operate to create new 
parliamentary rights in favour of the persons or classes of persons 
who might formerly have benefited by the custom. Such a statute 
may merely have the effect of sanctioning the validity of tho custom 
qua custom, without merging the custom in the higher title by 
statute (q). Thus there are sevoral cusb-ms in London which have 
not only the force of a custom, but are also supported and justified 
by authority of Parliament (?■). 

In determining how far an Act of Parliament has affected rights 
of this kind the whole Act must bo considered to see whether the 
rights given by the Act are intended to supersede the rights which 
previously exisled (.s'). 

463. A custom is not destroyed by being embodied in a bye-law 

That may be more easily shown when tho statute is negative than when it is 
ntlirmativo, but tho question is tho same.’’ And see London Corporation v. 
liernardiston (IUtil), 1 Lev. 14, at p. 15 : “ The customs of London are of such 
force that they shall stand against negative Acts of Parliament”; Appleton v. 
Stoio/hton (l(jo8), Oro. Car. 510, where the couit inclined to the opinion that the 
custom of London was good as against stat. (1562) 5 Elis. c. 4, s, 31, which 
foibade persons to oxeieise any art otc. without having been apprenticed to it: 
and It. v. liaqshaw (1631), Cio. Car. 347, 

(0 Co. Lilt. 115 a: “Eeguluily a man cannot allogo a custom agaiu t a 
statute, because that is matter of record, and is the highest iiroof and matter 
of u'cord in law.” 

f m) Ibid.; and soo R. v. Bwjsha.o, supra. 

n) New Windsor Corporation v. Taylor, [1899j A. 0. 41, per Lord Davjsy, at 
p. 49 (a case on pioscription). 

(o) Truwott r. Merchant Tailors' Co. (1856), 11 Excli. 855, Ex. Ch., per Cromp¬ 
ton, J., at p. 866 : “It is said that the customs of London are parliamentary 
i ights; but they are, nevertheless, customs. The only effect of sanctioning 
thorn by statute is, that they are to be treated as good customs. The Legisla¬ 
ture did not mean to give parliamentary rights to the City of London, but only 
that the customs should be good quA customs, as sanctioned to that extent by 
tho Legislature.” 

. (p) New Windsor Corporation v. Taylor, lupra. 

(q) Soo Trmcolt v. Merchant Tailors' Co., supra, per Crompton, ‘J., at p. 86(5, 
where it was hold that tho custom of London as to light had been abrogated 
by tho Proscription Act, 1832 (2 & 3 Will. 4, c. 71). 

(r) City of London Case (1009), 8 Co. Rep. 121 b. 

(s) Manchester Corporation v. Lyons (1882), 22 Ch. D. 287, 0. A., per Cotton, 
L.J., at p. 307 (dealing with an ancient franchise to hold a market which had 
formerly rested on prescription and not on custom). 
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of an ancient corporation ( t ), nor by mere lapse of time, during Part IV. 
which no act of enjoyment has occurred. Thus, where a custom is Extinguish* 
Bhown to have existed at a period long past, the custom will be mentof 

held to be still existing, although no act of enjoyment can be shown Custom, 

since that period (a). 


Part V.—Nature of Usages. 

Sect. 1.— Definitions. 

464. Usage may be broadly defined as a particular course of Usages 
dealing or line of conduct generally adopted by persons engaged in defined, 
a particular department of business life (b ); or more fully as a 
particular course of dealing or line of conduct which has acquired 
such notoriety, that where persons enter into contractual relation¬ 
ships, in matters respecting the particular branch of business 
life where the usage is alleged to exist, thoso persons must be 
taken to have intended to follow that course of dealing or line 
of conduct, unless they have expressly or impliedly stipulated 
to the contrary ; that is to say, that a rule of conduct amounts to a 
UBage, if so generally known in the particular department of 
business life in which the case occurs, that, unless expressly or 
impliedly excluded, it must be considered as forming part of the 
contract (c). Usage in this sense must be distinguished from user 
or enjoyment in relation to incorporeal rights (d), and from the 
course of conduct of the persons interested under a particular 
ancient charter or othor ancient document. In this last sense it is 
limited to the conduct of persons actually affected by the document 
in question, and may be referred to only for the purpose of showing 
the meaning of expressions which by reason of their antiquity 
have become obscure ( e ). 

(t) Shaw v. Pity liter (1831), 2 Ad. & El. 312 ; and see Clark v. Denton (1S30), 
l B. &Ad. 92; f’azakerlei/ v. Wiltshire (1721), 1 Stra. 462; It. v. London (Chamber- 
lain) (1721), 8 Mod. Ilep. 267; London (Chamberlain ) y. Compton (1826), 7 
Dow. & By. (k. n.) 597. 

(o) Scales v. Key (1840), 11 Ad. & El. 819; and see p. 233, ante. 

(b) For judicial definitions of usages, or for passages from which the nature 
of a usage may l>e best ascertained see the following coses: Hutton v. Warren 
(1836), 1 M. & W. 466, per Parke, B m at p. 473; Dashwood y. Mayniac, [1891] 

3 Oh. 306, C. A., per Kay, L.J., at p. 370; Lewis v. Marshall (1844), 7 Man. & 

G. 729, per Tindal, C.J., at p. 744 ; Myers v. Sari (1860), 3 E. & K. 306, per 
CoOKBURN, O.J., atp, 315 ; Moult v. Halit day, [ 1898] 1 Q. B. 125, per Channell, 

J., at p. 129, whore, however, ho used the word “ oustom,” although obviously 
not referring to an immemorial custom ; Re North Western Rubber Co., Ltd. and 
Hutienbuch & Co., [1908] 2 K. B. 907, 0. A., per Buckley, L.J., at p. 923; 

Drown v Byrne (1834), 3 E. & B. 703, per Colehidoe, J., at p. 715; Robinson 
v. Mollett (1875), L. It. 7 H. L. 802, per Brett, J., ntp. 817 ; Nelson v. Dahl 
(1879), 12 Oh. D. 568, 0. A., per Jessel, M.lt., at p. 575. 

(c) Moult v. Holliday, supra, at p. 129. 

(d) See title Easements and Profits X Prendre. 

(e) R. v. Varlo (1775), 1 Cowp. 248; Beaufort (Duke) v. Swansea Corporation 
(1849), 3 Exch. 413 (the question being what was the Seignory of Gower, 
evidence of habitual use of the foreshore by the grantees was admitted to show 
that the foreshore was included in the grant); Chad y. Tilsed (1821), 2 Brod. & 
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465. A usage may exist in any trade (/), occupation, profession, 
or branch of commercial or mercantile life (//), and between parties 
bearing certain contractual or even domestic relationships to one 
another, either generally throughout the kingdom (/<) or in a 
sphere extending beyond the limits of the realm (?), or within some 
local area, however small (k). A usage differs from an immemorial 
custom in this respect, for the latter must be local ( l ). A usage 
may exist in respect of a very limited class (in), and may be confined 


Bing. (modern inclosuro and use of a hay covered only at high tide held 
to laiso a prosumption of similar user since the ditto of a giant of Henry VIII., 
and i elicit upon as showing the meaning of the grant); Stammers v. Dixon 
(1800), 7 East, 200 (grant of land interpreted by usage to moan merely a grant 
of tho fore crop or prima tvnsura); aud Beo title Deeds and Other INSTRU¬ 
MENTS, p. 4'16, post. 

(f) Myers v. Surl (I860), 3 E. & E. 30G; North y. Bassett, [1892] 1 Q. B. 
333 (building tnulo); Fates v. Bi/m (1810), 6 Taunt. 446 (bacon trade); Johnston 
v. Usborne (1840), 11 Ad. & El. 549 (corn trade); Plane v. Alltock (1SGG), 4 F. & F. 
1071 (bleaching trade); Chaumer v. Camming* (1846), 8 Q. B. 311 (glove trade); 
Cropyer v. C ok (1808), L. It. 3 0. P. 191 (wool trade); Knowles v. llorsfall 
(1821), 6 B. & Aid. 131 (wino trade); Howard v. She ward (1800), L. It, 2 C. P. 
148 (hotbe-doaling trade); Fleet v. Marlon (1871), L. 11. 7 Q. 13. 126 (fruit 
trade); Johnson y. llaylton (1881), 7 Q. B. D. 438, C. A. (iron trudo); aud soe 
p. 274, post. 

(g) Murray v. Currie (1830), 7 C. & P. 584 (ostato agents); lie Page (No. 3) 
(1803), 32 Bcnv. 487 (uuctioneeis); Craweour v. Salter (1881), IS (Jh. D. 30, 0. A. 
(hotel keepers) ; Grant v. Maddox (1846), 15 M. & W. 737 (actois); Moon v. Whit¬ 
ney Union Guardians (1837), 3 Bing. (n. c.) 814 (iirclntoclM); Imperial Marine 
Insurance Go, v. Fire Insurance Cm juration (1879), 4 0. P. 1). 100 (underwriters); 
Alston v. liming (1850), 11 Exch. 822 (shipping merchants); Burnett v. Bench 
(1810), 9 0. & P. 020 (shipping Linker*); Harris v. Truman (1882), 9 Q. B. D. 
264, 0. A. (malting agonts) ; and seo p. 283, post. 

(h) Hutton v. Warren (1830), 1 M & W. 400 (landlord and tonant); Moult v. 
Halliday, [1898] 1 (1. 13. 125 (masters and domestic servants); Metznerv. Bolton 
(1804), 9 Exch. 518 (commercial trave.llois); Helps v. Clayton (180-1), 17 C. B. 
(N. s ) 553 ; Unirerso Insurance Co. of Milan v. Merchants Marine Insurance Co., 
[1S97J 2 Q,. B. 93, C. A. (a man and his intended wife). 

(t) Conntry v. Gladstone (1S67), li. It. 4 Eq. 493 (a usage of Hast India 
moiuhanls); Goodwin v. Rohmts (1870), 1 App. Gas. 470 (a usage of meichants 
throughout tho moio civilisod poitions of the world to treat certain scrip and 
bonds of foreign Governments as negotiable instruments); Lickbarroto v. Mason 
(1793), 6 East, 21, If. L.; 1 Smith, L. O., 11th od., 093 (usage amongst mou ' ants 
and shippers generally to tieat bills of lading as passing tl.o property in the 
goods contained in them). 

(k) As, for instance, among persons engaged in mining opoialions in a 
particular locality ( Clayton v. (Iregson (1836), 5 Ad & El. 302); between land¬ 
lords and tenants in certain localities (see p. 257, post) ; or among shippers in 
ceitain ports ( Norden Steamship Co. v. Dempsey (1870), 1 0. P. 1). 054; Broum 
v. /?yme,(185i), 3 E. A B. 703). See also Senior v. Armytage (1816), Holt (n. p.), 
197, where a usage for tho tenant of a farm in a particular district to provide 
labour, tillage, sowing, and all materials for cultivation in his away-going year, 
and for the landlord to compensate him accordingly, was found to prevail only 
in tho immediate neighbourhood of tho defondant’s estates, and tube so restricted 
as regards ni ea as to be almost confined to those estates. Customs of the country 
(as to which boo p. 257, post) are examples of looal usagos. 

(/) Legh y. Hewitt (1803), 4 East, 154, per Lord Er.T.ENBonoUGU, O.J., at 
j). 109. Seo p. 229, ante. 

(m) Temple, Thomson and Clarke v. Run nails (1902), 18 T. L. B. 822, C. A., 
whore a usage as to the loading of stone cargoes was confined to the only 
shipper of Btono from the port. But see Lawson v. Burness (1862), 1 H. & G. 
390, where the jury found that a vessel was loaded according to the practice 
of a colliery, but that such practice was not an established or known usage. 
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to a very lim itort area (»?). The area may even be the property of, 
and controlled by, one person (o). But a usago of a port cannot 
be established merely by three or four important classes of persons 
in the community of a port agreeing that it is desirable (p). 

466. Where persons enter into contractual obligations with one 
another under circumstances governed by a particular usage, then 
that usago, when proved, must be considered as part of the agree¬ 
ment ( q ). The contract expresses what is peculiar to the bargain 
between the parties, and the usage supplies the rest(r). This is 
the case even where the .agreement is in writing (a). Although the 
usage is unwritten, it is to be treated exactly as if that unwritten 
customary clause had been written out at length (a). 

467. It is, however, competent for the parlies, notwithstanding 
that the case is otherwise governed by a usage, to exclude the 
operation of the usage (b), or to modify its application either by 
express stipulation (c) or impliedly by provisions inconsistent with 
such usage (d). 

• 

468. Since usage is based purely upon habitual practice, it 
follows that by disuse of tho practice usage loses its notoriety 
and disappears (e). This does not necessarily occur merely because 
persons frequently contract themselves out of the usage, but if the 


(») The Sheila, [1900] P. 31, n., whore tho uBago was confined to tho jetties 
of a railway company m tho port of Fowev; compare, however, Lawson v. 
Hitmens (1802), 1 II. & C. 3% 

(o) Temple, 'Thomson and Clarke y. Ilunnalle (1902), 18 T. L. It. 822, 0. A. 

( p) Sea Steamship Co. v. Price, Walker & Co. (1903), 8 Com. Caa. 292, per 
Kennedy, J., at p. 293. 

( 17 ) Clarity. Smalljirld (18(51). 4 L. T. 403, per CoCKBURN, C.J. ; Metzver v. 
Bolton (1831), 9 Excli. 518, per Parke. ]»., at p. 321. 

(r) Meyer v. Dresser (1801),16 C. B (X. R.) G40, ptr EltLE, C.J., ftt pp. 6(50, (501. 

(s) Gibson v. Small (1833), 4 II. L. Cur, 353, per 1‘AHKE, 1)., at p. 397 : 
‘'Tho custom of Initio, which is a matter of evidence, maybe used <0 annex 
incidents to all wiiltcn contracts, commercial or agricultural, and otheis, which 
do not by their terms exclude it, upon tho presumption that tho parlies have 
contracted with reference to such usage, if it is applicable ”; and see II ilk ms v. 
11 ood (1848), 17 L. J. (q. n.) 319, per Lord Denman, C.J., at p. 320; Smith 
y. Wilson (1832), 3 B. & Ad. 728. 

(a) Tucker y. Lingo (1883). 8 App Cas. 508, per Lord Blackburn, at p. 511; 
Meyer y. Dresser, supra, per Eht.e, (J. J., at p. 060. 

(b) Gibson v. Small, sujira, per Pahice, 13., at p. 397; Brenda Steamship 
Co. v. Green, [1900] 1 Q. B. 0 I 8 , C. A. (exclusion of usage of tho port in a 
char ter paily); seo also Iiopmcr A Co. v. Sloate, 1fosegood <b Co. (1905), 92 L. T. 
328, per CitANNELL, J., at p. 332, where the result of habitual contracting out 
of a usage is considered; Tucker y. Linger, supra. For express exclusion of 
usage, see Brenda Steamship Co. v. Green, supra. 

(c) IIut<hvnsm v. Tutham (1873), L. It. 8 C. P. 4S2; Aktieselkab Jfellos v. 
Ekman & Co., [1897] 2 Q. B. 83, O. A. 

(d) Tucker v. Linger, supra; llumfrey y. Date (1857), 7 E. & B. 266 ; Parker 
v. Ibbetson (1858), 4 0. B. (n. r.) 346. For an instance of a practice of ship¬ 
owners to commit breaches of the chartcrparties paying compensation in case 
of loss, see Royal Exchange Shipping Co. v. Dixon (1886), 12 App. Pas. 11 ; and 
Apollinans Co. v. A lord Deutsche Insurance Co., [1904] 1 K. B. 252. 

(e) Moult y. Holliday, [1893] 1 Q. B. 125, per Cuannell, J., at p. 130. 
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practice of contracting out becomes so general that the adoption ot 
the usage becomes the exception rather than the rule, the usage 
becomes thereby extinguished (/). A usage may be extinguished 
by the gradual adoption of another usage which is inconsistent 
with it (y). 

Sect. 2. — Characteristics. 

Sub-Sect. 1 .—In General. 

469. Every usago, whether in respect of a particular trade, branch 
of business or occupation, and whether affecting laud or not, must 
he notorious, certain, and reasonable, and it must not offend against 
the intention of any legislative enactment ( h ). It is no objection 
to a usage that it cannot be shown to havo existed from time 
immemorial. Evidence of such existence is not required (i). It is 
not so much a question of the longth of time that a usage has 
existed as the notoiiety which it has gained that must be considered 
in determining whether or not a particular usage applies in a 
particular case (k); for usage, however recent, may be valid, provided 
it be generally known (l). 


Sub-Sect. 2.— Notor - dy . 

470. Every usago must have acquired such notoriety in the 
branch of trade or commerce or in the department of business or 
amongst tho class of persons who are affected by it, that any pei'son 
in that branch or department or class who enters into a contract of 
u nature affected by the usage must be taken to have done so 
with tho intention that the usago should form part of the 
contract (in). 

A usago of trade by which goods are left in the possession of 
persons to whom they do not belong must, in order to exclude the 
doctrine of reputed ownership in regard to the laws of bankruptcy, 
be a notorious usage; that is to say, it must be generally known 


(/) Ropner A Co. v. Sloate, Ilosegood A Co. (1905), 92 L. T. 328, per 
Cuannixl, J., at p. 332. 

(r/) Moult v. Holliday, [1S98] 1 Q. 13. 125. 

(A) For judicial dicta upon tlio general essential characi-iistics of a valid 
usage, see Nelson v. Dahl (1879), 12 Ch. 1). 508, 0. A., per JKNB 1 -X, M.R., at 
p. 675 ; Devotialdv. lloseer A Sons, [1900] 2K. B. 728, C.A., per Farwht.l, L.J., 
at p. 713 ; Dash wood v. Magniac, [1S91J 3 Ch. 306, 0. A., per Kay, L.J., at 
p. 370. 

(*) Daihwood v. Magniac, supra. 

(k) Moult v. Hdlhday, supra, per Chaxnell, J., at p. 130. As to tho 
quostion whether modern usage can attach the incident of negotiability 
to written instruments which otherwise would not be negotiable, sue p. 260, 
note («), post. 

(l) Crouch v. Credit Fonder of England (1873), L. It. 8 Q. B. 374, per Black¬ 
burn, J., at p. 386. 

(m) Ji. v. blnke-upon-Trent (Inhabitants) (1843), 5 Q. B. 303, per Lord Den¬ 
man, O.J., at p. 307, and per Colkridoe, J., at p. 308; Re Goetz, Jonas A Co., 
Ex parte The Trustee, [1898] 1 Q. B. 787, C. A., per A. L. Smith, L.J., at p. 795; 
Nelson v. Dahl, supra, per Jkssel, M.It., at p. 675 j Devonald v. Rosser A Sons, 
supra, per Farwell, L.J., at p. 743; Plaice v. Allcock (I860), 4 F. & F. 1074; 
Rainy v. Vernon (1840), 9 0. & P. 559; llolderness v. Collinson (1827), 7 B. & 
C. 212, per Bayley, L.J., at p. 216. 
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in that particular trade or business, and not merely known to 
persons dealing in a particular market (n ); and it rmiat be so well 
known that the ordinary creditors of a person carrying on such a 
trade or business are likely to know that it exists(u). 


Sttu-Sect. 3.—Certainty. 

471. Every usage must be certain (ji). It must be uniform as 
well as reasonable , and in order to be incorporated as a term in a 
written contract it must have just as much ceitainty as the written 
contract itself ( q ). 

A usago is not, however, bad for uncertainty because it depends in 
its opoialien upon what a tribunal thinks to be reasonable (r). 

Sub-Sect. 4.— Reasonable Nature. 

472. A usage must be shown to he reasonable before it will be 
im pm tod into a contract (i). Whether a custom is leasonablo or 


(«) Re (Joels, Jonas A Co., Kr. /«nle The Trushe, [1898] 1 Q. 13. 7S7, 0. A*; 
Re Hill (1ST.')), 1 Cb. 1). .70;}, 0. A. (an alleged usago of coach buildeis); Re 

Matthews, Ax pat te Paired (1875), 1 Cli. I). 501, 0. A. (usago of hotel koopeis 
and fiunituio dealer.-.); Re Eloremc, I'.'x pax te Wuiqfuld (1879), 10 Ch. J). 501, 
0. A., per .JkSSEr,, At. R., at pp. 500, 504; Re IVooih. aid, Ex parte Huyt/ms 
(188(5), 54 1.. T. 683. As to reputed ownership, see title IJAKKiiurrOY a no 
Insolvency, Yol. II, p. 173. 

(o) Re Hill, so/na, Re Matthews, Ex parte Rowell, supra; Re Caution, Ex 
parte Ilof/.uis (1873), 8 (Jli. App.520 

(;>) Re well v. Cmp (1821), 1 0. .V 1*. 392, per P»ES r, (tJ., afcp. 393 ; Deiunahi 
v. Rossir if; Sons, [1900] 2 it. 15. 728, A , jxr FAUWKrr., L J., at p. 713; 
Cooper v. Strauss A Co [ 1898), 14 '1'. h. It. 233; Re Wallers, ll’inscr, Hamm 
awl Shaw, Son A Co., [1901] 2 K. R 152, per (_ iiannci.u, J., at p. 159; Daun 
v. City of London Diemry ( r o. (1809), L. It. 8 Kq. 155 ; Ihnkir v. Edwauls 
(1887), 57 L. J. (q. li ) 117. 0. A., per Lord Esiiek, M.R., at p. 148. 

(q) Kelson y. Dahl (1879), 12 (Jh. J). 5G8, 0. A., ptr Ji'.saicL, At.It., at p. 575; 
Tho decision was reversed (Dahl v. Nelson, Donkt i A ('<■. (1881), 6 App. Las. 
38), but tho abovo duhun was not questioned; Re Walkers, Winter, Do win 
and Shaw, Son A Co , supra, where a usage in tho London coin trado preventing 
buyers'lioni rejecting giain for difference or vanation in quality, unle-s tho 
same was excessive or unreasonable, and was so found hi aiInflation under 
tho contiact, was bold not to bo bad on tho ground of uncertainty. 

(r) Tucker v. Linger (1883), 8 App. (Jas. 508, per Lord Hi.ackbukn. at p. 513, 
and pei- Lord O’Hagan, at p. 509; Todd v. Reid (1821), 4 11. & Aid. 210 ; boo 
also Paxton v. Courtnai/ (1800), 2 F. & F. 131, whero it was held that an alleged 
usago in tho undoitakmg trad© was unreasonable, wheioby it was claimed that 
undertakers, iu each funeral, might charge tho entire original cost of certain 
articles of funoral furniture used, although theso articles might beubed at other 
fuuoials ; Pa lion v. Court ray, supra, citing AIaui.e, J.; 11 It is a usage in 
tho strawberry business to put all the big strawberries at the top of the 
pottle, and all the had ones at tho bottom ; but that would haidly be a 
valid custom ns against a purchaser who bought a fair puttie"; Jh aUburn 
v. Foley J678), 3 0. 1*. 1) 129, whero an alleged usage that an outgoing 
tenant should look to tho incoming tenant for payment for seeds, tillage 
etc. properly bestowed by the fmmor upon & farm m the Inst months of 
his tenancy, and that tho landlmd was thereby relieved fiom nil liability, 
was held unreasonable and bad ; Gibson v. Cruk (1862), 1 II. & C. 142, whero 
an alleged usage amongst shipbrokeis for the payment of commission upon 
introductions was held bad ; l'laice v. Allcock (1866), 4 F. & F, 1074, where 
a usage for Nottingham bleachers to have a general lion over goods pent 
them to bleach was hold reasonable; Scott v. [mug (1830), 1 13. & Ad. 605, per 
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not is a question for the court (*); but the question whether or not 
the iHa"e exists is for tho jury. Evidence therefore which tends to 
show that an alleged usage would be unreasonable is material os 
lending to show that such a usage doos not exist (a). 

No one who is ignorant of an alleged usngo can be bound by it if 
it appears to bo unreasonable, for he can only be assumed to havo 
acquiesced iu a reasonable usage ( b ). 

473. A usage is not reasonable unless it be fair and proper and 
such as reasonable, honest, and right-mindod men would adopt ( c). 
A usage, however, which is founded on the general convenience 
of all parties engaged in a particular department of businoss can 
never be said to bo unreasonable (tZ). There can be very few cases, 
where a usage has been sufficiently proved, in which a court could 
hold that tho usngo was unreasonable, for the fact that the usage 
has boon established arid followed tends to show that tho usage is 
convenient ( c ). 

An arrangement which it would not be unreasonable for indi¬ 
vidual persons to adopt by express agreement, would not be 


Lord TenI'KUDUN, C.J., at pp.G12 et set].; ll> tomley v. Forbes (1838), 5 Lin#, 
(x. c ) 121, per Tindal, U.J., at pp. 127, 128; Nnlaon v. James (1882), 9 Q. 13. D. 
5-1G, (!. A , per Lord COLERIDGE, 0 J., at p. 550, per BRETT, L.J., at p. 5.12, and 
per Col ro.v, L J., at p. 554, wlioro an allegod usage of tho Stock Exchange to 
disrogmd the provisions of a statute was held umousouablo; /hum v. Cdy of 
London Brewery Co. (1809), L. It 8 Eq loo; Robinson v. Mullet! (1875), L. ]{. 
7 II. \j. 802, p,r IlitMT, J., at. p. 818; Rnry v. Barnett (1883), 15 Q. 13. I). 388, 
0. A., per Bin, it, Al.lt, at p 392, and per Bagoallay, L.J , at p 395 (an 
alleged usage of tho London Stock Exchange); Kelson v. Dahl (18791, 12 Oh. 1). 
oGS, 0. A., ]>er Jhssel, M.R., at p. 575 ; Banders v. Jameson (ISIS), 2 Car. & Kir. 
ool, where a usage was hold reasonable that when corn is sohl by sample, if 
tho buyer doos not on tho day tho corn is sold oxuraino the bulk and reject it, 
he cannot nfteiwnids reject it, or refuse to pay tho whole prico ; rdarkbnrn 
v. Mason (1883), G8 L. T. 519, 0. A.; Marker v. Edwards (1887). 37 L. J. (o. R.) 
117, per Lord Esher, ALII., at p. 148 (usage of the London Stock Exchange 
that Dickers contracting in their own namo make thomsolves personally liable 
a-i principals); Dai.is ifc i"o v. Howard (1890), 24 Q. 13. T). 091, per Ciiaui.ls, J., 
at pp. G92 et set].; Smith v. Reynolds (1891), 8 T. L. It. 137, per Dexuan, J., at 
p. 138; Moult v. Ifallidai/, [1898] 1 Q. J3. 125; Sea Steamship Co. v Price, 
Walker <fc Co. (1903), 8 Coin. Cas. 292, where an alleged usngo that a Rteamor 
should bo regai ded as properly discharged if she was discharged at a certain 
rate, whatevor might bo tho size . f the stoiuner, wa9 held unreason,ihle; Gibbon 
v. Pease, [ 1905] 1 K. B. 810, C. A., wheie an alleged usage among architects 
entitling them to piopeity in the plans after the work had been executed was 
hold uniea-onablo ; tlopncr <fc Go. v. Stoate, lloseyood cfc Go. (1905), 92 L. T. 328, 
per Channel!,, J., at ji 330 (alleged usage to navigate lighters across a harbour 
bar by means of a waip); Dtronald v. Rosser <k Sons, [190G] 2 IC. B. 728, C. A., 
per Ear well, L.J , at p. 733. 

(a) Ihadbum v. Foley (1878), 3 0. P. D. 129, per Lindley, J., at p. 135; 
Jhiltomley v. Forbes (1838), 5 Bing. (n. c.) 121, per Tindal, C.J., atp. 128. 

(«) BoWmdey v. Forbes, supra, per Tindal, C.J., at p. 128. 

(b) Neileon v. James, supra , p<r Brett, L.J., at p. 552; Seott v. Irving (1830), 

1 13. & Ad. G05, per Lord Tknteuden, at p. 612. See further pp. 2GG et seq., 
post. 

{.-) Paxton v. Courtnay (I860), 2 F. & F. 131, per Keating, J. See also 
T.euclchart v. Cooper (1830), 3 Bing. (n. c.) 99, per Tindal, C.J., at pp. 107, 109. 

(J) GrisscJl v. Brietowe (18G8), L. B. 4 0. P. 36, Ex. Ch., per Cockdurn, O.J., 
at p. 48. 

(<) Mi ult v. Ualliday, supra, per Channel!,, J., at p. 130. 
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unreasonable as a usage if adopted by a class of persons dealing in 
a particular commodity or engaged in a particular business (/). 


Sub-Sect. 5.— Legality. 

474. A usage must also be legal. No usage, however extensive, 
will be allowed to prevail if it bo directly opposed to positive law, 
which for this purpose includes such usages as, having been 
sanctioned and adopted by the courts, have become, by such adoption, 
part of the common law; for, to give eft'ccfc to a usage which involves 
a defiance of tho law would be obviously contrary to fundamental 
principle (g). An incident which the parties to a contract cannot 
themselves introduce into the contract by express stipulation cannot 
lie annexed to that contract by tacit stipulation arising from alleged 
usage (h). 

Tims, an alleged usage is not valid which would tend to alter 
interests in land as recognised by established legal principles; or 
which would allow interests in land to he created in writing, con- 
traiy to tho provisions of tho Statute of Frauds (i). 

* 

475. Similarly, tho superior courts have at all times investigated 
tho customs and usages which havo been adopted by inferior 
courts as pait of their practice, and, unless such usages are found 
to he in harmony with the principles of law, they have always boeu 
rejected as illegal (l). 

A usage may, however, supplement and even vary (m) tho law, 


(/) UrisSellv. Brislotve (18CR), L. It. 4 0. P. .‘{I!, Ex. Oh., per Pookiiuhn, P.J, 
at p. 47. 

Of) (Jomlwin v. IlobarU (1 87.j), L It. 10 Exrh. Ex Oh., per Pookhuln, P. J., 
at. p. 357 ; NetOou v. James (1882). it (1. Ii. 1). ,')4<5, C. A.. / er Lord Por.KWiKiE, P .1 , 
at p. ,>51, per llUETT, L J., at ]>, o’t‘2, per Co'iTo.Y, L.J., at p. 55-1 ; /faint v. City 
of London 11 ret eery Co. (1800), E. It. 8 Kq. 1 o.>, at p. 1(51 ; Ihshwood v. Maqutae, 
il.SOl] 3 Ph. 306. 0. A., per Kay, L.J., nt p. 372. Soo, however. Stewart v. 
West India and J’anfie Steamship Co. (1873), Ii. It. 8 Q. B. 88, 3(52, Ex. Ph. Eor 
cases where alleged usages Juno been hold hud as contruiy to settled piincijiles 
of law, see Edit v. East India Co. (1761), 2 Burr 1216, at p 1222; Oppniheim 
v. Unwell (1802), 3 Bos. & 1 J . 42. 

(h) Crouch v. Credit Ftmcur of England (1870), L. 1!. 8 Q. B. 374. at p. 3S(5. 

(i) Daun y. City of London Brewery Co., supra, per James, V.-O., at p. 161 
(an alleged usage between brewers and publicans entitling a brewer (o mid 
further sums to a debt secured by the deposit of deeds to tho prejudico of a 
second moi tgugee). ’ 

( l) Ouk v. Loudon Corporation (1862), 1 II. & 0. 338, per Pollock, C. D., at 
p. 368. 

(m) Marker v. Edwards (1887), 67 L. J. (q. b.) 147; and seo su}>ra. There 
have been dicta which at first sight appear to suggest that a usage which 
attempts to vary the common law is illegal; hut those <Hcla really appear to 
establish moroly that a usage which differs from tho law cannot have a woild- 
wido application ( Meyer v. I/resser (1864), 16 C. B. (if. 8.) 646), or that a imago 
which sets at defiance the oidinary rules of law and justico is unreasonable and 
theioforo invalid (Sea Steamship Co. v. Price, Walker <fc Co., supra, at pp. 2!)5, 
296; Oppenheim v. RusseB (1802), 3 Bos. & P. 42; Re Forth Western Rubber 
Co ., Ltd. and Multenbach & Co., [1908] 2 K. B. 907, 0. A., per Fletcher 
Moulton, L.J., at p. 922. In Attwood v. Sellar (1870), 4 O B. I). 342, M\NI8TY, 
J., said that a usage could vary the law. The rest of the court decided tho 
cose on the footing that the practice in question was not a usage. 
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sect. 2. and the fact that an alleged usage does not form part of the ancient 
Character- law merchant is not a sufficient reason for refusing to give effect 
istics. to it(»). 


Part VI.—Classification of Usages. 

Shot. 1 .—Various Classifications. 

oiftswifinal ion 476. Usages may be divided into usages of which the courts 

laho judicial notice (<>) and usages which must be proved to the 
satisfaction of tho court (;>). The former class includes all usages 
comprised in the law merchant (</). Usages may also he classified 
under three heads, namely, usages peculiar to particular localities 
and to particular local tiades and occupations {>), usages which are 
general as legards locality hut confined to particular trades and 
occupations within tho realm, and usages which extend beyond 
the realm (s). Tho last-mentioned usages are similarly confined 
to particular occupations or to persons bearing certain relationships 
to ono another. 

Usages miy bo further classified into usages which affect the 
land {a), and are because of their nature invariably of a local 
character, and usages which in no way affect tho land or the 
lelationships of persons interested in land, but affect persons 
engaged in certain trades and occupations (b). The latter division 


(n) Uomlwui v. ]\ubnr!a (187<>), L. II. 10 lilvcli. .887, Ex. Ch., at p. 0.56. 

n>) A* to judicial notico goncially, soo p. ‘2T2,pvst. 

( p) Sun p. ‘170, post. 

(<l) Hravitau v. Harnett (IS 16), 12 Cl. & Fin. 787, II. L., per Lord CamL'HE rx, at 
p. 80.'); Goodwin v. llobarts, sojna, per Couicuunx, O.J., at p. 310 . Kr. lane v. 
Mtnmy (1728), 2 1,(1. llaym. 1512; Soper v. IHble (1697). 1 Ld. 175; 

Cmter v. 1townsh (1680), Curlli. 88; Williams v. Williams (1698), Caul. 269. 

(r) Customs of tho couutiy anil other ugncultuinl usages (as to winch nee 
p. 275. post) fall under this class. So also ilo customs of pints and usaces 
of local markets, as, for instance, of tho London drygoods xrmikct (Impnuil 
/Ionic v. London and St. Katherine Voiles Co. (1877), 5 Ch. ]). 195), or the 
Liverpool wool market ( Cropper v. Cook (1868), L. 11. 3 0.1 J . 194), or tho Bristol 
wine triglo (He I {uncock. Ex paite Ludlow, [1879] W. N. 65). 

(s) An, for instance, tho usages of biokcis (llvmfrey v. Dale (1857), 7 
E. Cv. B. 266 ; liobivson v. Mollett (1875), L. II. 7 II L. 802); usages apper¬ 
taining to tho employment of domestic) servants (Moult v. Holliday, [1898] 
1 (). B 125). 

(a) So-called customs of tho country, which aro almost invariably agri- 
rultui.d usages uml not immomoiial customs ( Dashwood v. Muyviac, [1891] 
3 Cb. 606. 0. A., per Kay, L J., at p. 370), form a largo and impel tan t class of 
usages which affect land. r l lie phrase “ custom of tho country ” is essentially 
a loose ono and lias been applied to strict immemorial customs, to agricultural 
usages affecting the rights of landlords and tenants, and to usages which do not 
affect l.uid at all. Tho second of these applications is the most correct. See 
also title Agkicultuhh, Vol. I., p. 213. 

(b) As, for instance, usages of the iron trade (Gunn r. Bokkow, Vaughan 

Co. (1873), 10 Oh. App. 491 ; Merchant Banking Co. of London v. Phoenix 
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includes those mercantile usages which are comprised in the law 
merchant (c) as well as othor mercantile usages which exist irrespec¬ 
tive of territorial or national considerations (d). 

Sect. 2. —Usages between Landlord and Tenant. 

477. The common law has done so little to prescribe the relative 
duties of landlord and tenant, leaving the latter at liberty to pursue 
any course of management he pleases provided he is not guilty of 
waste, that the courts have been favourably inclined to the intro¬ 
duction of such regulations in the mode of cultivation as liavo been 
shown by experience in any district to be tho most beneficial to all 
parties (c). These regulations under the name of “ customs of tho 
country” or “tenant-right” have long prevailed in different 
counties and districts of the country, and include claims to remu¬ 
neration of an outgoing agricultural tenant for various operations 
of husbandry, the ordinary return for which he is precluded from 
receiving by the termination of his tenancy. This claim ordinarily 
extends to one or more of the following objects, namely, the crop 
which the outgoing tonant has sown and leaves in the ground, tho 
preparation of the soil for crops by tillage, the straw, hay, and dung 
left on the farm, and growing underwood. 

478. In some parts of the country a modern usage lias sprung 
up conferring a right on the outgoing tenant to bo reimbursed 
certain expenses incurred by him in cultivation, other than those 
of ordinary husbandry above referred to. Among these expenses 
are included tho purchase of food for stock, the purchase of certain 
kinds of manure, and the draining, chalking, and marling of tho 
soil. Those usages liavo gradually grown into general acceptance 
in certain districts until they have ultimately become recognised 
thoro as the custom of the country (/). 

These local usages are imported into leases or agreements for tho 
letting and occupation of land between landlords and their tenants, 


Bessemer Steel Co. (1877), 5 Oh. 1). 205 ; Johnson v. Raylton (1881), 7 Q I! T). 
438, 0. A.); of the glove tiade (Chairner v. Cummun/s (1S46), 8 Q. Ii. 311); 
of piano dealers (Re Bbinshard, Ex parte JIallersley (1878), 8 Ch. D. 00J). 

(e) As to the law merchant, see p. 259, post. 

(a) As, for instance, the usage of East India merchants (Coventry v. Gladstone 
(1867), L. II. 4 Eq. 403). 

(e) Hutton v. Warren (1836), 1 M. & W. 46 6, per PARKE, B., at p. 476. 

(/) See tho lteportof the Select Committee on Agricultmal Custom, 1848, 
clauses 1, 2, 4, 5, and 8; usagoa of the foregoing nature are expressly pre¬ 
served by the Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), s. 1 (3); 
after this report was made the Central Chamber of Agriculture issued threo 
reports on “Unexhausted Improvements” in 1873 and 1874. Tho second 
report stated that tho Itopoit of tho Seloct Committee on Agiicultural Custom, 
1848, could no longer bo relied upon as giving a full or accurate account of the 
customs of the country, inasmuch as those prevailing in 1873 sliowod a marked 
difference to those prevailing in 1848. It therefore follows that tho present 
customs of the country are probably difforeut, to a considerable extent, from thoso 
of 1873, and that, as this change is constantly in progress, it is of little use 
specifying tho present customs of the country with any particularity. For the 
same reason cases decided many years ago upon the then existing agricultural 
customs are of little use as affording a guido to the present customs. See also 
title Agriculture, Yol. I., p. 243, 
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who are presumed to contract with reference to the local usage 
unless the terms of the agreement, expressly or by implication, 
negative such a presumption ( 7 ). 

479 . Whete there is a written agreement between the parties, it 
is naturally to bo expected that it will contain all the terms of this 
bargain ; hut if it is entirely silent as to some material particular, 
such as the terms of quitting, it may let in the custom of the 
country as to that particular (h). If, however, it specifies any of 
those terms, regard must be had to the lease alone ( 1 ). The custom 
of the country applies only where the specific terms are unknown, 
and is usually based on the principle that a tenant should in 
justice quit upon the same terms as those upon which he entered. 
If a tenant on entering tho farm has paid for a way-going crop or 
for foldugo, manure, fallowing, or tillage, then, if the lease be wholly 
Bilont as to the terms upon which he is to quit, tho custom of the 
country may bo introduced entitling him to receive an allowanco or 
compensation (/c). 


(»/) Soo tho Report of tho Seloct Commit ff on Agricultural Custom, 1818, 
clause 3; Hahn la v. Barker (1833), 1 Cr. & M. S)8. 

(/ 1 ) Muniry v. Bennie (1856), 1 II. & N. 210, where a tenant held under a 
lease stipulating that ho should cultivate tho faun according to tho custom of 
tho country, and that ho would consumo with stock on tho farm, all hay, stiaw 
nnd clover grown thereon, and that tho manure thus produced should be used on 
the farm. Under tho custom of tho country tho tenant would have boon entitled 
to ho paid for tho straw and manure on leaving. It was held that the loaso did 
not provide for what was to bo done as to unconsumod straw on quitting; that 
(but for iiny custom) such straw would havo been the tenant's propotty, and that 
by the custom bo was bound to Icavo it and was entitled to be paid for it; 
/Billon v. 117 irren (1830), 1 M. & W. 406, whore the loaso contained a covonant 
by tho tenant to spend threo-fouiflis of the hay and straw on the farm and to 
bpioad the immure on the land, and to leave such manuio as wus not so 
spioad at tho end of his term for the landlord, who should pay a reasonable 
price for tho same. Tho custom ol the country was that the tenant should 
receive an allowanco for his seeds and labour of cultivation. It was held that 
tliis custom was not excluded by tho terms of the lease. Com pun < Wilkins v. 
H’cwl (1818), 17 L. .1. (Q. n.) 319; lleavan v. Delahay (1788), 1 Ily. L>. 5; 
lluldtny v. J'iijott (1831), 7 Bing. 465. 

(i) Webb v. I'lumtiur (1819), 2 B. & Aid. 746, where the leabo specified certain 
paj moats which wore to be made by tho incoming to the outgoing tenant when 
quitting tho farm, but these payments did not include any payment for foldage. 
By tho custom of tho country the outgoing tonant was entitled to an allowance 
for foldage 11 was held that the terms of the lease excluded the custom, and that 
tho outgoing tenant was not entitled to any such allowance. Cl a tie v. Roy stove 
(1815), 13 M. & W. 752, where a landlord claimed for payment to which he was 
entitled under the custom of the country for manure which he had laid on the 
farm. On evidence being given of a written agreement between him and the 
tenant reciting tho amount of manure which had been expended by tho landlord 
and stating that the tenant agreed to give up the land in the same state, or 
allow a valuation to be made, it was held that the agreement excluded the 
custom, as being inconsistent with it. See also Boraaton v. Green (1812), 16 East, 
71 ; Thorpe v. Byre (1834), 1 Ad. & El. 926. See, however, Senior v. Armytaye 
(1816), Holt (n. i\), 197, whoie a custom of the country under the denomination 
of “ tenant right," for the outgoing tenant to receive compensation for expenses 
incurred by him in working tho land during his away-going year was held to 
apply although there was a written agreement. The material terms, however, 
of the agreement do not appear in the report. 

(A-) II ehh v. Plummer, auprn, per Baylht, J. 
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480. Agricultural usages between landlord and tenant also 
frequently define the species of trees which are regarded as timber 
in the localities where the usages subsist ((). 

Sect. 8 .—The Law Merchant. 

481. Usages of merchants and usages affecting contractual 
relationships between persons ongaged in mercantile transactions 
must bo distinguished from the law merchant. The law mer¬ 
chant includes many, but not all, of the usages subsisting between 
merchants. The term “ law merchant ” is an ambiguous one. The 
relationship which it bears to the common law of this countiy is 
particularly difficult to define. It is sometimes spoken of as 
“ ancient ” and there is a tendency to attribute to it, in analogy to 
an immemorial local custom, the requisite of existence from time 
immemorial (in). It is sometimes said to form part of tho common 
law. Tin's statement, however, ig somewhat misleading, for it veils 
the fact that the law merchant is meielv a collection of usages. Jt 
may be defined as a number of usages, each of which exist among 
merchants and persons engaged in meicanlile transactions, not only 
in one particular country, but throughout the civilised woild, and 
each of which has ■acquired such notoriety, not only amongst those 
persons, but also in the mercantile woild at large, that tho eouits of 
this country will take judicial notice of it (n), A usage of the law 
merchant has therefore two characteristics—it must in tho first 
place amount to jus (jentium, that is to say, it must be in voguo 
beyond the limits of this country and its notoriety must ho cosmo¬ 
politan rather than national; and in the second placo it must be of 
such a nature that it will receive judicial notico in our courts (a). 
It does not follow', however, that every mercantile usage of which the 
courts take judicial notice forms part of the law merchant (p). It 

(l) Whitly v. Dillon (Lord) (I860), 2 F. & F. 67; Aubrey v. Fisher (1809), 
10 Fast, 4-16, where tho usago was pleaded as an immemorial custom. Existence 
from time immemorial is not, however, a necessary characlei lhtio of such a custom; 
see Dashwood v. Magniac, [1891 j 3 Oh. 306, 0. A., per Kay, L J., at p. 370; 
Chandos (Duke) v Talbot (1731), 2 P. Wins. 601, 606 ; I'aimer's Case (Kill), Co. 
Lilt. 53 a, n. (10); Cumberland's (Countess) Cute (1610), Mooio (k. u ), 812; 
Lai/jield v. Cmvper (1694), 1 Wood, 330 ; Gujjly v. 1‘mdar (1616), Hob 219. 

(m) Jkchuanaland Exploration Co. v. London Trading Dank, [1898] 2 Q. II. 
058, at pp. 665, 666. 

<v) Letliuliei's Case (1692), 2 Salk. 443, per llor.T, C.J.; Luke v. Lyde (1759), 
2 liurr. 882, at p. 887, per Lord MANsrtKi.il. 

(o) As to j udicial notice generally, seo p. 272, post. That tho courts will take 
judicial notice of tho usages compiised in tho law merchant, see Carter v. 
Dowrish (1689), Carth. 83; Lethuher’s Case, supra; Williams v. Williams 
(1693), Carth. 269 ; Soper v. Bible (1697), 1 Ld. Kaym. 175; Erskme v. Murray 
(1728), 2 Ld. ltayrn. 1542; Draiiduo v. Barnett (1840), 12 01. & Fin. 787, H. L., 
per Lord Campbell, ut p. 805; Goodwin v. Robarts (1876), L. li. 10 Exeh. 337, 
Ex. Uh., per CocKBURN, O.J., at p. 346. 

(p) The most important of the usages compiised in the law merchant relate 
to mercantile instruments, Buch as bills of exchange, promissory notes, cheques, 
bankor’s drafts and debentures to bearer, which are treated as negotiable under 
the law merchant (bee title Bills of Exchange, Vol. II., pp. 459, 564), and 
also to hills of lading, to which the same law gives a certain efficacy in passing 
tho property in the goods therein comprised ( Goodwin v. Robarts , supra ; 
LteJebarrow v. Mason (1793), 6 East, 21, H. L.; 1 Smith, L. 0., 11th od., 693); 
and seo titlo Shipping and Navigation. 
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is composed of those usages of merchants and traders in the different 
departments of trade which have been ratified by the decisions of 
courts of law and adopted as settled law with a viow to the 
interests of trade and the public convenience. The court proceeds 
on tlio well-known principle of law that, with reference to transac¬ 
tions in the different departments of trade, courts of law, in giving 
effect to the contracts and dealings of the parties, will assume that 
the latter have dealt with one another on the footing of any custom 
or usage prevailing generally in the particular department. By this 
piocess what before was usage only, unsanctioned by legal decision, 
lias bccomo engrafted upon, or incorporated into, tho common law, 
and may thus bo said to form part of it ( q ). It is, therefore, wrong 
to speak of tho law merchant as a fixed body of law, forming part of 
the common law(i), and, as itwero, coeval with it; for, as a matter 
of legal history, such n view is altogether incorrect (s). 


Part VII.- - Effect of Usage upon Contracts 
of all Descriptions] 

Suer. 1 .—Admission of Evidence of Usage Generally. 

482. As a general rule of construction no evidence is admissible 
to altor tho expressed terms of a contract ( t), and parol or extrinsic 


(y) (tvixlu'in v. Uobarts [ 1875), L. It. 10 Ex eh, .‘It! 7, Ex. Ch., }»r Cockbuun, 
C\.J , at p. 33s 

(/) Seo, for instance, lithe v. East India Co. (1701), 2 13urr. 1210, Rt p. 1226, 
where Eosri.it, J., stated that tho “ Custom of mei chants, or law of merchants, 
is tho law of tho kingdom, and id part of tho common law.” 

(s) Goodwin v llobart s, an lira, jier CocKBURN, U.J., ut p. 316 There is a 
conflict of authority with regaid to tho question whether tho law more!)ant is 
a lixed body of law or is susceptible of cluingo. This conflict has unsen with 
i.g.ud to decisions upon tlio negotiability of cortnin mercantile iubtru'.* outs. 
It has bei-ii hold that tho incident of negotiability cannot be annexed to 
installments which wero unknown to the ancient law incichant or which 
\u >!0 not negotiable under its l.des (see Ciouch v. Credit Fancier of England 
(1 ST3), I,. It 8 CJ. 11 3pi; London and County Hanking Co. v. London and 
Hirer Plate Hank (I8S7), 20 (1 13. D. 232). On the other hand, howovor, 
there aio high authorities which tend to show that modern mercantile usage may 
annex this incident in respect of documents which aie modem in tom (see 
Goodwin v. I lulling (1870), 1 App. Cas. 476; lkchuannluni Erphn atom Co. v. 
London Taxiing Dank, [ISOS] 2 Q. 13.0.58; Rumball v. Metropolitan Bank (1877), 
2 Q. 13 I). 11)4 ; Venables v. Daring Brothers & Co., [1802] 3 Ch. 627. Compare 
also PaiIrnlt/e v. Bank of England (1814), 9 Q. B. 390, Ex. Ch.; Edo v. East 
India ('o. (1761), 2 13iiir. 1216; Gh/nv. Baker (1811), 13 East, .509; Wookey v. 
Pole (1820), 4 li. & Aid. 1 ; Putt v. Clegg (1847), 16 M. & \Y. 321 ; Lang v. Smith 
(1831), 7 Bmg. 284, and Sewell v. Buahck (1881), 10 App. Cas. 74). For a full 
discussion of the state of tho law with jegaid to tho question, see 15 Law 
Quarterly lteviow (1899), at pp. 130 and 245, m hero two articles written 
respectively by Sir F. A. Bosanquot, lv 0., and Sir F. B. Palmer take opposing 
Mens, Luke v. Tyde (175!)\ 2 Buir. 882, jjer Lord Mansfield, at p. 887; 
Loth niter's Case (1692), 2 Salk. 443, per Holt, C.J. 

(0 Rutland's ( Countess ) Case (1601), 5 Co. ltep. 25b, at 26 a; Parteriche v. 
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evidence cannot be admitted to contradict, vary, or add to the 
terms of a deed (a). The court must read the whole instrument to 
ascertain its construction and gather its meaning from the instru¬ 
ment itself (b), and from the terms used, according to the sense 
and meaning of those terms, in their plain, ordinary, and popular 
sense (c). 

Sect. 2. —Admission of Evidence of Usage to Annex 

Terms. 

483. The foregoing general rules are, however, subject to modi¬ 
fication as regards usages. It has long been settled that in com¬ 
mercial transactions extrinsic evidence of a usage is admissible 
to annex incidents to written contracts in matters with respect to 
which they are silent ( d). The same rule has also been applied to 
contracts in other transactions of life in which definite usages 
have been established. The rule is founded on a presumption 
that the parties did not mean to express in writing the whole of 
the contract by which they intended to be bound, but to contract 
with reference to those usages (e). Jn all contracts as to .the 
subject-mattor of which usages provail parties are found to proceed 
with the tacit assumption of these usages; they commonly reduce 
into writing the special particulars of their agreement, but omit to 
specify these known usages, which are included, as of course, by 
mutual understanding; evidence, therefore, of such incidents is 
receivable (/). The contract is, in fact, partly expressed in writing 
and partly implied or understood and unwritten (g). The written 
contract supplies what is particular to the bargain, and the usage 
supjdies the rest (/«). 


Pou’ld (17-12), 2 Atk. 383, per Lord Hakdwioke, L.O., at p. 384 ; Irnham (Lord) 
v. Child (1781), 1 Bro. 0. 0. 92, per Lord Tnuiuow, L.O., at p. 93; Haynes v. 
llare (1791), 1 lly. Bl. 659, per Loid Loughborough, C.J., at p. 064 ; Casa v. 
Nugent (Lord) (1833), 5 B. & Ad. 58, per Lord Denman, C.J., at p. G1 ; and bco 
title Deeds and Other Instruments, p. 444, post, 

(a) Smith v. lioe d. Jersey (1821), 2 Brod. & Bing. 473, II. L., per Baric, J., at 
p. 541, 

(b) Blundell v. Gladstone (1811), 11 Sim. 467, per Shadwdll, V.-C., at p. 486 
(a case of a will); Bateman v. lloden (Lord) (1844), 1 Jo. & Lat. 856; Richardson 
v. Watson (1833), 4 B. & Ad. 787, per Parke, J., at p. 799 ; Lang v. Gale (1813), 
I M. & S. Ill; Walsh v. Treianion (1850), 15 Q. B. 733, at p. 751. 

(c) Robertson v. Ficnch (1803), 4 East, 130, per Loid Helen noROUan, C.J., ut 
p. 135; see also Malian v. May (1844), 13 M. & W. 511, per Pollock, C.B., at 
p, 517 ; Carr Montefiore (1864), 5 B. & S. 408, Ex. Cli.; Ford v. Ford (1848), 
6 Hare, 486, per WiGRAM, V.-C., at p. 490; Hicks v. Sallitt (1853), 23 L. J. 
(OH.) 571, 0. A. 

(<i) Hutton v. Warren (1836), 1 M. & W. 466, per Parke, B., at p. 475 ; Gulf 
Line v. Laycock (1901), 7 Com. Cas. 1, per Kennedy, J., at p. 4. 

(e) Hutton v. Warren, supra, per Parke, B., at p. 175; Gibson v. Small 71853), 
4 II. L. Cas. 353, per Parke, B., at p. 397 ; Brown v. Byrne (185-4), 3 E. & B. 
703, per Coleridge, J., at p. 715 

(/) Brown v. Byrne , supra, per Coleridge, J., at p. 715; see also Gibson v. 
Small, supra, per Parke, B., at p. 397; Meyer v. Dresser (1864), 16 C. B. (n. s.) 
646, per Erle, C.J., at p. 660. 

(y) Brown v. Byrne, supra, per Coleridge, J., at p. 715; Humfrey v. Dais 
(1857), 7 E. & B. 266, per Lord CAMPBELL, C.J., atp. 271. 

(h) Meyer v. Dresser, supra. 
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Custom and Usages. 


Sect. S. 

Admission 
of Evidence 
of Usage to 
Annex 
Term 3. 


Tims, evidence of usage has been admitted to add terms to 
contracts relating to marine insurance (r), charterparties (k), bills 
of lading (f), sale of goods (mi), Stock Exchange transactions (n), 
building ( 0 ), brokers(p), and actors (</), and also to contracts between 
landlord and tenant (r). 


(t) Lethulier's Case (1692), 2 Salk. 443 (whore the wo ids “ warranted to 
depait with convoy ” wore constiued by the usage of merchants to mean that 
the ship was fust to proccod to tho rendezvous of the convoy); I'and v. Consoles 
(1704), 2 Salk. 445; Gordon v. Motley (1747), 2 Stra. 1204; Bitty v. lloyal 
Exchange Assurance Co. (1757), 1 Burr. 341 (usage that ship’s sails, when ou 
shore to bo cleaned, wero slill covorcd by the policy); Noble v. Kmnoway (17S0), 
2 Doug. (ic. B.) 610 (usage that goods remaining ou board long after arrival 
wero covered by policy); Racket v. London Assaran<e Vo. (1784), 2 Bos. & I*. 
432, n.; Brough v. Whitmore (1701), 4 Term Rep. 206; Vallance v. Dewar 
(1808), 1 Camp. 603; Milhr v. Tdlierington (1802), 7 II. & N. 954, Ex. Ch. 
(usage that goods jettisoned wero not covered by policy). 

(k) lUittomlcy v. Fmbes (1838), 5 Bing. (n. c.) 121 (agreement to pa}' 
at so much per ton for goods shipped at Bombay ; evidence was allowed 
of a usage to pay aecmdiug to measurement taken bofme tho goods were put 
on board); Chnuraud v. Avgcr stein (1791), Peake, G1 (usage that words “in 
tho month of October” entitled merchants to lix the oxuct day) ; Cuihberl 
v. Gumming (1865), 11 Exch. 405 (usage of loaning sugar in hogsheads); Fust 
v. Domic (1801), 5 B. & W. 20 (usage of the port of loading as to the pioportions 
of weight and measurement tonnage); Hutchinson y. Tatham (1873), L. R. 8 
(J. J\ 482 (usage as to agents’ personal liability if principal not disclosed within 
a lcasonnblo timo); Norden Steam Co. v. Dempsey (1870), 1 C. P. D. 054; 
Aktieselkab Ilthos v. Ekman A Co., [1807] 2 Q. B. 83, 0. A. 

(l) Haynes v. Holliday (1831), 7 Bmg. 5S7, wlioro a shipmaster agreed to 
cany “a boat” of coitain dimensions and was allowed to show that by a 
tisugo I 10 w'us ontitlcd to take oil its deck whon carried by his ship; Brown v. 
Byrne (1854), 3 E. & B. 703; Russian Steam-Navigation Co. v. Silva (1803), 
13 0. B. (n. s.) 010. 

(m) Syeis v. Jonas (1848), 2 Exch. Ill (usage that a salo of goods should bo 
by sample); Moore v. Campbell (1854), 10 Exch. 323; Luias v. Bristow (1858), 
E. B. & E. 907 (agreement to puicliaso a cargo of “ best oil,” “ mfouor 
oil” to be takon at a reduction; evidence of a us ago was admitted to show 
that tho contract was only performed if a substantial portion of tho whole was 
“best oil”); Johnson v. Raylton (1881), 7 Q. B. D. 438, 0. A. (usage that 
rnanufactuier must supply goods of his own make) ; Re Wallas, Wmscr and 
IJamm and Shaw, Son A Co., [190*4] 2 If. B. 152; see also Be North Western 
Rubber Co., Ltd. and Uuttenbuch <§: Co., [1908] 2 K. B. 907, C. A. 

(«) Sutton v. Tatham (1889), 10 Ad. & El. 27; Bayhffe v. Buiterworlh (1847), 
1 Exch. 425; Grisscll v. Bristow G8G8), I;. It. 4 C. P. 36, Ex. Ch.; Coles v. 
Bristowe (1888), 4 Gh. App. 3; Scott v. Godfrey. [1901] 2 If. B. 72G. See also 
title Stock Exchange. 

( 0 ) Moon v. Witney Union Guardians (1837), 3Bing. (n. c.) 814 ; Myersv.Sarl 
(18G0), 3 E. & E. 30G; tiorth y. Bassett, [1892] 1 Q. B. 333. 

( p) Humfrcy v. Dale (1857), 7 E. & B. 266 (liability of broker for undisclosed 
pmicipal); Allan v. Sun dim (1862), 1 II. & C. 123 (shipping brokers’ commis- 
nonl; Fhet y. Mutton (1871), L. R, 7 Q. B. 12G (fruit hade); Robinson v. 
Mollett (1875), L. R. 7 II. L. 802 (tallow trade); Imperial Banky. London and 
St. Katharine Docks Co. (1877), 5 Ch. D. !95 (dry goods trade); Pike v. Ongley 
(1887), 18 a B. D. 708, 0. A. (hop trade). * ' " 

(y) Grant y. Maddox (1846), 15 M. A w. 737, where an actress was engaged 
to perform at a certain salary per week, und ovidenco was nllowod to Bhow that 
she was only outitled to be paid during the theatrical season. 

(r) Wigglesworth v. Dallisov (1779), 1 Doug. (k. b.) 201,1 Smith, L. C., 11th ed., 
645 ; Beavan y. Delahay (1788), 1 Uy. JB1. 5; Senior v. Armytage (1816), Holt 
.N. P.), 197 ; Holding v. d'fggott (1831), 7 Bing 465; Hutton v. Warren (1836), 
1 M. & W. 466; and see Clayton y. Gregson (1836), 5 Ad. & EL 302. See title 
Landlord and Tenant. 
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484. But the evidence received must not be of a term which is 
repugnant to, or inconsistent with, the written contract (s). Evidence, 
in other words, is admissible to explain that which is doubtful, but 
it is not admissible to contradict that which is plain ( t). That the 
usage merely varies the apparent contract, however, is not of itself 
Buflficientto exclude the evidence, for it is impossible to add any 
material incident to the written terms of a contract without altering 
its effect, more or less (a). 

In order that the material incident which it is sought to annex 
shall fall within the exception of repugnancy, the incident must be 
such as if expressed in the written contract would make it insensible, 
or inconsistent^), or thoroughly unreasonable(c). Thus, evidence 
of usago whereby it was sought to annex terms has been rejected on 
the ground of the repugnancy or inconsistency of the usage in the 
case of contracts relating to marine insurance (d), charterpartios (e), 
bills of exchange (/), brokers (g), bills of lading (/<) and sale of 


Sect. % 
Admission 
of Evidence 
of Usage to 
Annex 
Terms. 

Repugnancy. 


(*) Brown v. Byrne (ISM), 3 15. & 13. 703, per COLERIDGE, J., at p. 715; 
Reynold* <6 Co. v. Tomlinson , [1896] 1 Q. 13. 580 (Vharfoipaity) ; Ilayton v. Irwin 
(1879), 5 C. P. T), 130, C. A. (eharterparty); see also Aklieselkab Helios v. 
Elman & Co., [1897] 2 Q. 13. 83, C. A., per Lord Esiter, M.R., at p. 87; 
Cuthbert v. Gumming (1855), 11 Exoh. 405, per CoLEKinoE, J., at p. 40S; Gulf 
Line v. Lmjcock (1901), 7 Com. Can. 1, per Kennedy, J,, at p. 4; Russian 
Steam-Navigation Co. y. Silva (1863), 13 O. B. (n. s.) 610, per Keating, J., at 

p. 618. 

(<) Blackett v. Royal Exchange Assurance Co. (1832), 2 Tyr. 266, per Lord 
Lykdiiurst, O.B., at p. 274. Soo also Crofts v. Marshall (1836), 7 0. & P. 
597; Phdlipps v. Bruud (1856), 1 IT. & N. 21 ; Abbott v. Rates (1875), 45 L. J. 
(q. b.) 117, U. A.; Bowes v. Shand (1877), 2 App. (’as. 435, per Lord Cairns, 
L.O., at p. 468 ; Russian Steam-Navigation Co. v. Silva, supra, per Keating, J., 
at p. 618. 

(«) lhoirn v. Byrne, supra. 

(b) Ihim fret/ v. Bale (1857), 7 E, & 13. 266. per Lord Campbell, O.J.; 
Aklieselkab Helios v. Ekmnn & Co., supra, per Lord EsilEli, at p. 87. 

(r) Barrow v. Dyster (1884), 13 Q. 13. I). 635, wheie evidence of a usago was 
rejected because had (lie usago been incorporated into the written contract 
(which contained an arbitration clause) the effect would have been to make the 
interested parties judges in their own cause. 

(d) Blackett v. Royal Exchange Assurance Co., supra (usage for underwriters 
not to pay for loss of boats canied on a ship’s quarter); Hall v. Janson 
(1855), 4 E. & B. 500; Dickenson v. Jardme (1868), L. It. 3 C. P. 639 (jettisoned 
goods). 

(e) Phillipps v. Briard, sujvra; Scruttonv. Childs (1877), 36 L. T. 212; Huy ton 
v. Irwin, supra; The Alhambra (1881), 6 P. I). 68; Lishman v. Christie (1887), 
19 Q. B. D. 333, C. A. ; The Nifa, [1892] P. 411 ; Reynolds <& Co. v. Tomlinson, 
supra; Qulf Line \. Laycock, supra; Mtlcalfe, Simpson it Co. v. Thompson, 
Pattrick and Woodwork (1902), 18 T. L. R. 706. 

(/) Suse v. Pompe (1860), 8 0. B. (N. s.) 538, where a bill of exchange drawn 
and indorsed in England and payable abroad was dishonoured by the acceptor’s 
non-payment, and the holder was hold entitled as against the drawer to recover 
from tho latter the amount of the re-exchange, but evidence of a usago 
entitling the holder alternatively to recover the sum he gave for the purchase 
of the bill was rejected, as being evidence of a usage which contradicted the 
written bill. 

(y) Hodgson v. Davies (1810), 2 Camp. 530; Jones v, Littlcdale (1837), 6 Ad. & El. 
486; Trueman v. Loder (1840), 11 Ad. & El. 589 (tallow trade); Gibson v. Crick 
(1862), 1 H. ft 0.142 (shipping brokers); Barrow v. Dysler (1884), 13 Q. B. D. 
635 (liability of broker for undisclosed principal). 

(h) Fawkes v, Lamb (1862), 31 L. J. (q. b.) 98, where a written contract 
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Admission 
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of Usage to 
Annex 
Terms. 

Application 
of rules. 


To explain 
terms. 


Custom and Usages. 

goods (i), and also in the case of contracts botween landlord and 
tenant (k). 

485. The foregoing rules of construction and as to tho admission 
of evidence of usages apply to all manner of valid usages and to all 
contracts, whether between commercial persons, or between persons 
engaged in trade, or between persons occupying positions in any 
department of business life; they also apply to all local usages and 
customs of tho country which are not immemorial customs (£). 


Sect. 8. —Admission of Evidence of Usage to Explain Terms. 

486. Evidence of usage may bo admitted to explain terms which 
are primd facie unambiguous (m); and to supply, as it were, the 
mercantile dictionary in which to find the mercantile meaning of 
tho words which are used (n). Mercantile contracts are very com¬ 
monly framed in a language peculiar to merchants; the intention 
of the parties, though perfectly well known to themselves, would 
often bo defeated if this language were strictly construed according 
to its ordinary import in tho world at large. Evidence, therefore, 
of mercantile usage is admitted in ordv** to expound the language 
and arrive at its true moaning; and in construing a contract 
among merchants, tradesmen or other persons similarly related to 
each other, the evidence will not be excluded because the words 
are in their ordinary meaning unambiguous ; for tho principle of 
admission is that words perfectly unambiguous in their ordinary 
meaning are used by the contracting parties in a diffcrcnc sonse (o). 
Althougii parol evidence is not admissible to contradict a document, 
the terms of which have no other meaning than their ordinary 
meaning and acceptation, yet if the parties have used terms, which 
boar not only an ordinary meaning, but also one peculiar to the 
department of trade or business to which the contract relates, it is 
obvious that due effect would not be given to the intention if the 
terms were interpreted according to their ordinary and not according 
to.their peculiar signification (p). Therefore, whenever such a ques¬ 
tion has come before the courts it has always boon held that v, > ore 


was silent iib to any allowance of .varuhouso rent, and evidonce was rejected to 
prove a parol agreement to oxciudo tho usual allowance. 

(/) Yates v. Pym (1816), 6 Taunt. '146; Ford v. Yates (1841), 2 Man. & G. 
610. 

( le ) Borhston v. Orem (1812), 16 East, 71 ; Webb v. Plummei (1810), 2B. & Aid. 
746; Roberts v. Bar7.tr (1863), 1 Cr. A M. 803. 

(/) Smith v. Wilson (1832), 3 II. & Ad. 728. per Pabke, B., at p. 733 ; Hutton v. 
Warren (1836), 1 M. A W. 466, per Pakku, B., at p. 475; Grant v. Maddox 
(1846), 15 M. A W. 737, j>er Aldkkson, B., at p. 743. See also p. 257, ante. 

(m) Gulf Line v. Laycock (1901), 7 Coni. Can. 1, per Kennedy, J.. at p. 4 ; 
Bowes v. Sh.tnd (1877), 2 App. Cas. 455, pei Lord Oaihns, L.C., at p. 468. 

(n) Bowes v. Shand, svpia. 

(o) Brown v. Byrne (1854), 3 E. A B. 703, per Coleridge, J., at p. 715; 
Bavhle v. Knoop (1867), L. H. 2 Excli. 125, per Kei.lt, C.B., at p. 129; Bowes 
v Shand, supra, par Lord Caikn«, L.C., at p. 462; lie North Western Rubber 
C»., Ltd., and Huttenlach <fc Co., [1908] 2 K. B. 907, C. A., per Buckley, L.J., 
atp. 923. 

(p) Myers y. Sari (I860), 3 E. & E. 306, per CoCKBTTBN, O.J., at p. 315. 
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the terras of the contract under consideration have, besides their 
ordinary and popular sense, also a peculiar meaning, the parties 
who have drawn up the contract with reference to some peculiar 
department of trade or business must have intended to use the 
words in the peculiar sense. This is but an application of the 
well-known rule that the interpretation of contracts must be 
governed by the intention of the parties; and, from the nature 
of the case, the peculiar meaning of the terms used can bo 
discovered only by means of parol evidence ( q). 

487. Where it is shown that a term or phrase in a written 
contract bears a peculiar moaning in the trade or business to which 
the contract relates, that meaning is primd facie to bo attributed to 
it, unless upon construction of the whole contract enough appears, 
either from express words or by necessary implication, to show that 
the parties did not intend that meaning to prevail (r). Thus, 
evidence of a usage has been admitted to show that tho word 
“ thousand ” as applied to rabbits in a lease of a warren meant ono 
thousand two bund rod (*) ; to show the meaning of the word 
“ weeks” as used in a contract for the engagement of an actress (t) ; 
of the word “months” in a chartcrpaity (it); of the words “next 
two months” in the iron trade (r); of tho word “days” in a bill 
of lading (u ); the meaning of ami the distinction between tho 
words “good” and “ line ” in tho barley trade (x) ; the meaning 
of the words “running days” in a chartevparty (y) ; of Die expres¬ 
sion “no St. Lawrence ” in a policy of insurance (z) ; what latitude 
is given by the word “ about ” (a) ; the meaning of tho word “ level ” 
as understood by miners in tho district (b); what “Liverpool” 
meant in a charterparty as a port of arrival (c) ; that tho term 
“ particular average ” did not include expenses incurred in saving 
insured property (d) ; that tho term “ Gulf of Li aland ” was treated 
by merchants as part of the Baltic (e ); what the word “ wet ” meant 
as applied to oil(/); that “pimento” did not mean sea-damaged 
pimento (g) ; tho meaning of the word “ statuary ” in the carrying 


Skit. 8. 
Admission 
of Evidence 
of Usage to 
Explain 
Terms. 


Words used 
primd facie 
in peculiar 
in caning. 


( 7 ) Myers v. Surf (1860), 3 13. & 13. 300, per Cockiujkx, C'.J., at p. 315, per 
Hilt., J., at p. 318. i>er Blackburn, J., at p. 319. 

(r) Myers Sari, supra, per Bi.ACKr.VKN, J., at p. 319; f>co also WtlLins v. 
Wood (18-18), 17 L. J. (Q. B.) 019 

(s) Smith v. Wilson (1832), 3 B. & Ad. 728. 

(<) Grant v. Maddox (181(3), 13 M. & W. 737; soo also Myers v. Snrl, 
supra. 

(u) Jollu V. Young (1847), 1 Esp. 1M3; eeo Simpson v. Margetsun (1817), 11 
Q. B. 23; Bimll v. Beard (1873), 28 L. T. 740. 

(v) Bissell v. Beard, supra. 

(«/) Cochran v. Jletberg (1800), 3 Esp. 3 21. 

I x) Hutchison v. Boivker ( 1839), 5 M. & W. 533. 
y) NtHsen v. Wait (1885), 16 Q. B. D. (37, C. A. 
z) Birrell v. Dryei*(l8Si), 9 App. Oas. 313. 
a) Alcock v. Leenw (1883), I’ab. & El. 98. 
b ) Clayton v. Qrrgson (1830). 5 Ad. & El. 302 (a case of a leuso). 
c) Norden Steam Co. v. Dempsey (187(3). 1 O. P. I). <351. 
d) Kidsion v. Umpire Insuiance Co. (1866), L. R. 1 O'. P. 335. 

(e) Uhde v. Walters (1811), 3 Camp. 1C. 

(/) Wards v. Stuart (185(3), 1 C. B. (n. s.) 88 . 

(g) Jones v. Bowden (1813), 4 Taunt. 847. 
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sect. 3. trade (h); that “ cider ” meant the juice of apples pressed from 
Admission the fruit and not the finished beverage of that name (0 ; to explain 
of Evidence the expression “to load in regular turn ” (j) ; to show the meaning 
of Usage to of tho words “in turn to deliver ” (/<■) and “about” a certain 
Explain quantity of barrels (l) as used in certain eharfcerparlies; that the 

Terms. W ord “ furniture ” in a policy of marine insurance included pro¬ 

visions carried for the use of the crew (m); to explain the expression 
“ weekly account ” used in a building agreement under seal, as 
understood in the building trade (n); to show that “ stock ” 
meant sound sheep (a) ; and to show that “neb proceeds” meant 
proceeds exclusive of bad debts ( p). 


Part VIII.—Persons Bound by Usage. 

PorBons 488. As a general rule a person who is ignorant of the existence 

boum 1 . of a usage is not bound by it ( q ). But a person may he presumed, 
notwithstanding an allegation of his ignorance, to have known of the 
usage whon he entered into the contract (r). Whenever a man 


(h) Sutton v. Cveri (1800), 13 App. fas. 114. 

(t) Studdy v. Saunders (1S2(»), 8 Dow. & Ry. (K. B.) 403. 

(j) 11 nth'n v. Chmcntsnn (1836), 18 0. B. 1213. 

(/,•) Robertson v. Jackson (1815). 2 B. 412. 

(l) Alcorlc v. I.eeuui (1883), Cab & El. 98 ; see also Moore v. Campbell (1854), 
10 Exeli. 323 (usage of hemp brokers). 

(m) [trough V. Whitmore (1791), 4 Term Rop. 206. 

\n) Myers v. Sari (1800), 3 E. *fc E. 300. 

(o) Jones v. liowden (1813), 4 Taunt. 817, per HEATH, J., at p. 853. 

( p) Caine v. Horsfall (1847), 1 Exoh. 519. 

\q) Cahny v. Lloyd (Win), 3 B. & 0. 793 ; Hart hit v. Pentland (1830), 10 B. & O. 
700, per Lonl Tentekokn, at p. 770 ; Hush forth v. Hadfield (1806), 7 East, 224 ; 
Selecting v. Pearce (1801), 9 O. B (N. 8.) 531, Ex. Ch., per Wigiitmax, J., at 
p. 530; Scott v. living (1830), 1 B. & Ad. 605: Ilathesing r. Lamg (1873), 
L. R. 17 Eq. 92, where a shipowner was held not bound by the local uavo of 
inoM'hiuits in Bombay ; lie Florence, Ex parte Wingfield (1879), 10 Ch. D. 
591, O. A., per JjjsaEi., M.B., at pp. 593, 694. Soo also Matvieff v. Crosfirld 
(1903), 8 Com. Has. 120. 

(>■) Thus in Noble v. Kennaway (1780), 2 Doug. (k. b.) 512, Lord Mansfield 
said: “Every underwriter Is presumed to be acquainted with tho practice of the 
trade he insures; nnd if ho does not know it he ought to inform himself.” Soe also 
Buckle v. Jinoop (1807), L. R. 2 Exeh. 125, per Kelly, CB., at p, 129; Mollctt 
v. Robinson (1872), L. R. 7 C. 1’. 84, Ex. Ch., per Blackburn, J., atp. Ill; Rush- 
forth v. lladficld, supra, per Lord ELI.ENBOBOUGH, C.J., at p. 228, per 
(jisosk, J., at p. 230. As to tho duty of every person affected by a well-estab¬ 
lished usage to inform himself of it, see Re Coueton, Ex parte Watkins (1873), 
8 Ch. App. 520, per Lord Selhohne, L.C., at pp. 530, 531 ; Russian Steam- 
Navvjalxon Co. v. Silva (1803), 13 0. B. (n. 8 .) 610, per SVilles, J., at p, 617; 
Sewell v. Corp (1824), 1 C. & P. 392. per Best, C.J., at p, 393. See also Pollock 
y. Stables (1848), 12 Q. B. 765, where a person employing a stockbroker on the 
Leeds Stock Exchange was hold bound by the usage of that market, although it 
was not shown that he was aware of that usage; Plaice v. Allcoch (1866), 
4 F. ft F. 1074; Newall v. Royal Exchange, Shipping Oo. (1885), 33 W. R. 868, 
O. A., at pp. 868, 869; Hohhrness y. Collinson (1827), 7 B, & 0. 212, per 
Bayley, J, nt. p. 216 (an alleged usage as to wharfingers’ lien in Hull). 
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undertakes to perform a duty, he undertakes to perform it with a 
reasonable degree of care and skill, and where the performance has 
reference to a particular trade that necossarily involves an .obliga¬ 
tion upon him to make himself acquainted by duo inquiry with the 
usages of that trade (s). 

489. The question whether a person is bound by a usage depends 
upon the degree of notoriety which that usage has acquired (f). If 
a usage, whether it be a commercial usage or one of a particular 
trade or of porsons bound by particular contractual obligations 
in respoet of land, has become so general and notorious within its 
particular sphoro that all persons dealing within its sphore can 
easily ascertain it, tlion those porsons are presumed to have been 
aware of it when they entered into the contract, and will be deemed 
to have submitted to be bound by it, although they allege that they 
wore ignorant of its existence (a). 

490. It is now thoroughly established that a person who deals in 
a market is bound to inquire what its usages are, and that those who 
deal with him have a right to hold him bound by them to the same 
extent as a person would have been bound who belonged to the 
place (a). Such a person under theso circumstances is precluded 
from setting up, as against tho porsons he dealt with, his ignorance 
of that which ho ought to have known (b), and must be taken to 
deal according to the usage of tho market (c). 

A man who directs another person to mako a contract 
at a particular placo must bo taken ns having intended that 


(s) Seo Russian Stcuin-Naviyalion Co. v. Silva (1863), 13 C. 11. (n. s.) 610, per 
WiLLES, J., at p. 617. 

( t ) See Holdemess v. Vulliuson (1827), 7 B. & C. 212, at p. 216, whore 15a YJJSY, J., 
said “ where a usngo iH general, and provuils to such un extent that a party 
contracting . . . must be supposed to be conusant of it, then ho will he hound 
by the terms of that u.-age ” ; limit j in th v. Had field (1806), 7 Hast, 221, per 
Lord Er.LENUOROuaH, C.J., at p. 228, and per 0 hose, J., at p. 230 ; Nelson v. 
Dahl (1879), 12 Ch. D. 568, C. A., per Jessel, M.R., at p. 575. 

(u) Seo GrisscU v. Brislowe (1S68), L. It. 3 0. P. 112, per Boviix, C.J., at p. 128. 
This case was reversed on appeal (186.8), L. R. 4 C. P. 36, Ex. Ch., where, howover, 
Cockhurn, C.J., at p. 47, said that although it was unnecessary m tho \iow tho 
court had taken of the case to decide the question, the court would huvoinfeircd 
that the plaintiff either had knowledge of the usage boforehand or had subse¬ 
quently ratified the contract. See also Mollett v. Robinson (1872), L. R. 7 C. P. 
84, Ex. Ch., per Blackburn, J., atp. 111; Buckley. Km op (1867), L. R. 2 Exch. 
125, per Kelly, O.B., at p. 129; affirmed ibid., p. 333, Ex. Ch.; Pollock y. 
Stables (1848), 12 Q. B. 765; Rainyy. Vernon (1840), 9 C. & P. 550, whoro the 
question left to the jury by Lord Denman, C. J., was whether a usago of tho 
auctioneer’s trade to chargo a commission in certain events was so nutoiious 
that the defendant, who had engaged an auctioneer, must be taken to have 
known of it; llolderness v. Colhnson, supra, per Bayley, J., at p. 216; Rush- 
forth y. Hadfield, supra, per Lord Ellenborouqh, C.J., at p. 228, and per 
Gro«e, J., at p. 230. 

a See Mollett v. Robinson, supra , per Blackburn, J., at p. 111. See also 
iffe v. Butterworth (1847), 1 Exch. 423, per AldersON, B., at p. 429; Pollock 
v. Stables , supra. 

(6) See Mollett y. Robinson, supra. 

(e) Bay life y. Butterworth, supra , per Aldekson, B., at p. 429. See also 
Pollock v. Stables, supra ; Duncan y. Hill (1871), L. R. 6 Exch. 255, per Kelly, 
O.B., at pp. 266, 207, which case was, however, reversed on appeal (see Duncan 
v. Hill (1873), L. R. 8 Exch. 242, Ex. Ch.). 
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Custom and Usages. 


PAitT viii. tli© eon I met should ho made in accordance with the usage of that 
Persons place (d). 

Bound by A person who employs a broker must bo supposed to give the 
U sa ^ °- latter authority to act as other brokers do; it does not matter 

whether the employer was or was not himself acquainted with the 
rules by which brokers are bound (e). Thus a peison employing 
on tho Stock Exchange a broker who is notoriously a broker must be 
taken to have authorised the latter to act in obedience to the rules 
of the Stock Exchange (/). 

Tf, however, a person employs a broker to transact business for 
him upon a inaiket with the usages of which the principal is 
unacquainted, he gi\es authority to the broker to make contracts 
upon the footing of such usages only in so far as they morely 
regulate the mode of performing tho contracts and do not change 
their intrinsic character (g). 

Particular 491. If there is a general usage applicable to any particular pro- 
P™ fes,i,ion8 fossion, parties employing an individual engaged in that profession 
a c * are supposed to deal with him according to that usage (/<). 

On the other hand, if the usage is in somo respect lacking in 
notoriety, persons ignorant of it are not bound by it, that is to say, 
straiigors to its sphere, not cognisant of *t, are not bound (i). Thus 
a usage of a particular place or of a particular class of persons 
cannot hind other persons unless they are acquainted with the usage 

(</) H'li/hJJc a. liudmioith (IS 17), 1 E\cli. 425, j.er Amieuson", , at p. 420; 
boo alto JIarker v. Edit aids (18X7), 07 L. J. (Q. n ) 117, 0. A. 

(e) Sutton v. Tut hum (18.X9), 10 Ail. & hi. 27, per Lirn.EliAT.K, J., at p. 30 ; 
sen also l'nUor'c v. Stithies (18-18), 12 Q. B. 7l!0. liut compare Bolunson v. Mollett 
(1870), L. It. 7 II. L. 802, ut p. 838 ; boo also Hurler v. Edwards, supra. 

(/) Sutton v. Talham, suput per Lonl Denman, V.J , at p. 29; see also 
Foryct v. Baxter, [1000] A. O. 4G7, P. 0., at p. 479 ; Jlarl.tr v. Edwards, supra. 
See titlo Stock Exchange. 

(tf) Soo Ilubimon v. Alollett, supra, per Lotil Chelmsford, at p. 836. 

(//) See Sewell v. Corp (182-1), 1 0. & P. 392, per Best, O.J., at p. 393 (an 
alleged usage of veterinary surgeons). 

(i) (labay v. Lloyd (1825), 3 Jl. & (J. 793 (an action on a policy of insurance). 
It was found in a spinal verdict that a usage with logunl to such put cies 
piovailcd amongst the undoi writers subscribing policios at Lloyd’s Coffee¬ 
house, and that tho policy in question was effected thoro, but it was not 
found that tho pluintilf was m ‘ho habit of oifocting policies at that place. 
Tho court hold that this usage, being merely a usage of a particular house, was 
not sullicient to bind tho plaintiff. 

Tho following arc casus where poisons, unaware of the existence of tho usage, 
lia\e been held, not bound by it, upon tho ground that the ut-ago, in some 
respect, or other, lacked notoiioty:— (Jabai/ v. Lloyd, supra ; Re Jones, Ex parte 
Lovtriut/ (No. 2) (1874), 9 Ch. App. 621 (bankruptcy); Be Matthews, Ex parte 
I’vwell (1875), 1 Ch. 1 K 501, C. A. (an alleged usage us to hotel keepers hiring 
their furniture); Jle Hill (1875), 1 Cli. 1*. 503, n., C. A, whoie an alleged 
usage for cab piopiiotors to hue their cabs was hold not sufficiently well known 
by persons likely to becoino tlieir credit! is, so as to exclude the doctrine of 
reputed ownership; Perry v. Barnett (1885), 15 Q. U. 1). 388, 0. A., whore 
tho dofoudant was ignorant of tho usage of the London Stock Exchange with 
regard to dealings m shares of banking companies, and did not know that the 
purchasing broker was by such usage bound to peiform a contract for tho pur¬ 
chase of banking shares, though void at law undor the Banking Companies 
(Shares) Act, 1867 (30 & 31 Viet. c. 29); JIarker v. Edwards (1887), 57 L. J. 
(a u.) 117, C. A. (a person employing a brokor on llie London Stock Exchange 
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and adopt it (k), or if the usage is confined to part of a trade, other 
persons in that trade are not bound by it ( l). Similarly a usage 
which only exists within a particular market cannot bind persons 
unaware of it who do not deal in that particular market (mi). 

492. No usage, however notorious and general, will bind a person 
who was ignorant of it when he entered into tho contract, unless tho 
usage be both reasonable (n) and legal (o); for to that extent only 
can such a person be assumed to have acquiesced in tho usage, and 
to have submitted to bo bound by it (p). 

Tho courts have always taken upon themselves to consider 
whether a usage is or is not within tho bounds of reason, and if the 
usage is unreasonable they will not recognise it as binding on 
people who do not know it and who have not consented to act 
upon it (q). 

A person may agree to bo bound by an unreasonable usage; but 
lie is only bound if, when lie entered upon I he dealing, tho usage 
was mado known to him, and he then agreed to be bound by it (/•). 


authorises tho latter to make a contract of sale in accordance with tho rales 
and usages in force, unless they are either uniciisonable or illegal, and not 
known to the principal); Bnuth v. Reynolds (1891), 8 T. L. It. 137 ; (18112), t bid., 
391, 0. A. (also a case of a. usage of the London Stock Exchange); Blackburn 
v. Mason (1893), 68 L. T. 510, 0. A., at p. oil, where un alleged usage among 
atockbiukcrs that a member of tho London Stock Exchange, who has sold shares 
on tho instructions of a country broker acting for uu undisclosed principal, is 
entitled to set-off against tho juice ot the shut us a debt duo to him fiom tho 
country broker in inspect of piovious Stock Exchange transactions, was held 
unreasonable, and thoieforo not binding upon the juineipal of the country 
broker, unless tho principal know ot tho alleged usage ami ugieod to be bound 
by it. trice title Stock Exchange. 

(/l) Baitlett v. Badland (1830), 10 it. & 0. 7C0, per Lord Tentehhkn, C.J., at 
p. 770. 

(/) (jabaij v. JJoyd (1823), 3 B. & C. 793, at p. 797. 

(wi) lie Goetz, Jonas A Co., 7v’c paile. The Trustee, [1898] 1 Q. B. 787, 0. A., 
per A. L. Smith, L.J., at j>. 795. 

(«) Neilson v. James (1882), 9 Q. B. D. 51(5, 0. A., per Brett, L.J.,at p. 532; 
Leuckhart v. Cooper (ln.’Ki), 3 Bing. (x. c.) 99 (alleged usage for public waio- 
house keepers in London to have a gonoial lion on all goods fiom timo to timo 
housed in their w.uehousos for all moneys duo fiom the meiuhants intrusting 
their goods to thorn m respect of expenses incurred by the warehouse keepers 
was held unreasonable and not binding upon foreign metclmtils); Robaaon v. 
Mollett (1873), L. B. 7 LL. L. 802; Perry y. Barnett (1883), 15 Q. B. I). 388, 
0 A., per Eowkn, L.J., at p. 3!I7; Siredvig v. Pear<e (1801), 30 L. J. (o. r.) 
109, Ex. Oh., per Wig ill'll AN, J , at p. 110; Duncan v. If til (1873), L. B. 8 
Exoh. 242, Ex. Ch., per Black uunx. J., at p. 248. See also Brett v. Irving 
(1830), 1 B. & Ad. 605, per Lord Tevtkkden, C.J., at p. G12 ; Bottumley v. 
Forbes (1838), 5 Bing. (n. C.) 121 (alleged usage as to mode of measurement 
of cargoes from Bombay); liopner «fc Go. v. Stoate, Hosegood cfc Co. (1905), 92 
L. T. 328. 

(o) Perry v. Barnett, supra, at p. 395; Robinson v. Molldt (1873), L. B. 7 
IL L. 802 ; Neilson y. James, supra, per Brett, L.J., at p. 532. 

(p) Neilson v. James, supra; Perry v. Barnett, supra, per Bowen, L.J., at 
p. 397. 

(q) Perry v. Barnett, supra, per BliETT, M.E., at p. 393 ; Robinson v. Mollett, 
supra. 

(r) Blarklurn v. Mason (1S93), 6S L. T. 510, 0. A., per Lord Esher, M.R., 
at p. 511. See also Scott y. Irving (1830), 1 B. & Ad. 605, per Loid Tenteuden, 
O.J., at p. 612. 
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Part VIII. 
Persons 
Bound by 
Usage. 

One-sided 

usages. 


Proof 


493. When a considerable number ol men o! business carry 
on one side of a particular business fchoy are apt to set up a usage 
which acts very much in favour ol their side of the business. So 
long as they do not infringe some fundamental principle of right 
and wrong, they may ostablish such a usage; but if on dispute 
beforo a legal forum it is found that they are endeavouring to 
enforce some rulo of conduct which is so entirely in favour of their 
side that it is fundamentally unjust to the other side, the court 
has always determined that such a usage, if sought to be enforced 
against a person in fact ignorant of it, is unreasonable, contrary to 
law, and void (s). 


Part IX.—Proof of Usage. 

Sect. 1 .—Lt General. 

494. The question as to the existence of a custom is a question 
of fact, and it is necessary to prove the ■ ustom in each case, until 
eventually it becomes so woll understood that the courts take 
judicial notice of it (a). Every usage, of which the courts do not 
take judicial notice, must be clearly shown to exist (/;). 

495. A usage is proved by the oral evidence of persons who 
become cognisant of its existence by reason of their occupation, 
trado, or position (c). The evidence must be clear and convincing ; 
it must also bo consistent ( d). 

In order to prove a particular trade usage alleged to be carried 


(.i) Robinson v. Mo licit (1870), L. E. 7 II. L. 802, • per Billin', J., at 

p. 818. 

(a) Moult v. llulhilat/, [1808] 1 Q. 13. 125, per CjiANNLt.L, J., at p. 120; 
Goodwin v. llobaits (1875) L. It. 10 Excli. 307, Ex. Oh.; (1876) l App. fas. 
476; Nelson v. Dahl (1870), 12 Cli. D. 568, O. A., per JjcasuL, M.E., at p. .'>.5; 
boo also Pvstlethwatte v. Freeland (1880), 5 App. Cos. 590, per Lonl Ulaoksuiiv, 
at p. 616. 

(b) Moult, v. Holliday , supra, per Cicannkll, .T„ at p. 130; Coles v. flrwtoioe 
(1868), 4 Ck. App. 3, per Lord Oaiuns, L.C., at p. 11. 

(<■) See, for instance, Re Matthews , fix paite Powell (1875), 1 Ck. D. 501, G. A. 
(furniture dealers); Murray v. Currie (1836), 7 C. & P. 581 (laud ngonts); 
Stewart v. Aberdein (1838), 4 M. & W. 211 (insurance biokers'i; Cohen v. Payet 
(1814), 4 Camp. 96 (ship brokers); Ewlc v. Meyer (1813), 3 Gump. 412, where a 
usage of London brokers was proved by “a great number of biokers and 
merchants”; Rainy v. Vernon (1840), 9 C. & P. 559, where three auctioneers 
proved a usage of the auctioneers’ trade; Plaice v. Allcock (1806), 4 E. & F. 
1074 (bleachers and hosiers) ; Rottomley v. Forbes (1833), 5 Bing. (n. o.) 121, 
whore a witness who was at Bombay at the time of shipment proved a usage 
at that place as to measurement of the cargo. 

(d) Bowes v. Shand (1877), 2 App. Gas. 456; Levitt v. Hamblett, [1901] 2 K. B, 
63, C. A., per Collins, L.J., at p. 66; JRe Ihll (1875), 1 Ch. I). 503, n., 0. A., 
per Mellish, L.J., at p. 501, n. ; and see Witlans v. Ayers (1877), 3 App. Gas. 
133. P. C., at p. 146 (a considerable discrepancy in the evidence os to the nature 
of the alleged usage led the court to the conclusion that the usage was not 
universally admitted by those ongagod in or conversant with the particular trade). 
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on at a particular place, the evidence of persona carrying on Seot. i. 
the same trade in another place may be called to show that the In General, 
particular trade is carried on there, provided the two places are in — 
the same vicinity, and there is shown to be an interchange of the 
trade between them (<?). 

A usage is not jiroved by merely bringing the person interested 
in establishing its existence to give oral evidence of its existence 
unsupported by any other evidence (/). 

496. In order to prove a usage in a particular trade it must be Universal 
shown that the usage is certain and reasonable and so universally acquiescence, 
acquiesced in that everybody engaged in the trade knows of it, or 

might know if he took the pains to inquire {(f). If tho evidence 
tends to show that the alleged usage is in a high degree unreasonable, 
this fact will be of weight in considering whether or not the alleged 
usago docs, in fact, exist (//-). 

497. The evidence of witnesses, in order to prove the existence Opinion, 
of a usago, must amount to something more than mere opinion; 

it must establish the fact of the existence of the usage, and pro¬ 
vide instances of the usage having been acted upon ; otherwise 
the testimony will be of little weight (/). In order to establish a 
mercantile usage it is necessary, not only to show that a large 
number of influential people at the place where it is alleged to exist 


(e) 1‘laite v. Alkock (I860), 4 1<\ & 1<\ 1071 (witnesses currying on the trade 
of bleachers at Loughborough were called to provo the existence of a usage of 
tho trade of bleachors in Nottingham). As to the nature of tlio evidence 
necessary to preno or disprove tlio existence of u usago, see, generally, The 
Hui not (1S42), 1 Wm. Rob. 439 (usage of South Sea whalers to render assistance 
without claiming salvage); Ditleenson v. La no (1860), 2 l’ 1 . & V. 18S (Portland 
stone quarry trade); lit Coustnn, Ex parte Watkins (1873), 8 Oh. App. 520 (usago 
in tho Liverpool wine and spirit trade); Re Matthews, Ex parte Rowell (1870), 
1 Oh. 1). 501, C. A. (usago of hotel keepeis and furniture dealers); Abbott v. 
Hales (1871), 43 L. J. (C. P.) 100 (usage of horse trainers); Re Wilt, Ex parte 
Shubrook (1876), 2 Ch. JJ. 489, U. A. (usago as to packer’s lien); IVillans v. 
Ayers (1877), 3 App. Gas. 133, P. 0. (an alleged usage as to bills of exchange); 
Re Florence, Ex parte Wmgjitid (1879), 10 Oh. D. 591, C. A. (usage of horse 
dealers to have horses upon their promises for sale or return); Rent v. Kwkalls 
(1874), 22 W. R. 218 (alleged usage of the Stock Exchange); Knight v. 
Coteswmtli (1883), Onb. & El. 48, at p. 51 (marine insurance); Slnuart v. 
Aberdein (1838), 4 11. & W. 211 (murine insurance); Re Cat/ord, Carr v. 
Ford (1804), 71 L. T. 584 (usago of Bristol warehousemen to liavo a general 
lien); Wildy v. Stephenson (1882), Cab. & El. 3 (Stock Exchange); Levitt v. 
J/amhleit, [1901] 2 If. B. 63, 0. A. (London Stock Exchange); Gill v. Shep¬ 
herd <6 Co. (1902), 8 Com. Cas. 48 (Stock Exchange); Sea Steamship Co. v. 
Price, Walker Co. (1903), 8 Com. Cas. 292 (an alleged usage that steamers dis¬ 
charged at a certain rate are properly discharged, whatever ma> be their size); 
Rop-.ier Jc Co. v. Stoate, Jlosegnod ifc Co. (1905), 92 L. T. 328 (allegod usage 
restricting the rate of delivery of grain cargoes to 500 tons per diem). 

(/) Re Witt, Ex parte Shuhrook, supra, per Metxisii, L.J., at p. 492. 

(g) Plaice v. A/lcock, supra. 

(h) Bottomley v. Foibes (1838), 6 Bing. (N. o.) 121, per Tinjml, O.J., at 

p. 128. 

(f) Lewis v. Marshall (1844), 7 Man. & G. 729, 743; see also Tucker v. Linger 
(1882), 21 Ch. P. 18, 0. A., per Jessel, M.R., at p. 34, and per Cotton, L.J., at 
p. 38. 
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Subsequent 

proof. 


Judicial 

notice. 


have agreed tliat it would be a good thing to have such a usage, but 
also that such an agreement has, in fact, been acted upon; because 
unless it is acted on no ono will challengo it (k). 

498. Where it is sought to establish the existence of a usage, the 
other party may adduce evidence tending to prove the non-existence 
of the usage by producing witnesses who from their profession, 
trade, or position would bo bound to have heard of the usage if it 
in fact existed, and who state that they have never heard of it (l ); 
or ho may adduce evideneo to show that in the particular trans¬ 
action the parties did not act upon the usage ( in ); or to show 
that, although thero may have been such a usage as is alleged, 
another inconsistent usage has sprung up(n). But the non- 
oxistence of a usage cannot be proved by merely calling the party 
interested in donyiug its existence to say that ho never heard of its 
existence (o). 

499. Whero tho evideneo tendered in support of a usage is not 
sufficient to establish it, tho dismissal of the action upon the ground 
of tho failuio of proof of the usage does not necessarily disprove 
its existence or prejudice the person seeking to establish it, so 
as t,o prevent him from establishing the cxisloneo and validity 
of tho usage in any subsequent action in respect of a similar 
transaction (p). 


Sect. 2.— Judicial Notice, of Usages. 

500. A commercial or other usage may be so often pi oved in courts 
of law that the courts will take judicial notice of it (q). This is done 
in order to prevent useless expense, as it is unnecessary to require 
the parties to prove by a largo number of witnesses a usage which 
has been proved over and over again (r). As regards the necessity 
of proof, usages pass through certain stages. Thero is the primary 
stage when the particular usago must be proved with certainty and 
precision ; thero is the secondary stage when the court has become 
to some degree familiar with the usage, and when slight evidence 
only is required to establish it; and thero is the liu.il stago wi'on 


(7c) Sea Steamship Co. v. 7 tire, Walker & Co. (1903), 8 Com. Oils. 292, per 
Kennedy, J., at p. 29.5. 

(7) Bourne v. Oathffe (1811), 3 Man. & G. G43, per Alperson, B., at p. 684. 
Seo, for instance, Levitt' v. Jlamblct, [1901] 2 K. B. 53, 0. A., at p. 66, whero 
tho official'assignee of the London Stock Exchange was called to prove the non¬ 
existence of an allegod usage of the Stock Exchange. 

(m) Bourne V. Gattiffe, supra, per ALPERSON, B„ at p. 684. 

(n) Moult v. llalhtJaif, [1898] 1 Q. B. 123, per Channeix, J., at p. 130. 

(<>) He Witt, Ex parte Skubrook (1876), 2 Ch. D. 489, C. A., per Meld su, L.J., 
at p. 492. As to tho nature of ovilleuco necessary to provo want of knowledge of 
tho existence of an alleged usage, Bee Malvieff v. Grosfield (1903), 8 Com. Gas. 
120, per Kennedy, J., at p. 123. 

(p) Beckhuson and Gibbs v. llaniblett, [1901] 2 K. B. 73, 0. A. 

(q) Be Matthews, Ex parte Powell (1875), 1 Ch. D. 501, C. A., per Mellish, 
L.J., at p. 506; Edehtein v. Schuler <fc Co., [1902] 2 K. B. 144, per Biuham, J., 
atpp. 155, 156; Brandao v. Barnett (1846), 12 Cl. & Fin. 787, H. L., per Lord 
Campbell, L.C., at p. 805. 

(r) Be Matthews, Ex parte Powell, supra. 
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the coart takes judicial notice of tho usage, and evidence is not 
required (•«). 

501. The courts have not laid down any guiding rule as regai da 
the exact number of times a usage must be proved before judicial 
notice of it will be taken (f). It would seem that the mere proof 
and establishment of a valid usage once only does not of itself 
entitle a person in a subsequent action to dispense with proof of 
the usage; but, on the other hand, where there are several reported 
cases in which the usage has been established, this fact of itself will 
cause the court to take judicial noticoof the usage (a). The reported 
cases must not bo contradictory, but must appear to the court to 
be sufficient to establish that the alleged usage has been frequently 
proved ( b ). 

502. The courts will take judicial notice of those usages which 
are embodied in the law merchant (<;). Those usages are tho 
general law of tho land and part of the common law ; and for this 
reason they ought not to be left to the jury after they have been 
judicially noticed (d). 

« 

503. Judicial notice has been taken of the usage of drivers of 
vehicles upon public roads to keep to tho left(o); of persons riding 
on horseback to keep to the same side (/’); of the general practice of 
conveyancers {/?); of the usage as to tho mode of calculating average 
by deducting a fixed amount for repairs(//); of the usage of bankers 
to have a general lien (i); of tho usage amongst shipowners and 


(*) Moult v. I/athday, l"1898] 1 Q. 13. 125, per Cjiamjkt.l, J., at pp. 129. ISO. 
It i8 uppiplicmird, however, that in cveiy enso wlioio it is intended to rely 
upon a usage, the party inlying upon its existence should bo propped with 
evidence to establish it, although the partieular usage appeals to h.ivo been 
judici illv noticed m repoited cases. Judicial notice of a usage should not. bo 
robed upon, owing to tho transitory nature of tho notoriety of usages; for a 
usage loniH'ily notorious may give plaoo to another and heroine tho exception 

1 timer than the nilo; see Ihpner <fc Co. v. Stoat* lloxcgoad & Co. (1905), 92 L. T. 
328, per ClLANNKU., J., at p. 332; and Moult v, Ilalhday, input. 

(f) Tho rule which formerly existed that each couit took notice of usages and 
customs held by or certified to it, no longer holds good. See Stephen, Evidence, 
art. 58 (4), note; and title Evidence. 

(a) lie Parker, Ex puite Turguand (1SS5), 14 Q. 13. J'. 036, 0. A., per Hkett, 
Af.ll., at p. 045; "The custom has neon so often pmved that, tho courts will 
take judicial notice of it.” 

(/;) He Matthews, hx, parte Powell (1875), 1 Ch. I). 501, C. A., per Melusii, L J., 
at p. 507. 

(c) See Brandao v. Barnett (1840), 12 01. & Fin. 7S7, If. Jj., per Lonl O.vJirliEr.l,, 
at p. 895; Magadan v. Holt (1691), 1 Show. 317; Lethulier’s Case (1692), 

2 Salk. 413, per IIolt, CJ.; Edv v. East-India Co. (1701), 2 Burr. 1216, per 
Foster, J., at p. 1220. As to tho law moichant, see p. 259, ante. 

Id) Edie v. East- India Co., su/ira. 

(e) L'nine v. Bray (1803), 3 East, 593. And see Motor Cars (Use and Con¬ 
struction) Order, 1901, an,, iv. (3) ; Statutory Eules and Orders, 1904, p. 
which appear to give statutory recognition to the UBUgo. 
p ) Turley v. Thomas (1837). 8 0. & P. 10 r f. 


520, 


ft 


i 


g) Re Rather, Rosher y. Rosher (1884), 63 L. J. (cn.) 722. 

h ) Poinqdeetre v. Royal Exchange Corporation (1820), lly. & M. 


378. 


(t) Davis v. llowsher (1794), 5 Term Hop. 488 ; Brandao v. Barnett (1845), 12 
Cl. &Fin. 787, TI. L.; London Chartered Bank of Australia v. If hits (1879), 4 
App. Cas. 413, P. C. 
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underwriters that a declaration may be altered even after the loss iB 
known (A); of a usage of packers to have a general lien over the 
goods of a customer ( l ); of the usage of underwriters as to the rules 
of avorago adjustment (m;; of the usage of innkeepets to have a 
general lien over the chattels of guests deposited with the inn¬ 
keeper (n); of the fact that by usage debentures to bearer are 
negotiable, although not so expressed upon their face (o); of the 
usage of hotel-keepers to hold their furniture on hire (p ); and of a 
usage for booksellers to have in thoir shops books, which they do 
not own, to bo sold on commission ( q ). 


Part X.—Miscellaneous Usages. 

Skct. 1 . —Usages oj Particular Trades. 

504. The following particular trade usages occur in reported 
cases (/■)• The majority have been actually established as existing 
at the tmio when the case in which each occurs was decided, and 
fulfilling all the requisite characteristics oi a valid usage (s). Some, 
however, have been merely recognised or not contradicted, the case 
in which the particular usage was dealt with not involving a 
decision upon the existence or validity of the usage ( t ). Attempts 


(7c) Stephens y. Austraiasian /nsuuinre Co. (1872), L. It. 8 (J. 1*. 18. 

(/) He Witt, J'ior parte Shnbrook (1876), 2 Cli. D 480, (_’. A, 

(m) Lohre v. Aitehvmn (1878). 8 (}. 11, L>. 558, C. A., at p. 562. 

(it) MulInter y. Elmenee (1878), 3 Q. 11. I). 484, U. A. ; Tin rill y. Crawley 
(18i!>), 13 Q. B. 197 ; Thref alt y. Jhrwuk (1875), L. K. 10 Q. 1!. 210, Ex. Cli. 

(<>) EdelUctn v. Sthitler <£ Co, [19023 2 K. B. 144 ; Shtjjiiltl (Carl) y. London 
Joint Slotk Hank (1888), 13 App. Ctis. 333; London Joint Stink Bank y. Simmons, 
[1892J A. 0. 201 . 

(p) Crawrour y. Salter (1881), 18 Cli. I). 30, 0. A.; He Pinker, Ex pente 
hotpmud (1885), 14 U. B. 1). 686 , G. A. Compare He EowUr, Ex put'e I!i join 
(1883), 23 Gh. T). 261, G. A. (no judicial notice of an alleged similar usage us 
to an onhmiry householder); and He Jones, Lx parte Lovering (No. 2) (lSi C, 9 
Cli. App. 621. 

( 7 ) See IVIntJicId v. Brand (1817), 16 M. & W. 282, per PabiiJS, B , at p. 285, 
and ptr Plvjt, B„ at p. 287 ; j.r Tlnekbromn, Ex parte Greemioud (1802), 
6 1j. T. 558. ! 8 eo also nolo ( b ) on p. 289, poet. 

(r) Eveiy case in which a u'.nge has been established cannot be regarded ua 
an authority that the particular usugo still continues, for tv linage may go out 
of vogue in the course of a few yeais, or oven in a shorter time if the circum¬ 
stances change. Serf, for instance, KopnerJk Co. y, Stoate, Ilosigood <f- Co. (1905), 
92 L. T. 328. On the other hand, many usages which are still roeognised aa 
valid were established many yeais ago. For instance, the usage in the legal 
profession for tbe lessor to pay for the counterpart lease was fiist established 
m 1837 (Jenmng y. Ma/ot (1837), 8 0. & F. 61). 

(s) As to (hose essential characteiios, see p. 252, ante. 

(t) See Haihesing v. I.auuj (1873), L. It. 17 Eq. 92, where it was hold that an 
ullegod usage as to the effect or a ship’s mate’s receipt for goods, if proved to exist, 
could not affoct tlie persons against whom it was sought to establish it. The 
majority of eases where the courts have neither upheld nor contradicted the 
existence of a usage are cases where evidence of the usage has been tendered 
and rejected upon tho ground that the usage was repugnant to the terms of a 
wiitten contract and could not therefore be admitted. See, for instance, 
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to establish some usages have failod for want of proof, no decision 
being given on tho question whether the alloged usage existed in 
point of fact, and whether, if home out by evidence, it could be 
upheld in point of law (a). In other cases where usagos have been 
alleged the courts have decided that not only did tho parties seeking 
toestabliah them fail to prove thorn, but that the alleged usages, no 
matter how strong the evidence of their existence might have been, 
could not have existed at law ( b ). 

505. There is a valid usage in the bleaching trade to allow 
largo discounts (<•), and in the sarno trade, at Nottingham, for 
accounts to bo made out quarterly and to be j>aid, at the bleacher’s 
option, either at once or by a bill at three months (d). 

506. A usage has been recognised among malting agents and 
browers that where tho amount of malt required by tho brewers is 
very large, the brewer, and not tho malting agent, provides the capital 
for the purchase of the barley (e). There is a usage in Devonshire 
that “ cider ” means the juice pressed from apples, and not the com¬ 
pleted article of that name(/). An alleged usage betwoen brewers 
and publicans that tho deposit of a lease of licensed premises with the 
brewers constitutes a charge to which may be added any further 
advances in priority to subsequent incumbrances has been held 
invalid (//). There are also usages for hotel and inn keepers to biro 
their furniture (/<) and all other articles necessary for the outfit of 
their hotels or inns(i), and for innkeepers having a posting business 
connected with their inns to biro carriage's (k). A usngo in London 
has been recognised, although it was doubted whether the evidonce 
was siilliciontly uniform to support it, on the transfer of a public- 
house to a now tenant, and on the first letting to a publican, that tho 
tenant should give to the browers by whom the house is supplied 
with malt liquors a first mortgage for the amount of tho loan in ado 
by such brewers to lnm and to secure tho book debt to becomo duo 


Reynolds (0 Co. v. Tomlinson, [1896] 1 Q. li. 686 ; Hut/ion v. Irwin (1^79), 
3 CJ. I’. D. ISO, C. A.; The Nifi, [1892] P. 411. 

fa) (Jtiop'r v. 8 tutusa ct Co (1808], 14 T. L. li. 23.'). 

\b) See Gibbon v. Pease, [1906] 1 K. B. 810, O. A., whore an alleged mage 
for an architect to have property in plane was held unnnsonahlo and no answer 
to the notion. 

(r) Ei, parte Aynsworth (1799), 4 Vos. 677. 

(tl) Plaice t. A! I cock (1866), 4 F. & F. 1074. 

(c) Tlains v- Truman (1881), 7 Q. B. D. 340; S. C. (1882), 9 Q. B. D. 
264, C. A. 

(/) Studdy v. Saunders (1826), 8 Dow. & Ry. (it. B.) 403. 

(g) Daun v. City of London Brewery Co. (1869), LR. 8 Eq. 165. 

(h) Re Matthews , Ex parte Powell (1875), 1 Ch. I). 601, <\ A.; Ciawcaur r. 
Salter (1881), IS Ch. 1). 30, 0. A.; Re Pailcer, Ex parte Turqnand (1885), 14 
Q. B. D. 636, 0. A.; Re Fouler , Ex parte Brooks (1883), 23 Ch. R». 261, 
C. A. ; Mullitt v. Gieen (1838), 8 C. & P. 382. See also title Inns ami Inn¬ 
keepers. 

(i) Re Parker, Ex paite Turquand, supra. But the existence of such a usage 
does not disentitle the general public to assume that an ordinmy householder 
is the absolute ownor of the furniture in his house; Re Fowler, Ex parte Brooks 
(1883), 23 Ch. D. 261, C. A. 

(A) Newport v. Hollings (1827), 3 0. * P. 223. 
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from the publican to the brewers, tho further advances or book debt 
boing limited to a particular sum (i). 

607. A usage that tho property in malt lying in a warehouse does 
not pass until the malt is remeasured has been alleged but not 
judicially sanctioned (in). There is no usngo in the barley trade that 
“ seed barloy ” moans barley tit for malting purposes (n); nor in the 
distilling trade for distillers to hire vats and other articles used by 
them for tho purpose of thoir trade (o). 

608. In the building trade usages havo been established for 
architects to have their quantities made out by quantity surveyors, 
and for the successful contractor whose tender lias been accepted 
to add the cost of making out tho quantities to his contract (]>); and 
that in tho event of a Lender being accepted, the builder whoso 
tender is accepted is liable to the quantity surveyor for his foes, 
while if no tender be accepted tho building owner or architect is 
liable (q) ; and a usage has been recognised that the words 
“weekly account” mean an account of tlio day-work expended 
in each week on the additions and alteiations to a building and the 
mnteriils used in such day-woik(?). A usage as to leduciug tho 
brickwork in building brick walls whore b ick and stonearo used in 
tho same building has been admitted in evidenco ( s ). But a usage 
that an architect is entitled to the properly in the plans after the 
completion o f the work has been hold unreasonable (t); and there 
is no usage that a builder is liable to the architect for the latter’s 
commission (//), 

609. In the London co.il trade thero aro usages for coal 
merchants hiring their barges on tho Thames to panit their own 
names upon them (.r); for coals to ho supplied to tho dealer daily 
during tho courso of a month, and for tho dealer on tho last day of 
the month to givo a hill at two months for tho coals supplied in 
that month (;/); for coals to be sold at a credit of two months 
unless sold at the wharf when tho sale is for cash (a); in the 
Newcastle coal trado for tho vendors to have an option of 5 per cent, 
above or below tho quantity of coal specified in tho contract for 
sale (b); and in tho iron and coal trades to hire horses from 
carting contractors (c). 

(l) Monies v. l.iyh If not (1871), L. It. 11 Hq 459, 409. 

(m) Slonard v. Dunlan (1810), 2 Camp. 811, 

(n) Carter v. Crick (1830), 4 11, & N. 412. 

fo) Horn v. Baker (1808), 9 East, 215, nt p. 239. 

f p) Monn v. Witney Union Guardians (1837), 3 Bing. (N. 0.) 814. 

(«/) North v. Bassett, [1892] 1 Q. 11. 333. 

(r) Myers v. Burl (1800), 3 13. & 13. 306. 

(sj Symcnds v. Lloyd (18.7!)), 6 0. R (n. s ) 091. 

(0 Gibbon v. Pease, [1905] 1 K. 1). 810, V. A. 

(a) l.oike v. M or ter (1885), 2 T. L. It. 111. Sco, generally, titlo Uun/nifia 
CoN'riucrrs etc., Vol. III., pp. 313, 314. 

(x) llate.m v. IbucJie. (1834), 1 Uing. (n. 0 .) 327. 

(i/j Iloll v. Hadley (1828), 5 Ring. 54. 

hi) Coden v. French (1831), 10 C. 1). 886. 

(b) Bacilli Anonyme L'lndu sir idle Russo- Bel ye v. Sdtolefitld (1902), 7 Com. 
Pa*. 11 1 

(■' Re NichdUs, Ex parte Wiydns (1832). 2 Done. & Ch. 269. 
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510. In the London corn trade usages have been recogni sed for 
brokers soiling on behalf of principals residing out o[ England, to 
become parties to Iho contracts of sale in their own names and 
make themselves liable to the purchasers as principals (d ); and for 
a buyer to pay the factor upon discount, within two months, which 
constitute the ordiuary term of paymont, either for his own 
accommodation or that of the factor (c). Again, a buyer has no 
right by usage to rojoct corn merely for difference or variation in 
quality, provided that the difference or variation is a matter that can 
reasonably be met by an allowance in the price, and does not affect 
anything beyond the price of the goods (/'); and by usage a 
distinction between “good” and “lino” bailey is recognisod (a). 
In the Liverpool corn market a usage has been hold reasonable that 
in sales by sample, unless the buyer examines the bulk and 
rejects it the day the corn is sold, he cannot afterwards reject it or 
refuse to pay tho wholo price (h). 

511. A usage has been established in tho glove trade for the 
employer to let the frames at a rent to tho person with whom he 
contracts for the manufacture of his materials into goods, and to 
deduct the frame rent from tho money earned by the workman (?); 
a usage in the same trade that six months’ notice must he given to 
terminato the agency of a commission agent has been sot up but not 
judicially established (/.*). 

512. There is a usage in the hop trado that in a wrilton contract 
for the sale of hops if tho word “at” so many shillings follows 
the specified quantity of hops, it must bo construed as meaning 
so many shillings per cwt. (/); that brokers who have not dis¬ 
closed the names of their principals at tho time of entering into 
a contract for the salo or purchase of hops may be treated as 
principals (???); and that purchasers may reject hops partially stained 
by damp(n). A usage has been recognised that purchasers of 
hops from hop merchants may leave them in the merchant’s ware¬ 
house for the purpose of resale, paying rout for the accommoda¬ 
tion (o); and that the proper time for the payment of hops sold m 
tho second Saturday following the purchaso (p). An attempt to 


(■/) Johnston v. Ut>hvrne( 1841), II Ad. & 321. ,54.9. 

(*) Heisch v. Carrington (1833), 5 C. & 1\ 471. 

(/) & Walkers, Winser and Hit mm v. Shaw, Son A Co., [1901] 2 K. U. 1.52. 

(g) Hutchison v. Boivker (1839), 9 L. J. (ex ) 24. 

(h) Sanders v. James (1848), 2 Car. &Kir. 5.57. 

(t) Chau-tier y. Cummings (1S4G), 8 Q. 11. 311. 

(A) Joynson v. Hunt A Son (1905), 93 L. T. 470, C. A. 

(1) Spicer v. Cooper (1841), 1 Q. B. 421. 

(ni) /‘the v. Ongley (1887), 18 Q. 13. JD. 70.8, C. A. 

(i?) Collard y. South-Eastern Hail. Co. (1861), 30 L. J. (ex.) 393. 

(o) Thaclcthwaite y. Cork (1811), 3 Taunt. 487, 491. But it was held that this 
usage was not so clear, distinct, and preciso as to prevout the hops from becoming 
the property of the merchant’s assignee in case of bankruptcy as being in his 
order and disposition ; and as to this case seo Watson v. Pcache (1834), 1 Bing. 
(n. c.) 327 ; Be Taylor, Ex parte Dyer (1885), 53 L. T. 768, 769. 

(p) Bloaam y. 'Sanders (1823), 4 13. & 0. 941 ; Dm tell v. Evans (1SG2). 1 
U. & 0. 174, Ex. Ch. 
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establish a usage in this trade, that where a merchant is dealing 
with a hop factor he has a right to treat the factor as the only 
pi iuoipal, and to settle for hops bought by payment to or composition 
with the factor only, has failod for lack of proof and of certainty (q ); 
and there is no usage that in sale by sample with a warranty that 
the bulk equals the sample, the vendor impliedly warrants that the 
hops are merchantable (r). 

513. A usage for horse-dealors carrying on a large business 
in London not to sell horses on commission, but for the owner 
of a horse to fix the price at which he is willing to sell and 
for llio doaler to bo at liberty to get the best price he can for the 
liorso, and to appropriate the difference between the two pricos, has 
boon recognised as valid (s). A usago in the same trade has been 
held notorious and valid for porsons having horses for sale to 
intrust thorn to horse-dealers on salo or return, and to allow the 
latter to have the hotses in their possession so that they can 
oxhibit them to intending purchasers ( t ). An alleged usage for 
horse-dealers not to warrant a horse which has not been oxamined 
by a veterinary surgeon and certified by him to be sound has not 
been admitted in evidence (u). There is a usage for the owners 
of horses in training to select the races in which the horse is to 
run, and to choose the rider (r). A usage amongst horse trainers 
and apprentices that the word “ necessaries ’’ in an agreement for 
employment moans only certain articles was found to exist by a 
jury, although, tho court considered, on insufficient evidence («'). 
Evidence has been admitted of a usage amongst persons engaged 
in sport to show that an engagement to ride a race “ across 
country” could not bo regarded as fulfilled if tho rider passed 
through an open gate to avoid a fence (.r). There is also a usage 
for purchasers of farm stock to leave the animals purchased on the 
vendor’s premisos (y). 

514. Usages havo boon established in the iron trade that warrants 
of iron goods, which state that such goods are deliverable to the 
purchasers or their assigns by indorsement, aro free frum any 
vendor’s lien for unpaid purchase-money, and pass from hand to 
hand by indorsement, and convey to the holder a good title (z ); 
that a manufacturer ot iron plates contracting to supply such good.] 


(q) Cooper v. Strauss if Co. (1808), 14 T. L. R. 233. 

(r) Parkinson v. Lee (1802), 2 East, 314. 

(«) lie Leigh's Estate, Rowed iffe v. Leigh (1877), 6 Ch. I). 256, 0. A. 

(<) Re Florence, Ev parte Wingfield (1870), 10 Oh. D. 591, 0. A. 

(m) Howard y. She ward (186(5), L. R. 2 0. P. 148. !3oa also Chapman v. 
Gwi/ther (1866), L. R. 1 Q. B. 463. A uaa^e in the eastern counties that a 
warranted horse which proves unsound may, after trial, be rejected by tho 
pmehosorlias lately been established in the county oourt (Ormond v. Vergette 
(1909), 127 L. T. Jo. 85). 

(v) Forth v. Simpson (1849), 13 Q. B, 680. 

(u>) Abbott v. Bates (1874), 43 L. J. (o. P.) 150, 153, 154. 

(x) Eoans v. Pratt (1842), 3 Man. & Q-. 759. 

(.»/) Priestly v. Pratt (1867), L. R. 2 Exch. 101. 

(z) Merchant Banking Co. of London v. Phoenix Bessemer Bled Co. (1877), 5 
Ch. D. 205; see also Gunn v. Bolckow, Vaughan if Co. (1875), 10 Oh. App. 491; 
Zwinger v. Samuda (1817), 7 Taunt. 265. 
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must, in the absence of stipulation to the contrary, supply plates of 
his own make, and that the purchaser is entitled to reject other 
plates if tendered, though of the quality contracted for (a ); that 
sums due in respect of wharfage of imported iron goods need not be 
paid by the merchant importer until the Christmas following the 
importation, whether the goods have boen removed in themoanwhile 
or not(fr); that ironworks are let with all (ho machinery, ongines, 
and furniture usually necessary for carrying on such works (c); 
that the term “ No. 1 pig-iron ” means “ Clyde and Dundyvau 
iron ” (d) ; and in the ironmongery trade there is a usage for 
manufacturers of iron safes to send safes to retail ironmongers on 
sale or return ( e ). 

515. There are usages in the American linon trade for merchants 
in this country to allow their correspondents in America one year’s 
credit, and then to chargo them 5 per cont. for intoiost (/); and in 
tho linen trade to give three months’ credit, not including the 
months of buying and selling (<r); in the calico printing trade, that 
a printer is bound to take goods which he has damaged in printing, 
if the owner so elects (/t); and for packers of calico goods not to part 
with them when tho receipts are made out in a certain form 
without further orders from tho vendors (i) ; in tho Yorkshire 
cotton trade, for the now tenant of a cotton mill to take over the 
engines and machinery of the mill at a valuation (/:); in tho Liverpool 
cotton trade, that if a merchant places cotton in a broker’s hands 
for sale and tho broker accepts tho merchant's draft, which is then 
negotiated, it is the broker’s duty to apply the proceeds of sale of 
the cotton to meet the draft when duo (/); for Bombay cotton 
cargoes to bo measured on the footing of being compressed by 
rams (»i); in tho Liverpool and American cotton trade for tho 
word “ bale ” to mean a bale of compressed cotton (n); and in tho 
Manchester cotton trade whereby an agreement on tho sale of 
cotton-wefts that they are to be paid for “ from six to eight weeks ” 
does not give the purchaser eight weeks' credit (o). 

516. A usage has been proved in the oil trade to regard palm 
oil as “ wet ” if it contains any water at all (p), and in the Liverpool 
oil trade for palm oil to be delivered from the quay at the King’s 


i a ) Johnson v. Raylton (1881), 7 Q. B. D. 438, C. A. 
hj Crawshar/ r. llomfray (1820), 4 13 & Aid 50. 
c) Rvfford v. Bishop (1829), 5 Buss. 346. 
a) Mackenzie v. Dunlop (1856), 3 Macq. 22, H. L. 
e) Re Lock, fix parte Poppleton (1891), 63 L. T. 839. 

(/) Eddowes v. Hopkins (1780), 1 Doug. (k. b.) 376. 

(<j) Suiancott v. Wcstgarth (1808),4 East, 75. 

(A) Ladouch v. Towle (1800), 3 Esp. 114. 

(t) Bowman v. Horsey (1837), 2 Mood. & R. 85. 

Ui ) Hubbard y. Bugshaw (1831), 4 Sim. 326. 

h) Inman v. Clare (1858), 6 Jur. (n. 8 .) 89 ; compare Catterall v. Tlindle (1867), 
L. R. 2 0. P. 368, Ex. Ch. 

! m ) Buckle v . Knoop (1867), L. R. 2 Excli. 125. 
n) Taylor v. Briggs (1827), 2 0. & P. 525. 
o) Ash/orth V. Bedford (1873), L. R. 9 C. P. 20. 
p) Warde v. Sluart (1856), 1 0. B. (N. 8.) 88 . 
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(£.«?.. the landing) weights, and for certain known allowances to be 
made ('/). 

517. In the pottery trade there is a usage for employees to con¬ 
tract to work from Martinmas to Martinmas, subject to a month’s 
notice on either side determining the contract (r) ; and in the china 
trado for china manufacturei s to allow certain holidays to their 
employees (s). 

518. There is a usage for printers not to be entitled to be paid 
for any part of their work until tho whole has been completed and 
delivered ( t); and to hire printing plant and machinery ( u ); but 
printors have not by usage any lieu on stereotype plates for the 
expenses of printing (x); there is a usage in the newspaper and 
printing trade, for newspaper proprietors to allow auctioneers, as 
trade customers, a trade discount oil their retail charges (?/). 

519. Usages havo nocn established, in the Irish provision 
trade that a general authority to a broker to sell expires on the 
day on which it is given (a); in tho London fruit trade, that 
brokers who do not give tho names of their principals are personally 
liable, although they contracted as brokers (b) ; in the rice trade, 
that if a broker does not disclose the u tine of his principal upon 
the contract note ho is liable to be treated as the principal (c); and 
in the Now Zealand frozen meat trado, for tho documents accom¬ 
panying a letter of credit to include an “ all risks” policy (d). But 
usages m the bacon trade to give a certain amount of latitude in 
tho deterioration of bacon, called “ average taint ”(<’); in the tallow 
trade, for a conLi acting party to reject an undisclosed principal and 
look to tho broker to complete the contract (/); in the Calcutta tea 
trade, that brokers buying for clients may rely on the weights 
marked on tho hoses at tho tea gardens, whether coirecb or not (ft); 
and in the grocery tiado, for grocers to hire their delivery vans (/t), 
have not been upheld. 

520. In the Thames shipbuilding trade there is a usage for 
shipbuilders to give credit to shipowners for the cost of repairing 
the latter’s vessels (/-) and for shipbuilders to replace the pad ile- 

i q) Hold v. Itayner (1813(1). 1 M. & W. 3IS. 
r) tirainqer v. Ayns/ey (1880), 0 Q. 13. D. 182. 
s) R. v. Stokr-upon-Trent ( Inhabitants ) (18-13J, 5 Q. 13. 303. 
t) QUlt It v. Mairman (1S08). 1 Taunt. 137. 

u) Re Thaclcrah. Ex parte Hughes and Kimber (18S8), .3 Muir. 235. 
x) Blenden v. Hancmlc (1829), 4 0. & P. 152. 

(y) ffipptsley v. Knee Brothers, [1905] 1 K. B. 1. See also p. 289, post, and, 
generally, title Press and Printing. 

I a) Dickinson v. Lilwull (1815), 4 Gump. 279. 
b) Fleet v. Mur ton (1871), L. It. 7 Q,. 13. 126. 
c) Bormeisttr v. Fenton, Leuy A Co. (1883), Cab. & El. 121. 
d) Borthwick v. Bank of N<ui Zea’and (1900), 6 Com Cas. 1. 
e) Yates v. Fym (1816), 6 Taunt. 4-16. 

f) Trueman v. Loiter (1810), 11 Ad. & El. 589; and see Robinson v. Mollelt 
(1875), L. R 7 II. L. 802. 

(y) Lister and Bigqa v. Dairy A Co. (18S6), 3 T. L. B. 99. 

(h) Re Jensen, Ex parte Callow (1886), 4 Morr. 1. 

(t) Ruitt v. Mitchell (1815), 4 Camp. 146. Seo also Re Westlake, Ex parle 
Willoughby (1881), 16 Ch. I). 604. 
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wheels of steamers which have been removed for repairing purpose, 
when the vessels are lying in the river and not in a dock or at the 
quay wall (/e). 

521. In the Caen stone trade there is a usage to pay the freight 
for cargoes of this stone half in cash and the remainder by a bill at 
two months (l) ; and in the Portland stone trade for quarry masters 
to give shipping notes on the shipment of stone ( m). 

522. There is a valid usago in the hardwood timber trade to dis¬ 
regard fractions of quarter of an inch in measuring the cross 
dimensions of such timber (n); for vossels carrying timber from 
Canada to this country to stow it on deck (o); and for ships engaged 
in the Baltic timber trade to carry deck cargoes (p). It has been 
established that the usual mode of discharging Danzig oak logs at 
the Millwall Dock in London is into railway trucks, and, failing 
that, into lighters (q). 

An alleged usage in tlio Baltic timber trade which was said to 
compel a charterer or receiver of a cargo of timber in the London 
Docks from tho Baltic to provide a berth to receive a vessel wheji 
she arrives, was held insufficiently notorious (r). 

523. There is a usago in the tobacco trade that sales of tobacco 
are always sales by sample («), and that manufacturers purchasing 
tobacco in bond from tobacco dealers pay the price but allow the 
tobacco to romain in bond, to bo forwarded as trade pui poses 
may require, the tobacco being cleared by the dealer, and the 
manufacturer remitting to the latter the duty and dock charges (t). 

524. In the Bristol wine trade, wine merchants who are also 
bonded cellar-keepers have by usago a general lien upon the goods 
of a customer lying in their cellars for the amount of their general 
account against him, whether such goods have been paid for or 
not (m) ; and in the Liverpool wino and spirit trade a usage lias 
been established for goods sold in bond to remain in the possession 
or under the control of tho vendors in the bonded warehouse in 
which they were at the timo of the sale, until they are required by 
the purchaser for use (i>), and this usage extends to goods in the 
warehouse of a third party (u>). In the London colonial rum trade 


(Jfc) Pearson v. Commercial Union Assurance Co. (1870), 1 App. Cad. 198. 

(?) Luard v. Butcher (1846), 2 Oar. & Kir. 29. 

I m) Dickenson v. Lano (I860), 2 F. & F. 188. 

n) Young v. Canning .Tartan Timber Co., Ltd. (1899), 4 Oom. Oaa. 96. 

d) Gould v. Oliver (1837), 4 Bing. (N. 0.) 134. 

p) Bvrton v. English (1883), 12 Q. B. iJ. 218, 0. A. 

ri) Bndenacker v. May (1901), 6 Com. Cas. 37. 

r) Nelson v. Dahl (1879), 12 Oh. D. 568, 0. A. 

s) Suns v. Jonas (1848), 2 Exch. 111. 

t) Johnson v. Credit Lyonnais (1877). 2 0. P. D. 224 ; 3 0. P. I). 82, 0. A. 
u) Re Hancock, Ex parte Ludlow , [1879] W. N. 65. 

vYBe Couston, Ex parte Watkins (1873), 8 Ch. App. 520; Knowles v. Horsfall 
(1821), 5 B. & Aid. 134. 

(w) Be Couston, Ex parte Vaux (1874), 9 Ch. App. 602 ; Knowles v. Horsfall , 
supra. 

11.l,. - 1 2L. 
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ft sale of rum for prompt payment means by usage payment in cash 
on dolivery (r). 

625. There is a usage in the Liverpool wool trade allowing a 
brokor employed to buy wool either to contract in the name of his 
principal, or, at the request of the seller, to make himself respon¬ 
sible for the price (y ); and in tho Australian wool trade for wool 
coming down country to Sydney for shipment to be taken to the 
stovedoro’s storehouses to be pressed by hydraulic power so as to 
minimise its bulk (*). 

526. The following usages, which are too miscellaneous to admit 
of separate classification, have also been established:—In the 
bookselling trade, for booksellers to have books for sale on com¬ 
mission (a); in the coach-building trade, for carriages built to order 
to he put in showrooms before dolivery ( b); in the clock-making 
trade, for clocks to he left with clockmakors for repairs (c); in the 
cycle trade for persons purchasing cycles for the purpose of resale 
at a profit to bo styled “ agents for sale ” in contracts (d); in the 
diamond trade, that a broker has no authority to pledge diamonds 
intrusted to him for sale so ftB to obtani advances for his prin¬ 
cipal (e) ; in the drug trade, that on tho sale of pimento which has 
been sea-damaged the fact of the damage must be stated (/); in 
tho London dry goods trade, that a broker for sale is liable for the 
default of his undisclosed principal (y); in the East India trade, for 
merchants not to part with tho bill of lading of goods until the 
purchaser has takon up his acceptances on account thereof (h); 
in tho fur trade, that a person ordering on approval is responsible 
for loss or damage while in his hands before he signifies his 
approval (?); in the furniture trade, for dealers to let out furniture 
on a throe years’ hire and purchase system (k ); in the homp trade, 
that delivery orders should bo in a certain form when hemp is landed 
and warehoused in hulk (/); in the packing trade, for packers to 
have a lion on the goods of their customers (???); in the piano trade, 
for dealers to hire out pianos on the three years’ hire system (n); 
in tho warehousing trade, for warehouse keepors in London to mako 
allowance for warehouse rent upon all sales of rum whether West 


(.n) Grey son v. Ruck (ISIS), 4 Q. li. 7,‘>7. 

(>/) Cropper y. Cook (18G8), L. 11. 3 0. 1‘. 191. 

(z) Australian AgrtcuUnral Co. v. Saunters (1875), L. It. 10 0. F. 6G8, Ex. Oh. 
(a) 117/ 1 }field v. Brand (1817), 16 M. & W. -82; and boo note (»/) on p. 274, ante. 
(10 Ilartram v. Panne (1827), 3 0. & I s . I <5. 

(<:) Hamilton v. Bell (1854), 10 Exeh. 645. 

(d) John Griffiths Cycle Cviporation, Ltd. V. Number & Co., Ltd., [1899] 
2 Q. It. 414, 0. A. 

(e) Oppenheimer v. Altenboiough & Bon, [1908] 1 K. It. 221, 0. A. 

( /) Jones v. Bowden (1813), 4 Taunt. 817. 

(y) Imperial Bank v. London and fit. Katharine Dinks Co. (1877), 5 Cli. D. 195. 
(A) Coventry y. Gladstone (1SG7), L. It. 4 Eq. 493. 

(t) Bevington y. Dale (1902), 7 Com. Cas. 112. 

Ik) Be Fowler, Expaite Brooke (1SS3), 23 Ch. 1). 261, C. A. 

(?) Moore y. Campbell (1851), 10 Excb. 323. 

(to) Ex parte Deexe (1748), 1 Atk. 228; Green v. Farmer (1768), 4 Burr. 2214; 
Be Witt, Ex parte Shubrook (1876), 2 Ch. D. 489, C. A. 

(n) Rt Blaushard, Ex parte Nattersley (1878), 8 Ch, D. 601, 
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Indian or Cuban (o), and to have a general lien upon all goods 
deposited for all charges in respect of the goods (p); in the South 
Sea whaling trade, that vessels should render assistance without 
claiming salvage (q), and that amongst whalers generally a whale is 
rogarded as a “ fast ” fish when attached by any lino to the persons 
seeking its capture (?•). 

Attempts have failed to set up a usage in tho brush trade 
whereby it has been alleged a special meaning attaches to the word 
“tapering" as applied to brushes (a); in the cloth trade, to send 
goods for inspection (b); in the trade of common carriers, for them 
to have a general lien upon goods intrusted to them for carriage 
for a general balanco duo to them from tho persons employing 
thorn (r); and for wharfingers at Hull to have a general lien for 
wharf ago and labour (d). 

Sect. 2.— Usages of Professions and Occupations. 

Sun-Rncr. 1 .—Usages of the Legal Profession. 

527. Usages have been recognised us to the liability of certain 
parties for tho payment of costs and exponses incurrod by other 
parties in transactions concerning legal affairs, and as to the rights 
and duties of such parties in transactions of this kind. There is 
a usage in the legal profession that, in tho absenco of any stipula¬ 
tion to tho contrary, the lessor or his solicitor prepares the lease 
and tho lessee bears the costs and oxponses of tho preparation and 
execution of tho lease (e). There is a similar usago which requires 
the lessor to pay for the costs and oxpenses of tho preparation and 
execution of the counterpart leaso, unless the agreement between 
tho partios otherwise provides (/). 

528. Thero is also a usage in tho legal profession that an 
intending husband shall pay the costs of his intended wife’s 
solicitors in respect of the preparation and execution of fcho 
marriage settlement (fi ); and this usage requires the husband 
to allow tho wife’s solicitors to propaio the settlement (/<). The 
term “marriage settlement" in this respect includes any docu¬ 
ment necessary for tho completion of a marriage settlement—any 

(o) Fawkes v. Lamb (1S(52), 31 L. J. (q. b ) 98. 

{p) Be Hancock, Ex parte LiuUow, [1879] W. N. 65; Re Catford, Ex parte 
Carr and Ford (1894), 71 L. T. 384; see also Ifoldnness v. Collinson (1827}, 

7 B. & 0. 212; Dresser v. Iiosanqnet (1863), 32 L. J. (q. b.) 374, Ex. Oh. 

(q) The Harriot (1842), 1 Wm. llob. 439. 

(r) Hogarth v. Jackson (1827), 2 0. & P. 593; Hennings v. Grenville {Lord) 
(1808), 1 Taunt. 241; Littleda/e v. Scaith (1788), 1 Taunt. 243, n.; Aberdeen 
Arctic Co. v. Sutter (1862), 6 L. T. 229, H. L. 

fa) B. r. Metcalf (mi), 2 Stark. 219. 

k) Wood 7 . Wood (1823). 1 0. & P. 59. 

(c) Rushforth v. Hadfield (1805), 6 East, 519: S. 0. (1800), 7 East, 221. 

\a) Ifolderness v. Collinson, supra. 

(«) Smith 7. Clegg (1858), 27 L J. (ex.) 300. 

(/) Be Negus, [1895] 1 Oh. 73, per Oiutty, J, t at p. 81; Jenniug 7. Major 
(1837), 8 0. & P. 61; and seo titles Landlord and Tenant ; Solicitors. 

(g) Helps v. Clayton (1864), 17 0. B. (N. S.) 553; Jle Lawrance, Bowker 7. 
Austin, [1894] 1 Ch. 550, per Kekkwioh, J., at pp. 558, 559. 

{h) Helps 7. Clayton, supra. 
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muniments of title or documents of that kind, without which the 
marriage settlement is not complete; thus, for instance, wliero rear 
estate is conveyed to trustees in trust for sale and to hold the 
proceeds upon the trusts of an indenture of oven date, the two 
documents comprise one marriage settlement ( i ). 

529. Although it is almost the invariable practice for tho 
mortgagor to pay the costs of the mortgagee’s solicitor, there is not 
any usago which binds him to do so as between such solicitor and 
himself (lc). The prevailing practice in all mortgage transactions 
for tho mortgagor to pay to tho mortgagee tho latter’s costa does 
not rest upon usage, but upon an implied indemnity at common 
law (0. Upon tho transfer of a mortgago, if tho mortgagor has not 
been called upon to pay off the mortgage debt, and if the transfer 
is mado without his concurrence, there is no liability upon him, in 
respect of any usage, to pay tho mortgagee’s costs (»i). 

530. Usage in tho legal profession also requires the purchaser 
of copyholds to pay the lines on admittance and the stewards’ fees, 
both on tho surrender and admittance (»)• 

531. A usage has also boon rocognis* d that where an attorney 
in the country employs anof her attorney to transact business for 
tho benelit of ft client of tho former, the latter attornoy shall 
look to the other, and not to the client, for payment of his costs 
and expenses (u). 

S(0)-Si:<T. 2.— U * rje * of Ih ' o'.’ia onl Ilnulura . 

532. Tlmro are a large number of usages which have been 
upheld alluding tlio position of brokers dealing in diileront markets 
and trades (p). Tho following usages affecting tho personal liability 
of brokers occur in reported eases :—A usage that brokers in the 
hop trado who do not diseloso the names of their principals at tho 
time of making a contract are personally liable as principals 
although they contracted as brokers (q); that brokers l uyiug for 
undisclosed principals in the London dry goods market are hold 
responsible to the seller for tho price of tho goods in case the 
purchaser fails to pay (V) ; that n bioker purchasing oil in London 
and not disclosing tho name of bis principal maybe rendered liabio 


(t) lie Lawrancc, Bowkcr v. Austin, [1891] 1 Ck. 356, per JvLKEWTOU, J., at 
p. 538. .See title Settlements. 

(k) Riyley v. haylcin (1828), 2 Y. & J. 88 ; Wilkinson v. G*'i(n{(1SjG), 18 0. B. 
319; Pratt v. Visard (1833), 5 B. & Ad. 808; lie Roberts (1889), 43 Oil. D. 52, 
ver Kay, J., at p. 54. 

(/) U r a/fs v. Carr, [1902] 1 Ck. 860, per Fauwell, J., at p. 861. 
yn) Re liadcliffe (1836), 22 Boav. 201; soo title Mortgage. 

(n) Drury v. Man (1746), 1 Atk. 95 ; li* Eastern Counties Rad. Co., Ex parte 
Sawston (Vicar) (1858), 4 Jur. (n. s.) 463. 

(o) Serace v. Whittington (1823), 1 L. J. (o. S.) (k. B.) 221. See also title 
Solicitors. 

(j>) For usages affecting brokers on the London and other Stock Exchanges, 
eco title Stock Exchange. 

(?) Pike v. Ongley (1887), 18 Q. B. D. 708, C. A. 

\r t Imperial Rank v. London and St. Katharine Dock! Co, (1877), 6 Oh. D. 
J35 
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as purchaser (.?); that a broker in the rice trade not disclosing 
the name of his principal upon the contract note is liable to be 
treated as principal (t) ; that a broker purchasing wool in the 
Liverpool wool market may either contract m his principal’s name 
or may make himself personally liable at the request of the seller, 
without communicating the fact of his personal liability to his 
principal (a); that a broker in the London fruit trade not disclosing 
the name of his principal is personally liable, although he contracts 
as a brolcor for a principal (b); that a broker in the Loudon tallow 
trade receiving an order from a principal for the purchase of tallow 
makes a contract in his own name without dibdosing his principal 
and becomes personally bound by the contract (c). 

533. Other usages affecting tho position of brokers (d) are 
usages in the Irish provision trade that a general authority givon 
to a broker expires on the day on which it is given (e) ; in the 
cotton trade for payment to a broker in advance (/); in the 
Liverpool wool market that where a broker purchases wool and the 
contract contains a stipulation that notico of an event should bo 
given by the vendor to the purchaser, the vendor gives the notico 
to the broker, who communicates it to the purchaser (g) ; that a 
buyer in the London corn nmrkot may pay the iactor upon discount 
within the two months which constitute the ordinary time of 
payment either for his own accommodation or that of tho factor (h ); 
that in the London colonial trade a sale for prompt payment means 
payment in cash on delivery (?); and that in tho drug trade a 
principal for whom a broker has made a contract may return the 
contract within twenty-four hours if he does not approve of it (/.•). 

534. The following -usages have been recognised in tho easo of 
ship brokers:—There is a usage that whenever charters nrc enteiecl 
into by brokers in accordance with telegraphic instructions, they 
should sign the charter in such a form us to avoid absolute war¬ 
ranty (l) ; a usage us to a ship broker’s right to commission upon 
chartering a ship for the Baltic trade (vt) ; that when a broker has 
introduced a ship’s captain to a merchant and negotiation follows 
as to the intended voyage tho broker is entitled to commission 
although the charterparty is prepared by someone else («); that a 


(*) Humfrcy v. Dale (1*57), 7 E. & B. 266; South'ell v. Bowdtlrh (1876), 1 
C. P. D. 374, 0. A.; Hutch m son v. Tatham (1873), L. R. 8 C. P. 482; Dike y. 
Ongley (1887), 18 ti. B. D. 708. 

I t) Bacmeistir v Fenton, Levy tfc Co. (1883), Cab. & El. 121. 
a) Cropper v. Cook (1868), L. It. 3 0. P. 194. 

6) Fleet v, Murton (1871), L. R. 7 Q. B. 126. 
c) Robinson v. Mollett (1875), L. R. 7 H. L. 802. 

a) As to usages affecting shipping biokers, see para. 53-1,above; and as to 
maritime insuianco brokors, spe p. 296, post, and title iMsmtAKCii. 

I t) Dickinson v. Lilwall (1815), 4 Camp. 279. 
y ) Catterall y. Hindis (1867), L. R. 20. P. 368, Ex. Cli. 
g) Ot eaves y. Legg (1856), 11 Exch. 612. 

A) Heisch v. Carrington (1833), 5 C. & P.471. 

t) Oregson v. Ruck (1843), 4 Q. B. 737. 

k) Humphries y. Carvalho (1812), 16 East, 45. 

f) Billy, Wilsem tb Co. y. Smales, Fetes <fc Co., [1892] 1 Q. B. 450, 

m) Cohen y. Faget (1814), 4 Camp. 96. 

») Burnett v. Bouch (1840), 9 0. & P. 020, 
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broker in Liverpool is entitled to commission for procuring a 
charter although he employs another to procure it (o); that a broker 
effecting an introduction between parties which leads to a charter 
is entitled to commission upon the first and subsequent charters 
between the same parties (p ); for the broker and the underwriter 
to settle the amount payable in respect of loss under a marine 
insurance, and for the broker to receive that amount when settled 
on bohalf of the assured ( q ); for shipping agents to sign bills of lading 
in the Mediterranean ports (r); that a charterparty in a certain 
printed form applies both to the outward and the homeward 
voyage (s); that a broker in the city of London is entitled to receive 
a certain commission from the owner on the amount of the freight 
if a complete contract is effected, but that if no contract is effected 
he is not entitled to receive anything for his trouble in negotiating 
with the parties (a); and that a broker who does not disclose the 
name of the charterer within a reasonable time after the charter- 
party has been signed is personally liable (6). 

535. There cannot be a usage in respect of goods consigned to 
agents for sale with a minimum limit of price that such agents may 
themselves purchase the goods at such mi limura (c). 

636. There is a usage of bankers and persons engaged in 
financial transactions to treat as negotiable instruments the bonds 
of the De Beers Consolidated Mines, Limited, the Denver and Bio 
Grande Railroad Company, the Mexican National Railroad Company, 
and the Union Pacific Railroad Company (d), the debentures of the 
Beira Junction Railway Company, Limited (e), the scrip of the 
Imperial Government of Russia’s ( 1873 ) Loan, and of the Ausfcro- 
JIungarian Government Loan(/), the bonds of the King of 
Prussia (g), the share warrants to bearer issued by the Alexandria 
Water Company, Limited (an English company registered under 
the Companies Act, 1807 ) (/«), the bonds of the South and North 
Alabama Railroad Company (a company created by the State of 
Alabama, U.S.A.) (i), and the scrip certificates of the Anglo-Egyptian 
Banking Company, Limited (h). 

The question whether the bonds of the Buenos Ayres Land 


(o) Smith y. Boutcher (1841), 1 Car. & Kir. 073. 

(p) Allan v. Sundius (186-), 1 If. & C. 123. 

{([} Jline Brothers v. Steamship Insurance Syndicate, Ltd. (1890), 72 L. T, 
79, 0. A. , 

(r) Jessel v. Bath (1867), L. R. 2 Exch. 267. 
is) Hibbert v. Owen (1859), 2 F. & F. 502. 

(a) Read v. Bann (1830), 10 B. & C. 438. 

lb) Hutchinson v. 2'alham (1873), L. R. 8 0. P. 482. 

(c) De Bussehc v. Alt (1878), 8 Ch. I). 286, 0. A., at p. .317. 

. id) Edelstein v. Schuler .£• Co., [1902] 2 K. B. 144. 

(e) Beehuanaland Exploration Co. v. London Trading Bank, [1898] 2 Q. B. 

608 . 

I f) Goodwin v. Bobarts (1876), 1 App. Cas. 476. 
r/) Gorgier v. Mieville (1824), 3 B. & C. 45. 

A) Webb, Hall & Co. v. Alexandria Water Co., Ltd. (1905), 93 L. T. 339. 
i) Venables v. Baring Brothers <£ Co., [1892] 3 Oh. 527. 
h)>Bumball y. Metropolitan Bank (1877), 2 Q. B. D. 194. See, generally, title 
Jtttts of Exchanor, VoI. II., p. 564. 
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Mortgage Bank (J series), known as “ Cedulas,” are by usage 8wjt. s. 
negotiable has been raised but not expressly decided ( l ). Usages of 

Professions 

537. A usage between money-lenders and banks in London that and Ocoupa- 
money-lenders are at liberty to deposit securities pledged to them timm. 


by borrowers for thoir own debt without reference to the question „ *—7 
of what is done as between them and their customers has been held 
proved, but not of such notoriety as to bind persons ignorant of 
it(m). There is a usage for bankers to have a general lien upon all 
securities deposited with them as bankers by their customers (n ); 
between London bankers, as to their dealings with the customers 
of their country correspondents, to the effect that there is no 
accountability between the London bankers and the customers, and 
that all moneys received to the use of the latter are paid to or aro 
placed to the credit of the country bankers, for whom alone the 
London bankers are agents (o). A usage has been established for 
bankers in the city of London to present cheques at the clearing¬ 
house the same day as they aro paid in (p); for colonial brokers to 
accept bills of exchange as part of tlieir business ( q ); for merchants 
not to treat a promissory note payable to a porson or his order as 
a negotiable instrument (r); that a bill of exchange cannot be 
indorsed for part only of the money mentioned on its face (s); that 
a bill of exchange is assignable by indorsement (t), and that liability 
to pay is incurred by acceptance («); for a fixed percentage by way 
of liquidated damages to be allowed in lieu of exchange, re-exchange, 
and other charges when bills are returned from the colonies (a); 
and that one partner drawing a bill of exchange binds the other ( 6 ). 

An alleged usage amongst merchants that a person is bound to 
pay upon a written promiso signed by him without consideration 
has been held bad (e). 

Sou-Sect. 3.— Usages of Other Professions , Businesses and Occupations. 

538. There is a usage in the theatrical profession that an actor Theatrical 
or actress engaged to perform for one or more years is never paid profession, 
during the part of the year when the theatre is closed (d); that a 
theatre proprietor who has agreed to provide the theatre for the 


Simmons v. London Joint Stock Bank, [1891] 1 Cli. 270, 0. A, 

m) Easton v. London Joint Stock Bank (1880), 31 Ch. D. 95, 0. A. 

n) London Chartered Bank of Australia v. While (1879), 4 App. Oaa. 413, 
P. 0.; Davis v. Bowsher (1794), 6 Term Rep. 488; Brandao v. Barnett (1840), 12 
CL & Pin. 787, II. L. 

(o) Adams v. Peters (1849), 2 Car. & Kir. 723. But Wilde, C.J., eaiU this 
evidence was not given “ to sot up a custom.” 

( ®) Boddington v. Schlmcker (1833), 4 B. & Ad. 752. 

(g) Schweitzer v. Long (1863), 3 F. & P. 687. 

(r) Clerks v. Martin (1702), 2 Ld. Raym. 757. 

(*) Hawkins v. Uardy (1098), 1 Ld. Raym. 360. 

(<) Carter v. Downich (1688), 3 Mod. Kop. 227. 
fu) Ereskine v. Murray (1728), 2 Ld. Raym. 1542. 

(a) Wtllans v. At/ers (1877), 3 App. Cas. 133, P. 0. 

(b) Pinkney v. Hall (1697), 1 Ld. Raym. 175. 

(c) Potter v. Pearson (1702), 2 Ld. Raym. 759. See also title Bankers Ani» 
Banking, Yol. I., p. 567. 

(d) Grant v. Maddox (1846), 15 M. & W. 737. See also title Theatres bto. 
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performance of an agreed play for a specified period cannot allow 
the performance of any other play during that period in that 
theatre (c) ; and that an actor or actress engaged to understudy 
another is only entitled to do so if called upon by the employer (/); 
but an attempt to establish a usage among theatrical persons that 
an actor engaged to act in a play about to he produced can insist 
upon tho manager allowing him to “ open ” in the part, and that if 
after his appearance ho should not give satisfaction ho is entitled to 
a week’s notice on the first pay day and a week’s salary on dismissal, 
lias failed for want of proof Qj). 

539. A usage has been established in the profession of estate 
and land agents that, where several agents are employed to procure 
a purchase, the one who finds a purchaser is entitled to a com¬ 
mission whether he does anything more towards the completion of 
the purebaso or not (/<)• 

540. There is a usage that an aichitect (i) is entitled to bo paid 
by the employer for taking out the quantities, although the building 
is abandoned (/.)• An alleged usage for architects to charge fees 
upon a scale depending upon the amount of compensation awarded 
in arbitration proceedings in which they talto part has been held 
bad (Z). 

541. Thero is a usage in the business of an auctioneer to charge 
5 per cent, on the first Jt'COO of the purchase-money and 2| per 
cent, on the remainder (m ); and that after an auctioneer is 
employed and the property has been advertised by him he is 
entitled to full commission on the sale being effected, although not 
through his direct agency (//) ,* but an alleged usage of auctioneers 
to sell by private treaty when an attempted salo by public auction 
has proved abortive, although not expressly authorised by tho 
person employing him, has not been established (o). 

542. There aro also many usages which affect domestic and 
contractual relationships which are not the outcome of trade in the 
generally accepted meaning of that word. Thus there is a usago 
lor domestic servants to bo entitled to a calendar month’s wages oi a 
calendar month’s warning (p). Thk usage has been held to extend 
to a head gardener living in a cottage rent free near his master’s 


(c) Cotton v. Sounes (1902), 18 T. L. 15. 456. 

(/) Newman v. Gatti (1907), 21 T. L. It. 18, 0. A. 

[g) White v. Henderson (1885), 2 T. L. B. 119. 

(A) Murray v. Currie (1886), 7 0. & P. 584. 

(0 For other usages affecting architects, see usages in the building trade, 
p, 276, ante, nnd title Building Contracts etc., Vol. III., p. 288. 

(A 1 ) Lansdawne v. Somtrrille (1862), 3 l 1 '. & F. 236. 

* (/) Brocklelank v. Lancashire and Yorkshire Hath Co. (18S7), 3 T. L. B. 675, 
C. A. 

(m) Re Page (1863), 11 W. B. 584. 

(n) Rainy v. Vernon (1840), 9 C. A - , P. 659. 

(o) Marsh v. Jelf( 1862), 3 F. & F. 234. 

(jj) Becston v. Collier (1827), 4 Bing. 309, 310 ; Turner v. Mason (1846). 14 
M. & W. 112 ; Gordon v. Potter (1859). 1 F. & F. 644. See also title Damages, 
p. 339, lost , and, generally, title Master ajto Servant. 
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house, and having the management of extensive grounds with 
assistant gardeners under him (q). Thore is also a usage for 
huntsmen to be engaged for tho whole hunting season, and not to 
be dismissed before the end of the season (>•). There is no usage 
analogous to. that in respect of domestic sorvants with regard to 
the termination of a governess’s engagement (a). There may bo 
a usage that if a domestic servant gives notice during tho 
first fortnight he or she may leave at the end of the first month, 
and in that event is entitled to have tho character which ho or 
she brought when entering the service handed over to a subse¬ 
quent employer. Such a usage is not unreasonable, but it is not 
notorious, and must be sufficiently proved by evidence ( b ). 

543. A usage has been recognised that, where a commercial 
ravellor is hired yearly, he or his employer may put an end to the 
service on giving three months’ notice (c ); that a calico printer’s 
salesman may be dismissed on a month’s notice (d ); that an editor 
is entitled to twelve months’ notice before dismissal (c); that a sub¬ 
editor is entitled to six months’ notice (/); that the employment of 
a “transferrer” or potting printer’s assistant in the pottery tiafle 
may be terminated without any notice (y); that the engagement 
of a woollen merchant’s representative may be put an end to 
by a month’s notice on the part of the merchant or his repre¬ 
sentative where there is a yearly salary (i); that newspaper 
proprietors should give four weeks’ notice to printers before 
taking the work from thorn, or pay them four weeks’ wages 
instead ( k ); that three months’ notice is given to torminalo the 
engagement of a clerk in a finance office although he has neen 
engaged at a fixed yearly salary (l); that journeymen carpenters in 
London engaged to do work at a distance are entitled to have their 
travelling expenses paid by their employers, unless dismissed when 
in the country for bad behaviour (wi). An attempt to establish a 
usage in newspaper offices that an advertisement agent is ontitlod 
to commission on all advertisements appearing in the paper after 


( 2 ) Nowlan v. Ablett (1833), 4 L. J. (ex.) 135. Tho jury found that this 
usage existed, but the court was of opinion that tho ovidenco did not warrant 
this finding. 

(r) Ntcoll v. Greaves (ISGI), 17 0. B. (n. s.) 27. 

(a) Todd v. Ktttage (1852), 22 L. J. (ex.) 1. 

(b) Moult v. HaWiday, [1898] 1 Q. B. 125. In a case at Brentford County 
Court (1908, January 10) tho learned judgo is reported to havo said that ho was 
prepared to take judicial cognisance of a usago that either party may determine 
tho hiring at the end of the first month by notice given at or before the 
expiration of tho first fortnight (see 52 Sol. Jo. 191). 

(c) Metzner v. Bolton (1854), 9 Exch. 618; Qrundon v. Mutter & Co. (1884), 
1 T. L. E. 205. 

(d) Appleby v. Johnson (1874), L. E. 9 0. P. 158. 

(e) Uolcroft v. Barber (1843), 1 Car. & Kir. 4; Brennan v. Qilbart-Smith (1892) 

8 T Ii* R 284. 

(/) Chamberlain v. Bennett (1892), 8 T. L. E. 234. 

( 2 ) Grainger v. Aynsley (1880), 6 Q. B. D. 182. 

(i) Parker v. Ibbeteon (1858), 27 L. J. (a. P.) 236. 

(Jfc) Cunningham v. Fonblanqm (1833), 6 0. & P. 44. 

(J) Foxall v. International Lana Credit Co. (1867), 16 L. T. 637. 

(m) Read v. Dunsmore (1840), 9 0. & P. 588 
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his dismissal or cesser of employment, if lie was instrumental in 
obtaining them, has failed for want of proof (n). 

Sect. 8.—“ Customs of the Port." 

Sou-Sect. 1.— Usages of English Ports. 

544. There are usages in many seaports which are generally 
known as “ customs of the port” which have been frequently 
established in litigation. In the port of London usages have been 
recognised for merchants to employ wharfingers to discharge 
cargoes (o); for consignees to bo entitled to insist upon having 
delivery “ overside " (p) ; for merchants engaged in the Russian 
trade to employ public lighters to unload ships in the Thames coming 
from Russia (q); for steamships with general cargoes using the 
docks to land their cargoos on the quay (r); for coal merchants 
hiring bargos on tho Thames to paint their own names upon the 
bargos (s); for wharfingers to deliver outgoing goods to tho mate 
and crew of the ship which is to carry thorn ( t ); that if tho merchant 
does not demand delivery of grain composing a grain cargo or part 
of such cargo coming to London within twenty-four hours aftor 
the ship’s arrival, the ship is entitled to discharge the goods upon 
the quay (a); that the owner of a ship bringing such a cargo into 
London, although he must place the timber into barges or on the 
quay, need not either slow it on the barge or stack it on the 
quay ( h ); that goods on board vessels unloading in the Victoria 
Docks are taken from the deck of the vessel by the dock company’s 
servants and placed on the dock quay, or if perishable, under sheds, 
and if the consignee or his agent does not appear to claim them 
within twenty-four hours they are warehoused by the company (c); 
for cargoes of fruit coming to the docks by steamer to be discharged 
immediately the vessel is ready to discharge, and if the consignees 
are not there to receive them, to be discharged upon the dock 
quays (d); that in discharging long lengths of timber from a ship 
in the Thames or in dock the shipowner is bound to put the timber 
into lighters brought alongside ( e ); to discharge log cargoes from 
vessels in the Millwall Dock into railway trucks, and if no trucks 
are there, to stack the timber cn the quay (J); to disregard fractions 


(it) Bettany v. Eastern Morning and Hull News Co., Ltd. (1900), 10 T. L. R, 
401. 

(o) Rucker v. London Assurance Co. (1781), 2 Bos. & P. 432, n. 

(j>) Borroioman, Philips <£: Co. y. frilson & Co. (1891), 7 T. L. E. 410. 

q) Hurry v. lloyal Exchange Assurance Co. (1801), 2 J3os. & P. 430. 

r) MarzdU y. Smith & Co. (18S2), Cab. & El. 6. 
a) Watson y. Peache (1834), 1 Bing. (if. c.) 327. 
t) Cobban v. Bourne (1803), 6 Esp. 41. 

’a) Aste, Son and Kerchevel y. iStumors, Weston & Co. (1884), Cab. & El. 319. 
(J) Brenda Steamship Co. v. Green, [1900] 1 Q. B. 618, 0. A. ; Ilulthcn y. 
Btewort (1903), 8 Com. Oas. 297. 

(c) Petrocochino y. Bott (1874), L. R. 9 C. P. 365. 

(a) Alixiada y. Robinson (1861), 2 E. & F. 679. 

(e) Aktieselkab Helios v. Ekman Jb Co., [1897] 2 Q. B 88, O. A.: Hulthen y, 
Stewart (1903), 8 Com. Caa. 297, H. L. 

(/) Rodenacker y. May (1901), 6 Com. Orb. 37. 
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of inches and feel; in measuring the dimensions of timber cargoes ( g ); Shot. s. 

that the word “days” in a bill of lading with reference to the “Customs 
discharge of cargo means working days, not running days (h ); of the 

for the delivery of goods by hoymen (i ); for goods to be stored in Port.” 
safe custody until they can be delivered to the consignees (ft); for 
shipbuilders to replace the paddle-wheels of steamers which have 
been removed for repair while the steamers are lying in the river 
Thames, and not alongside a quay or in a dock (l ); for the ship¬ 
master to guard goods loaded into a lighter sent for them by tho 
consignee until the loading is complete (m). 

An attempt to establish a usage of the port of London in Usages not 
the Baltic timber trade for the importers of timber to provide ? st T^ hed 
berths for the discharge of the cargo (n), and a usage in the same in Loa 0B ' 
port with reference to the export of coals for the use of tho French 
Government on the coast of Africa (o). An alleged custom of the 
port of London for lightermen to be paid a shilling an hour for 
working overtime in discharging sugar cargoes over and above their 
overtime payment has been held unreasonable, and an attempt to 
set it up failed for want of proof (p). No usage has been established 
that consignees of goods shipped in bulk pay freight according to 
the weight in the bill of lading, unless they are weighed on board, 
or at the ship’s side by the dock company, or at a wharf or quay, 
the consignees paying the expense (q); or that consignees discharge 
their duty under bills of lading drawn in a particular form, when 
they have sent to the ship lighters of sufficient capacity to take 
goods comprised in a number of such bills of lading and that they 
are not bound to send a separate lighter in respect of each bill of 
lading (r); or that consignees must send separate lighters for each 
parcel of goods consigned under one of such bills of lading (s); or 
that, in regard to the discharge overside of grain cargo in bags, it 
is the duty of the consignee to give an ordor to the dock company to 
weigh the cargo on board and to pay their charges for so doing (t). 

545. In the port of Liverpool usages have been recognised to Liverpool 
load ships with one-third weight goods and two-thirds measurement 
goods (u); for ship brokers to receive a commission for procuring 
a charter (a ); for the ship to bear the expense of trucking from the 
shed and piling in the transit shed when cargoes of dried fruit are 

(</) Young v. Canning Jarrah Timber Co., Ltd. (1899), 4 Corn. Gas. 96. 

(/i) Cochran v. Rethnq (1800), 3 Esp. 121. 

(i) Wardell v. Mourillyan (1798), 2 Esp. 693. 

( k) JBonme v. QatliJTe (1841), 3 Man. & G. 613, Ex. Oh. 

(/) Pearson v. Commercial Union Assurance Co. (1876), 1 App. C;\«. 49 j 
(m) Calley v. Wudringham (1792), Pealto, 202. 

(«) Nelson v, Dahl (1879), 12 Oh. D. 668, 0. A. 

(o) Itoherlson y. Jackson (1845), 2 0. 13. 412. 

p) Grey v. Fuller's Wharf, Ltd. (1898), 3 Com. Gas. 67. 

q) Couithurst v. Sweet (1866), L. it. 1 C. P. 649. 

r) Follitzer v. Steamship Cascapedia (1866), 2 T. L. It. 413. 

(s) Ibid. 

(t) Mar wood v. Taylor (1901), 6 Com. Oas. 178, O. A. 

(t<) Fust y. Dowie (1864), 5 13. & S. 20, 

(a) Smith y. Routcher (1844), 1 Car. & Kir. 573. 
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being discharged ( b ); that, in the case of timber ships, the lay days 
commence only from the mooring of the vessel at the quay where 
only, by the regulations of the dock, she is allowed to discharge (c); 
for palm oil to be delivered from the quay at the King’s (i.e., the 
landing) weights, and for certain known allowances to be made (d ); 
as to the meaning of the words “ usual dispatch ” as applied to the 
loading of coal (c); for a dock company’s servants to do the whole 
of the discharging of ships at the quay (/); and for discount to be 
allowed on freight payable under a bill of lading coming from the 
United States of America (g). 

546. In the port of Bristol there is a valid usage for cargoes of 
grain to be discharged by tlie joint action of tho consignees and the 
shipowner, the former providing sacks and loading them in the 
hold, and the latter delivering the sacks over the side of the 
ship (A). An attempt to re-establish a usage of the same port that 
a consignee could not be required to take delivery at a faster rate 
than 500 tons a day failed owing to altered circumstances rendering 
the alloged usage unreasonable (»)• 

547. There is a usage in the port of Hull for consignees of timber 
cargoes to supply a berth for a chartered ship on her arrival in 
dock, and to provide space for and the means for unloading the 
vessel (k); but a usago for wharfingers to have a general lien for 
wharfage labour and warehouse rent (l), and a usage that “days” 
in a cliarterparty mean “working days” (in), have not been 
established at this port. 

548. In the port of Newcastle-on-Tyne there is a usago to enter 
a vessel as soon as she is chartered on the “fitter’s list” for her 
turn to load coko(n). An attempt has failed to establish ns a 
custom of the port a somewhat similar usage that all ships intended 
to take in cargoes of coal or coke must be entered in the “ turn 
hook,” not only before they are ready to load, but before their 
arrival at tho dock or even at the port, although this was found to 
be the usage of a particular colliery (o). 

549. In the port of Belfast there is a valid usage that delivery 
of log timber coming into that port takes placo after ihe chaining 
and rafting of the timber by the ship and the measuring by the 
official measurer (p). 


Ch) Cardiff Steamship Co., Ltd. y. Jameson (1903), 8S L. T. 87. 

(c) Norden Steam Co. v. Dempsey (1876), 1 0. P. D. 634. 
d) Bold V. llayner (1836) 1 M. & W. 343. 

:) Kearon v. Pearson (1861), 7 II. & N. 3S6; 31 L. J. (ex.) 1. 

f) The Jaederen, [1892] P. 351. 

g) Falkner v. Earle (1863), 32 L. ,T (q. b.) 124. 

(h) Budyett <6 Co. y. Bmninyttm <b Co. (1890), 23 Q. B. D. 320; affirmed, [1891] 
1 Q. B. 35, C. A. 

(i) Jiopner Jj Co. v. Sloate Jloseyood Js Co. (i903), 92 L. T. 328. 

Ue) Aktieselskabet Jidda v. Bryson, Jameson ifc Co. (1908), 100 L. T. 165. 

\l) Holderness y. Collinson (1827), 7 B. & 0. 212. 

(m) Brown v. Johnson (1842), 10 M. & W. 331. For the meaning of “ days ” 
in the port of London, see Cochran v. Jletlerg (1800), 3 Esp. 121. 
pi) Leidcrnann v. Schultz (1853), 14 0. B. 38. 

(o) Lawson v. Burness (1862), 1 H. & C. 396. 

( p) Northmoor Steamship Co. v. IJarland and Wolf, Ltd., [1903] 2 I. R. 657. 
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550. In the port of Gloucester usages are recognised that the usual 
place of discharge for ships with grain cargoes is at the basin 
within the city, and when vessels carrying cargoes of this description 
and destined for Gloucester are of too heavy a burden to come up 
the canal they are lightened at Sharpness; and that during the 
necessary lightening of the cargo at Sharpness the lay-days are 
counted, but that the time occupied in coming up tho canal to 
discharge at Gloucester Basin, and in returning to Sharpness, is not 
counted ( q ); in tho port of Sharpness, to discharge timber cargoes 
into lighters to bo taken up the canal to Gloucester (r). An attempt 
to establish a usage of the last-named port that if steamers be 
unloaded at a certain rato of speed they must bo regarded as being 
properly discharged, no matter how large they bo, has failed on tho 
ground that such a usage would be unreasonable (s). 

551. In the port of Middlesborough-on-the-Toesa usage has been 
established for the ship’s master to dischurgo timber cargoes over 
the sliip’s sides and to form it into rafts, and for the consignees to 
send steam tugs to tow it away (t). 

552. A usage of the port oE Garston has been upheld for a do'ck 
company in that port to undertake the whole work of discharging 
cargoes, both the share of the work which ordinarily falls on the 
shipowners and that which ordinarily falls on tho charterers (a); in 
the port of Grimsby, as to the berth at which ships load coal ( x ), and 
as to the discharge of timber cargoes (a); at the port of Newlyn, in 
Cornwall, to load stone cargoes by means of carts from the quarries (6); 
at the port of Fowey, as to turns of loading vessels at the jetties (c). 
A usage has been recognised in tho port of Great Yarmouth, in 
Norfolk, that a shipowner must deliver tho cargo on the quay, and 
therefore must boar any expense connected with the discharge of tho 
cargo between the ship’s rails and the quay ( d ); and in the port of 
Lowestoft, for vessels to discharge a portion of their cargo outsido 
the port in the roads, if they are of loo great a draught to admit 
of their entering the harbour (c); in the port of Whitehaven, to load 
sailing vessols with coal according to the order in which they have 
arrived at the port, and to give preference to steamers (/); in the 
port of Wells, that time does not commence to run against the 
charterer until the ship actually reaches the quay (g); in the port 
of Cardiff, as to the mode of loading steamers with iron (h), 

(tfi Nielsen v. Wait (1885), 16 Q. B. 1). 67, 0. A.; Reynolds v. Tomlinson, 
[1896] 1 Q. B. 586. 

(r) The Alne Holme, [1893] P. 173. 

(e) Sea Steamship Co. v. Fnce. Walker it - Co. (1903), 8 Com. Cas. 2Q2. 

(<) Thiis v. Dyers (1876), 1 Q. B. D. 244. 

(a) Costleyate Steamskip Co. v. Dempsey, [1892] 1 Q. B. 854, (J. A. 

(a) Monsen v. Macfarlane ifc Co., [1895] 2 Q. B. 562, 0. A. 

(a) Stephens v. Winieringham (1898), 3 Com. Cas. 169. 

1 6) Temple, Thomson and Glume v. JRt mnallt (1902), 18 T. L. B. 822, 0. A 

c) The Sheila, [1909] P. 31, n. 

d) TheNifa , [1892JP. 411. 

e) The Alhamlra (1881), 0 P. D. 68. 

/) King v. Hinde (1883), 12 L. R. Ir. 113. 

g) Brerelon v. Chapman (1831), 7 Bing. 559; 5 Moo. & P. 526. 

(A) Coverdalc v. Grant (1883), 11 Q. B. D. 543, 0. A.; sub worn. Grant St Co, 
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and for the supply of railway waggons to convey cargoes from 
ships (t). 

Sub-Sect. 2. —Usages of Foreign and Colonial Poi'ls. 

553. In addition to the usages of English ports, many foreign 
ports, including the ports of British colonies, have usages which 
havo been adjudicated upon or recognised in English courts as affect¬ 
ing merchant shippers, underwriters, brokers, and others in this 
country. Thus,a usage has been established in the port of Newcastle, 
New South Wales, that vessels cannot obtain a loading berth for coal 
until a coaling order has been lodged with the port authority (/c), 
and that vessels cannot obtain a loading berth until they have 
received a loading order from a colliery (Z); in Trinidad, that ships 
pay for lighterage, and the shipowner must allow the charterer 
the reasonable expense of this outgoing (m ); in Jamaica, that ships 
carrying goods to certain places proceed to an adjoining port, and 
there transfer the goods into shallops to be taken to their destina¬ 
tions^;), and that goods are put on board at the expense of the 
owners of the ship (o); in Mauritius, to make up cargoes by 
obtaining goods for shipment from several houses (p), and for 
ships to anchor at a certain buoy outside the Swan Biver (q) ; in 
the port of Wilmington, in Carolina, to omit fractions in computing 
sales of re-sin in ordor to facilitate the computation of the weight of 
cargoes (r); in the port of Gothenburg, as to the mode of measuring 
timber cargoes (s ); m the port of Oporto for ships to load a part of 
their cargo outside the bar, when, owing to the slate of the river, 
they cannot load their full cargo inside (t); in the port of Archangel, 
to seal down ship’s hatches, and for the cargo to he taken to certain 
warehouses until the duties have boon paid (a); in St. Mary’s River, 
Elorida, for ships to take iu outgoing cargoes partly at one spot and 
partly at another (b); in the port of Gibraltar, for goods to be placed 
on a store ship, and for the store ship to be regarded as a ware¬ 
house («■); in the port of Canton, for ships to unbend their rigging, 
sails, and other gear, and to store them ashore for repairing pur¬ 
poses while the ships are being cleaned and refitted ( d ); in the port 
of Hamburg, for ships with certain cargoes to occupy two berths 


v. Cuvcrtlole, Todd ifc Co. (1864), 9 App. las. 470, Kay v. Field (1882), 8 
Q. B. ]>. 091 ; S. V. (rcveisotl) 10 Q 11. D. 241, C. A. 

(/) Lyle Shipping Co. v. Caulij}' CoiporaUen (lb 1 ..:)), 09 L. J. (q. b.) 93 ; S. C., 
[1900] 2 Q. B. 639, O. A. 

(/,) Jones, Lid. \. Green <£ Co., [1901] 2 K. 13. 270, C. A.; Barque Qudpui, Ltd. 
V. Jit own, [1904] 2 K. 13. 264. 

(/) Arden kicamship Co., Ltd. v. Andrew Weir <£ Co., [1900] A. C. 001. 

(m) kcrutton v. Childs (1877), 36 L. T. 212. 

(w) Steuart v. Bell (1821), 5 15. & A1<1. 238. 

(o) Cuihng v. Long (1797), 1 Bos. & 1’. 631. 

(/■) Ireland v. Livingston (1872), L. 1? 0 IT. L. 395. 

. (o) Lindsay v. Janson (1809), 4 11. &. N 609, 

(r) Fullagsni v. Watford (18S3), Cnl>. & HI. 198. 

i s) The Scan dinar (1881), 51 L. J. (i\) 93, (J. A. 
tf) Kingston v. Knibbs [ISOS), 1 Camp. 008, n. 
a) Blown v. Car stairs (1811), 3 Camp. 160. 
b) Moxon v. Atkins (1812), 3 Camp. 199. 

(c) 'liemey v. Etheringion (1743), cited 1 Burr. 343, 

id) Felly v. Royal Exchange Assurance Co, (1707), 1 Buir. 341. 
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opposite certain warehouses upon the quay, and for the cargoes to 
be discharged by cranes into these warehouses (c); in Ceylon, for 
the words “ lawful merchandise " to mean goods usually shipped at 
the port (/); in the Chilian ports of Iquique (g) and Poti (/»), to 
send nitrate direct from the mines to the ship’s side by rail; at 
Port Yendres, to discharge certain cargoes at a particular spot (i); 
in the port of Sulinah, on the Danubo, to store grain cargoes higher 
up the river, and to bring the grain down by lighters to that port (k); 
in the port of Paraiba, an out port of Pernambuco, that, if cotton be 
loaded instead of sugar, 92B lbs. of cotton are to be taken as equal 
to a ton of sugar ( l ); in the port of Memel, for the captains of ships 
to take delivery of the timber which they are about to carry from 
the port, when the timber is in timber ponds some distance up the 
river, and for the timber to be rafted down to the ships partly at 
the expense of the ship and partly at the expense of the shipper at 
the risk of the shipowner during tho process of rafting down ( m ); 
in the port of Bangor, Maine, IJ.S.A., to load wot wood-pulp in 
winter in a frozon condition (n) ; in the port of Charlestown, to 
compress bales of cotton wool by machinery to facilitate stowage in 
the ship(o); in the port of Now Orleans, to compress all cotton 
leaving the port before stowing the cotton on board, unless the ship 
is unable to get a full cargo when the cotton is put on board 
uncompressed (p); in the port of Valparaiso, for days when the 
surf on the beach is too heavy to allow of lighters landing cargoes 
(called “surf days”) to be excluded from “weather working 
days ” (q) ; T in the port of Sydney, that wool arriving for shipment is 
not delivered directly at the ship for which it is intended, but taken 
to the store-houses of the stevedores, where it is pressed by 
hydraulic rams to minimise its bulk (r) ; in the port of Demeram, 
for large vessels to take in part of their cargoes in the river, and 
then to drop down over the bar and to take in the rest, leaving 
their papers in the meanwhile at the custom house (s); in the port 
of Bunbury, near Freemantle, Western Australia, for vessels to load 
part of their cargoes at a jetty, and then to proceed into deeper 
water to take in the remainder (*); in the port of Odessa, that, for 


(e) Good & Co. v. Isaacs, [1892] 2 Q. B. 555, 0. A. 

(/) Fanderpar & Co. v. Duncan & Co., [1891] W. N. 178. 

( g ) Smith and Service v. Bosario Nitrate Co. , [1893] 2 Q. B. 323 ; S. 0. affii mod, 
[1894] 1 Q. B. 174, 0. A. 

(A) Furness v. Forwood Brothers <fc Co. (1897), 13 T. L. R. 500. 

(t) Sanders v. Jenkins, [1897] 1 Q. B. 93. 

(A) Hudson v. Fde (1867), L.R. 2 U. B. 560; see Allerton Sailing Ship Co. v. 
Falk (1888), 6 Asp. M. L. 0. 287. A case referring to Birkenhead. 

(7) Duckett v. Satterfield (1868), L. R. 3 C. P. 227. 

(*») Lithman v. Christie (1887), 19 Q. B. D. 333, 0. A. 

(ft) The Steamship Isis Co, v. Bohr <6 Co., [1899] 2 Q. 1). 364, C. A., affirmed, 
[1900] A. 0. 340. 

(o) Benton v. Schneider (1817), 7 Taunt. 272. 

(p) Ibid. 

(j) Bennetts & Co. v. Brown, [1908] 1 K. B. 490, where, however, evidence of 
the usage was held inadmissible. 

! r) Australian Agricultural Co. v. Saunders (1875), L. R. 10 0.1’. 608, Ex. Ch. 
i) Lang v. Anderdon (1824), 3 B. & 0. 495. 

t) Aktiesehkalet Inglewood V. Millar's Karri and Jarrah Forests (1903), 9 
Com. Cas. 196. 


Sbot. 3. 

“Customs 
of the 
Port.” 




296 


Custom and Usages. 


Soot, S. 

“ Guctoms 
of Uie 
Port." 


Uhm not 
establishad. 


Established 

niageo. 


the purposes of estimating demurrage and damages for detention, a 
vessel is not to be regarded as ready to receive a cargo or as ready 
to commence loading till she is actually in her berth alongside the 
quay (a); and as to the usual place for ships to tako in cargo in 
the island of Graciosa ( b). 

664. An attempt to establish a usage in the port of Onega, in 
the "White Sea, to restrict the quantity of cargo loaded each day to 
a certain quantity has failed for want of proof (c) ; so also has an 
attempt to set up a usage in Alexandria as to the form of a bill of 
lading00- A usago lias been alleged in the port of Bombay for the 
receipts for goods shipped on board a vessel and given by the mato 
to bo treated as negotiable instruments, and to pass the property m 
the goods, but, although nob actually held bad, this usago has not 
been directly sanctioned («). 

Sect. 4. — Usajes affecting Shippers Generally. 

665. There is a usage amongst shippers, that where a charter- 
party binds the charterer to find a full cargo of sugar ^ molasses 
at Trinidad, and the charter is silent as to the broken stowage, the 
merchant’s obligation extends no further than to ship as many 
hogsheads of sugar and puncheons of molasses as the ship will 
conveniently hold (/); for merchants shipping sulphuric acid to 
give notice of tho nature of the contents of the shipment to 
the shipowner (g) ; as to the scalo of freights for the Baltic 
trade (h) ; that the word “about” a certain number when used in 
charlerparties drawn in a certain form gives the shipmaster a 
latitude of 10 per cent, from that specified number (i); that a 
captain’s salary includes all gratuities such as primage (j); for 
a ship-master to receive a small payment from a merchant on 
delivery of his goods, for care and attention bestowed upon them (k); 
for the servants of a dock company to bring the cargo in the ship’s 
hold under the open hatchway (l), and to tighten moorings becoming 
slack by a vessel sinking in tho water as her loading proceeds (m). 
Usages to stow cotton on deck between Now Orleans and Liver¬ 
pool («) and to stow pigs on deck on a voyage from Waterford .o 
London (o) have failed for want of proof. 

(a) Hide v. Tweedy Co. (1890), U L. T. 705. 

(b) Cockey v. Athnscn (1819), 2 Ji. & Aid. 400. 

(e) Metcalfe , Simpson & Co. v. Thompson, Patirkk and Woodwork (1002), 18 
T. L. li. 706. 

(d) llodocunachi v. Milium (1886), 18 Q. B. 1). 67, C. A. 

(e) Haihesing v. Latng (1873), L. It. 17 Eq. 02. 

(/) Guihbert v. Gumming (1855), 10 Exch. 809; S. O. (affirmed) 11 Exuli. -105, 
Ex. Gli. 

(g) Alston v. Herring (1856), 11 Exch. 822. 

(A) Russian Sltam-Navigation Co. v. Silva (1863), 13 0. B. (s. s.) 610. 

li) Alcock v. Lceuw Co. (1883), Cab. & Ei. 98. 

(j) Caughey v. Gordon & Co. (1878), 3 O. P. D. 419. 

(A) Charleton v. Cotesworlh (1825), By, & M. 170. 

(0 Orange & Co. v. Taylor (1901), 20 T. L. R. 386. 

\m) Loader v. London and India Docks Joint Committee (1891), 65 L. T. 674. 

(«) Royal Exchange Shipping Co. v. Dixon (1880), 12 App. Cas. 11 ; Newall r. 
Royal Exchange Shipping Co. (1885), 33 W. B. 868. 

(o) Milward v. liihltrt (1842), 3 Q. B. 120. 
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Sect. 5. —Usages affecting Maritime Insurance. 

550. Numerous maritime usages have been upheld affecting the 
contractual relationships created by maritime insurance policies 
and maritime insurance generally (p). 

A usage for merchant ships in time of war to assemble at the 
place previously appointed for the rendezvous of a convoy has been 
recognised ( q ); for ships sailing under convoy from England to 
the West Indies to look in at St. Eustalia on their way to St. Iiitls, 
to take up any ships which might be there (/•). 

A usage for ship-masters engaged in iho Newfoundland trade to 
keep their inward cargoes on board several months after their 
arrival, and only to unload the same when not engaged in fishing 
and loading their outward cargoes (»); for shipowners in that trado 
to employ their ships after arrival thero from this country in fishing 
or intermediate voyages before taking in cargoes for tho return 
voyago (t). 

A usage for Liverpool insurance brokers not to send policies to 
their principals, but to sign thoir piincipals’ names to the policios, 
and for a secret limit to be put on the amount for which such a- 
broker may sign his principal’s name (a ); for underwriters in 
Liverpool, where a policy of insurance is in general terms, not to 
bo liable for goneral average or contribution in respect of the 
jettison of goods which, instead of being stowed below, are stowed 
on deck (6). 

There is a usage that when a policy is effected on goods by a 
ship to bo thereafter declared, tho policy attaches to the goods as 
soon as and in the order in which they aro shipped, and that 
directly the assured knows of tho shipment of the goods lie is bound 
to declare them to tho underwriter on the policy, and to declare 
them in tho order in which they are shipped, and is not entitled to 
declare some of the risks and to remain his own insurer as to 
the others, and that in case by oversight or otherwise the goods 
arc declared on the policy in an order different from that in which 
they were shipped, the assured is bound to rectify the declara¬ 
tions and make them correspond with the order of shipment (<:). 

There are usages for ships sailing from tho Baltic to America to 
touch at Elsinore for provisions (d); for ships sailing from London 
to Nantz with liberty to call at Ostend to sail direct to Nanlz in 


(») For Iho law of maritime insurance generally, see title Insurance. 

(q) Lethulier's Case (1692), 2 Salk. 443 ; Bond v. Consoles (1704), 2 Salk. 443 ; 
Cordon V. Morley (1747), 2 Stra. 1264; Camptll v. llwdieu (1747), 2 Stia. 1264 ; 
llond v. Nutt (1777), 1 Doug. (it. B ) 367, n. ; Anderson y, Pilcher (I860), 2 Bob. 
& P. 164 ; Lilly v. Ewer (1779), 1 Doug. (K. B.) 72. 

(r) Delany v. Sloddart (1783), 1 Tram liep. 22. 

(sj Noble v. Kennoway (1780), 2 Doug. (ic. B.) 310. 

(t) Vallance v. Denar\ 1808), 1 Camp. 503 ; Ougier y. Joinings (1800), 1 Camp. 
504, n. 

(а) Baines y. Ewing (1866), It, E. 1 Excli. 320. 

(б) Miller v. Tethenngton (1862), 7 H. & N. 934, Ex. Ch, 

(e) Stephens v. Australasian Insurance Co. (1872), L. B. 8 0. P. 18; Imperial 
Marine Insurance Co. y. Fire Insurance Cvrpwation, Ltd. (1879), 4 C. P. D. 
166. 

(d) Cormack v. Gladstone (1809), 11 East, 347. 


Sxot. 6 . 
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skct. b. order to avoid duties in England and France (<); for steamers on 

Usages the Rhine to carry goods on deck (/); for carboys of vitriol to be 

affecting carried on deck on a voyage from London to Lisbon (g) ; for vessels 
Maritime engaged in the Baltic timber trade to carry deck cargoes (h); for 
Insurance, vesse i 8 taking in cargoes in Odessa not to be regarded as ready to 
load until actually alongside the quay ( i ). 

A usage has been recognised as valid that on a Lloyd’s policy 
the underwriter must look to the broker and not to the assured for 
the payment of the premium (j) ; that a person who insures a risk 
at Lloyd’s employs an agent who, for all purposes, unless his 
employer intervenes, may be dealt with as a principal by the 
underwriter with whom he contracts ( k ). A usage of Lloyd’s has 
also been recognised for insurers to adopt ono of two policies of 
insurance of live stock, one containing an exception from the 
perils insured against, or a warranty of freedom from mortality, 
and the other omitting any such warranty (l ); for Bhips carry¬ 
ing timber from Quebec to London to stow it on deck (m) ; 
that an insurance for an entire voyage outwards and home¬ 
wards covers intermediate voyages (u) ; for ships in the East 
India trade to be liable to be detained an extra year in India (o); 
that the loss in an open policy on freight shall be adjusted on the 
gross, and not on the net, amount of the freight (_p); for English 
average adjusters in adjusting losses where a ship has put into a 
port to refit, whether such seeking of refuge has been occasioned by 
a general average sacrifice or a particular average loss, to treat the 
expense of discharging the cargo as general average, but the expense 
of warehousing it as particular average on the cargo, and the other 
expenses necessary to enable the ship to proceed on her voyage as 
particular average on the freight ( q). 

Usages not 557. It has been held that there is no usage at Lloyd’s excluding 
established, i osa f rom g enera i average where the loss is sustained by scuttling a 
ship in harbour to extinguish a fire (r); nor a usage that if the 
insured does not disclose the name of the ship in which the goods 
are expected the policy will not attach (s). It has also been held 
that a usage entitling an agent to receive a secret commission from 
a person whose interests are adverse to the principal for whom the 


(e) PlanchS v. Fletcher (1779), 1 Doug, (K. s.) 231. 

(/) Apollinaria Co. x. Nord Deutsche Insurance Co., [1904] 1 K. B. 232. 

(g) Da Costa x. Edmunds (1815), 4 Camp. 142. 

(A) Ijurton v. English (1883). 12 Q. B. D. 218, C. A. 

(*) Hick y. Twee&y <Ss Co. (1890), 63 L. T. 765. 

(./) Power v. Butcher (1829), 10 B. & 0. 329; Xenos v. Wickham (1863), 14 
C. B. (N. S.) 435, 447, Ex. Ch.; Univcrso Insurance Co. of Milan y. Merchants 
Marine Insurance Co., [1897] 2 Q. B. 93, C. A.; Edgar y. Fowler (1803), 3 East, 222. 
(A) Matvieff x. Crosfield (1903), 8 Com. Gas. 120. 

(7) Gabay'x. Lloyd (1825), 3 B. & O. 793. 

(m) Could v. Oliver (1837), 4 Biiig. (n. o.) 134. 

(») Gregory v. Christie (1784), 3 Doug. (k. b.) 419. 

(o) Salvador v. Hopkins (1763), 3 Burr. 1707. 

(p) Palmer y. Blackburn (1822), 1 Bing. 61. 

(?) Atwood v. Sellar (1879), 6 Q. B. D. 286, 0. A. J see also Svtmhen v, 
Wallace (1885), 10 App. Cae. 404. 
lr) Achard v. Bing (1874), 31 L. T. 647. 

(•) Knight x. Cotesworth (1883), Cab. & El. 48. 
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agent acts is bad (t). A usage that when goods are sold to be 
delivered free on board, the vendor cannot insist upon payment 
until the bill of lading or a mate’s certificate or other document has 
been produced to the purchaser, showing that the goods have been 
put on board, has been alleged but not judicially established (u). 


(I) Bartram cfr Sons v. Lloyd (1903), 88 L. T. 280; ami see, generally, title# 
Agency, Yol. I., p. 189; Criminal Law and l'nooEiu'iUS, Yol. IX., p. 710. 
(a) Green v. Sichell (1800), 2 L. T. 74o. 
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CY-PRES DOCTRINE. 

See Charities ; Wills. 


DAMAGE FEASANT, 


Animals. 
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DAMAGES. 

N.B.—This article deals only with the general principles of the law of 
damages; for particular cases reference must bo made to the 
various titles of this work,—E ds.] 


Part I. DEFINITION, NATURE AND CLASSIFICATION - - 302 

Part II. RULES AS TO AWARDING DAMAGES - - - -303 

Sect. 1. General Principles ------- 308* 

Sect. 2. Directness and Remoteness ----- 310 

Sub-scot. 1. In General - - - - - - -310 

Sub-Roct. 2. In Contract - - - - - - -313 

Sub-fiert. 3. In Tort - - - - - - - -317 

Sub-soct. 4. Remoteness and Intervening Cause - - 318 

Sect. 3. Aggravation and Mitigation ----- 323 

Sect. 4. Recovery of Costs ------- 326 

Part III. LIQUIDATED DAMAGES OR PENALTY" - 328 

Part IV. MEASURE OF DAMAGES. 331 

Sect. 1. In General - - - - - - - - 331 

Sect. 2. In Contract - -- -- -- - 333 

Sect. 3. In Toft - -- -- -- -- 340 

Part V. PLEADING, PROOF, AND ASSESSMENT OF DAMAGES 346 

Sect. 1. Pleading and Proof ------- 346 

Sect. 2. Assessment - -- -- -- - 348 

Sub-sect. 1. In General ------- 343 

Sub-sect. 2 . Assessment in Default of Appearance or Pleading 340 
Sub-sect. 3. Beriow of Assessment ----- 349 
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,, Action. 

„ Shipping and Navigation. 

,, Animals; Compulsory 

Purchase of Land and 
Compensation ; Master 
and Servant. 

,, Action. 

,, Husband and Wife. 

„ Action. 









802 


Damages. 


Definition. 


Restitutio in 
xntegi vm. 


For Injury, Causes of 
Interest as Damages 

Damages in respect of particular' 
relatione, e . g ., Agency ; Car¬ 
rie ns ; Contract ; Landlord 
and Tenant ; Libel and Slan¬ 
der ; Master and Servant ; 
Mines, Minerals and Quad- j 
kies ; Negligence ; Nuisance j 
Sale of G oods ; Sale op Land ; 
Tout ; Trespass ; Trover and 
Conversion - 


- See title Negligence. 

Money and Money Lend 

INC. 


See respective titles. 


Part I.—Definition, Nature and Classi¬ 
fication. 

558. Damages may be defined as the pecuniary compensation 
which the law awards to a person (a) fo’ the injury he has sustained 
by reason of the act or dofault of another, whether such act or 
default is a breach of contract or a tort; or, put more shortly, 
damages a v e the recompense given by process of law to a person for 
the wrong that another has done him ( b). 

559. The great underlying principle by which the courts arc 
guided in awarding damages is restitutio in integrum («). By this 
is meant that the law will endeavour, so far as money can do it, to 
place the injured person in tho same situation as if the contract 
had been performed (d), or in the position he occupied before 


(«) As to tho persons who may suo and be sued, see generally title .Action, 
Yol. I., pp. 17 et teq.; and for the particular cases in which damages are 
recoverable, see the various titlos of this work. 

(b) See Co. Litt. 257 a; 2 Bl. Com. 438. 

(e) The Argentina (1S88), 13 P. D. 191, 0. A., per Bowen, L.J.,atpp. 200. 201, 
and per Lord Eshkb, M.R., atp. 190; retelling to The Columbus (1849), 3 Wm. 
Bob. 158, per Dr. Luhiungton, at p. 162. In The Mediana, [1900] A. 0. 113, 
Lord Halsbury, L.C., at j>. 116, said: “ Tfie whole region of inquiry into 
damages is ono of extreme difficulty. You very often cannot even lay down 
any principle upon which you can give damages; nevertheless it is remitted to 
tbe jury, or those who stand in tno place of the jury, to consider what com¬ 
pensation shall he given in money for whsit is a wrongful act. Take the most 
familiar and ordinary caso: how is anybody to measuro pain and suffering in 
moneys counted ? Nobody can suggest that you can by any arithmetical 
calculation establish what is flin exact amount of inonoy which would represent 
6iich a thing as the pain and suffering which a person has undergone by reason 
of an occidont . . . novertla-loss tho lav recognises that as a topic upon which 
damages can be given.” Compare llodocanachi v. Milburn (1886), 18 Q. B. T). 
67, 0. A., per Lindley, L J., at p. 78: “ It must be remembered that the rules 
as to damages can in the natuio of things only he approximately just, and that 
they have to be worked out, not by mathematicians, biit by juries ” ; see also 
Hobbs v. Lrndon and South I Western Had, Co, (1875), L. B. 10 Q. B. Ill, per 
Blackburn, J., at p. 121. 

(d) Ilcbinson v. Harman (1818), 1 Exch. 850, per Parke, B., at p. 855; Bain 
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the occurrence of the tort (e) which adversely affects him. This *aet i. 
general principle is, however, qualified in certain cases where the Definition, 
law, by awarding exemplary damages, seeks not merely to give Nature and 
compensation to the injured party, but also allows the party in Clawifica- 
default to be punished (/). 

The principle of restitutio in integrum is largely theoretical, being 
tho ideal or standard at which the law is supposed to aim, but 
which in practice is rarely attained (< 7 ). As regards breaches of 
contract it may be possible in some cases to measure the damages 
with a fair approach to accuracy (/t), but more frequently the 
damages awarded are not commensurate with the Iobs sustained ( i ). 

Thus, whero the breach of contract arises upon the non-payment 
of money by a debtor to a creditor by a certain day, the damages 
incurred in consequonce of the non-payment may be enormous, but 
the measure of tho damages which tho injured party is entitled to 
recover, in tho absence of special circumstances giving riso to a 
right to rocover special damages (k), is a reasonable compensation 
for the non-performance of the contract, which in practice is settled 
on the principle of allowing interest, and nothing more, in addition 
to the recovery of the debt (/). As regards torts, though in the 
case of torts to property it may be possible to assoss tho damages 
accurately (m), in the case of personal torts damages are not given 
to tho full extent of a perfect compensation or equivalent to the 
mischief done (n). 

560. General damages are those which the law implies in every General 
breach of contract ( 0 ) and in overy violation of a legal right (p). damage#. 


v. Fothcrgill (1874), L. 11. 7 H. L. 158, per Lord Chelmsford, at p. 207 ; Gray 
v. Fowler (1873), L, R. 8 Exch. 249, Ex. Oil.,' France y. Gamlet (1871), L. It. 
(3 Q. B. 199; The Argentine > (188b), 18 P. JI. 191, C. A., per Lord Esher, M.R., 
ut p. 107. 

(e) Phillips y. London and South Western Bail. Co. (1879), 5 Q. B. D. 78, 
(1. A., per JAMES, L.J., at p. 87 ; Livingstone y. Bawyards Coal Co. (1880), 5 
App. Gas, 25, per Lord Blackburn-, at p. 39 ; The Mediana, [1900] A. 0. 113, 
119, explaining The City of Peking (1890), 15 App. Gas. 138, P. O. 

(/} Bee pp. 306 et seq., post. 

(g) See pp. 331 et seq., post. 

(A) See pp. 332 et seq., post. 

( i ) See pp. 311 et seq., post. 

(k) Such as existed m Prehn y . lloyal Bank of Liverpool (1870), L. It. 5 Exch. 
92; see further, pp. 313 et seq., post. 

(l) Fletcher V. Tayleur (1855), 17 0. B. 21, per Wili.es, J., atp. 29: “ whatever 
may be the amount of inoonvenience sustained by the plaintiff the moasuro of 
damages is the interest of the money only ”; British Columbia Saw-Mtil Co. 
v. Nettleship (1868), L. R. 3 C. P. 499, per Bovill, O.J., at p. 506 ; Wallis v. 
Smith (1882), 21 Oh. D. 243, 0. A., per Jessel, M.R., at p. 257; Be English 
Bank of the River Plate, Ex parte Bank of Brazil, [1893] 2 Ch. 438, per QniTTT, J., 
at p. 446, 

(m) See pp. 340 et seq., post. 

(«) Armsworth v. South Eastern Bail. Co. (18*7), 11 Jur. 758, per Pabke, B., 
at p. 760; Bowleg v. London and North Western Bail. Co. (1873), L. R. 8 Exch. 
221, Ex. Oh., per Brett, J., atp. 230; Phillipe y. London and South Western 
Bail. Co. (1879), 5 Q. B. 1). 78, 0. A.; Johnston y. Gi'eat Western Bail., [1904] 
2 E. B. 250, 0. A. 

(o) Marzetti y. Williams (1830), 1 B. & Ad. 415; see p. 308, post. 

(p) Ashby y. White (1703), 2 Ld. Baym. 938, 3 ilia., 320; 1 Smith, L. 0. ( 
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PAST i. 

Definition, 
Nature and 
Classifica¬ 
tion. 

Special 

damage. 


For the law presumes in such cases that some damage will flow 
iu the ordinary course of events from tho defendant’s act (q). 

561. The term “ special damage ” is used in various different 
senses (r):— 

(1) When contrasted with general damage it means the particular 
damage, beyond the general damage, which results from the 
particular circumstances of tho case and of the injured party’s 
claim to bo compensated (a). 

(2) Where tho damage actually done is the gist of the action ( t ), 
no actual and positive right, apart from the damage done, being 
disturbed, tho term “ special damage ” («) denotes the actual and 
temporal loss which has in fact occurred (a). 

(3) The term “ special damage ” is also used in actions brought 
in respect of a public nuisance, such as the obstruction of a river 
or of a highway, to dor oto the actual and particular loss sustained 
by tho plaintiff in such an action beyond what is sustained by the 
goucial public, such particular loss being his cause of action (&). 

(4) In tlio case of toit, however, special damago is more 
frequently used to deuote an actual loss suffered in addition to the 
wrong for which general damages are a./arded to the injured party 
—damages that can bo laid and proved iu terms of figures (c). 


Liquidated 

and 

unliquidated 

damages. 


562. By the term “ liquidated damages " (<?) is meant, in the 
first placo, a sum assessed by tho parties to a contract (e) and 
agvecd upon by them to bo paid as damages by the party who is in 
default(./). Tho term is also applied to sums expressly mado 
recoverable as liquidated damages under a statute (g). 


11th ed., 2J0, per Lord Hor/r, C.J., at p. 261; Jliort v. London and North Western 
1tail. Co. (1879), 4 Ex. D. 188, 0. A., per Bbamweij,, L.J., at p. 198; The 
Mediana, [1900] A. U. 113, per Lord Galsbuby, L.C., at p. 118; compare 
Bayliss v. Fisher (1830), 7 Bing. 163. 

(ij) See p. 308, post. 

(r) Rah liffe v. Evans, [1892] 2 Q. B. 621, C. A., per Bowen, L.J., at p. 628. 

(a) Ibid. 

[t) liatdiffe v. Evans, supra, per Bowen. L.J., at p. 632; Brad$\r,o v. 
Lancashire and Yorkshire Hail, Co. (1876), L It. 10 C. P. 189, following Totter 
v. Metropolitan District Jtuil. Co. (1874), 30 L. T. 765; Tin lay v. Ohirney, 20 
Q. B. D. 494; compare Lucas r . Taileton (1858), 3 IL & N. 110. See al*o 
p. 347, post. 

(u) Also willed in old authorities ( Ratcliffs v. Evans, supra, per Bowen, L.J., 
at p. 528, citing tho cases following) “ express loss,” “ paiticular damago ” ( Cans 
v. Golding (1649), Sty. 169, 376), “damago iu fact,” “ epocial or particular 
cause of loss” (Law v. Harwood (1628), Oro. Oar. 140; Taelurgh v. Day (1618), 
Cro. Jac. 484). 

(a) Ratcliffe v. Evans, supra, per Bowen, L.J., at p. 628. 

(b) Ibid. See also Iveson v. Moore (1699), 1 Ld. Baym. 486; Rose v. Groves 
(1843), 6 Man. & G. 613; Soltau v. De Held (1851), 2 Sim. (n. s.) 133. 

(c) Ratcliffe v. Evans , [1892] 2 Q. B. 524; France v. U audit (1871), L. E. 
6 Q. B. 199, per Mkllob, J., at pp. 204-6 ; Rodley r. Reynolds (1846), 8 Q. B. 
779. 

{<£) For the distinction between “ liquidated damages ” and “ penalties,” soe 
pp. 828 et seq., post. 

(e) Wallis v. Smith (1882), 21 Oh. D. 243, 0. A., per Cotton, L.J., at p. 267. 

If) See the cases cited at pp. 328 et tea., post, and compare Workman, Clark 
& Co., Ltd. v. Lloyd Brazilefio, [1908] 1 JL B. 968, 0. A. 

( g ) See, for instance, Bills of Exchange Act, 1882 (45 St 4G Viet, c, 61), 
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Damages are termed unliquidated when they have not been 
assessed beforehand by the parties or some statute, in which case 
the jury are at liberty, subject to the rules governing the measure 
of damacres ( h ), to award such damages as they think the plaintiff 
has sustained (i). 

563 . Where (I) a plaintiff against whom a breach of duty has 
been committod has not in fact sustained any actual damage there* 
from (k), or fails to prove that he has (l ); or (2) although the 
plaintiff has sustained actual damage, such damage arises not from 
the defendant’s wrongful act (m), but from the conduct of the plaintiff 
himself (n); or (3) tho plaintiff is not concerned to raise tho 
question of actual loss (o), but brings his action simply with tho 
view of establishing his right (p), the damages which he is entitled 
to receive are called nominal. 

Nominal damages have been defined as a sum of money 
that may be spoken of but that has no exist6nco in point of 
quantity (q), or a mere peg on which Io hang costs. In practice, 
however, a small sum of money is awarded, usually forty shillings (/). 
Such damages must bo distinguished from small (s) or contemptuous 
damages ( t ), which indicate tho opinion of the jury that tho action 
ought not to have been brought. 

564 . The term ‘'statutory damages” may moan either the 


b. 57 (1); and title Bills of Exchange etc., Vol. II., p. 621; and compare 
It. S. 0., Old. 3, r. C; Workman, Clark ifi Co., Ltd, v. Lloyd Braztleno, f19081 
1 K. B. 908, 0. A. 

(7i) As to Iheso see pp. 331 et seq., post. 

(i) Hunt v. Huret (1819), 4 Exch. 671, per Parke, B., at p. 5S0. 

(it) See, for instauoo, v. Jhuqhhm (1879), *1 0. P. J) 197; Notlham v. 
Hurley (1863), 1 E. & B. 1505 ; Columbus Co. v. Clours, [J903J 1 If. B. 244; 
Ashdown v. Ingamelis (1880), 5 Ex. I). 280, C. A. Tho remedy wlioro a party 
sues who has suiToiod no inconvenience is to depmohim of costs (MarzttH v. 
Williams (1830), 1 B. & Ad. 415, per Parke, J., at p. 423; /liort v. London and 
North Western Rail. Co. (1879), 4 Ex. D. 188, 0. A., per Brahwell, L.J., at 
p. 196; Nicolas v. Atkinson (1909), 2 > T. L. It. 308). 

(?) Tiuyman v. Knowles (1853), 13 0. B. 222; Marzetti v. Williams, supra. 

(7«) 1 liort r. London and North Western Rail Co., supra; Sandtrs V. Stuart 
(1876), 1 0. P. D. 320. 

(«) War re v. Calvert (1837), 7 Ad. & El. 143, per Lord Denman, C.J., at p. 
154 ; Hamlin v. limit Northern Rail Co. (1850), 1 II & N. 408. 

(o) Mcllor v. Spa tertian (1009), 1 Wins. Sauud. 843, 340 a. 

\p) Northern V. Hurley, supra; Medway Co. v. Romney {Earl) (1861), 9 0. B. 
(Mr. 8.) 575; limbrey v. Owen (1851), 0 Exch. 333. 

{q) Beaumont v. Qrentliead (1846), 2 0. B. 494, per Maule, J., at p. 499, 
where, howevor, the claim was for nominal damages for non-payment of a 
6um due, and the court hold that when tho sum due was paid or tendered, this 
was equivalent to payment or tender of nominal damages also. 

(?’) Seo, for instanoo, Harrop v. Hirst (1868), L. It. 4 Exch. 43 ; Columbus : Co. 
v. Clowes, supra. Other sums awarded as nominal damages ai 0 : twenty shillings 
{Jones {James) dk Sons, Ltd. v. Tanker vide {Earl) (1909), 25 T. L. It. 714, 716); a 
shilling {Hiort v. London and North Western Rail Co., supra; Warre v. Calvert, 
supra; and see Dicks v. Brooks (1880), 15 Oh. I). 22, per Bramweix, L.J., at 
pp. 40, 41; Twyman v. Knowles, supra) ; and a farthing {Mosij/n 7 . Coles (1862), 

7 II. & N. 872), though the latter sum is generally reserved for contemptuous 
damages. 

(*) The Mediana, [1900] A. 0.113, per Lord Halsbitoy, L.C., at p. 116. 

(<) Cooke v. Brogden <fc Co, (1885), 1 T. L. R. 497; Kelly v. Sherlock (I860), 

L, E. 1 Q. B. (JSC. 
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remedy in damages provided by some particular statute under 
which the action is brought («), or such damages as are awarded 
for the direct infringement of the provisions of a statute, or for 
neglect of a statutory duty (tv). 

666. Tim term “prospective damages ” is applied to the 
damages which are awarded to a plaintiff, not as compensation for 
the ascertained loss which he has sustained at the time of com* 
mencing his action, but in respect of loss which it may reasonably 
be anticipated he will suffer thereafter in consequence of the 
defendant’s act or omission (x). 

666. Where the wounded feeling and injured pride of a 
plaintiff ( y ), or the misconduct of a defendant, may be taken into 
consideration, the principle of restitutio in integrum ( z ) no longer 
applies (a). Damages are then awarded not merely to recompense the 
plaintiff for the loss he has sustained by reason of the defendant’s 
wrongful act, but to punish the defendant in an exemplary 
manner (b), and vindicate the distinction between a wilful and an 
innocent wrongdoer (c). The damages so awarded havo been 
variously called exemplary (d), vindicthe (<?), penal (/), punitive (g), 
aggravated (7t), or retributory (i). 

Except in the case of breach of promise of marriage (7c), 


(it) See, for instanco, Fatal Accidents Act, 1846 (9 & 10 Viet. c. 93). Such 
statutory damages fall outside the scope of this article, and will bo found dealt 
with unuor the different titles; see, for example, titloa Bills oi ' Exchange 


nm, Yol. II., p. 523; Negligence; Salts of Goons. 

(i u) See Wolverhampton New Wateruorks Co. v. Hawkesford (1859), 6 0. li. 

f N. s.) 336, per Wili.es, J., at p. 336; Great Northern Fishing Co. v. Edgehill 
1883), 11 Q. B. D. 225. As to tho difference hotweon tho meaning of the woid 
“ compensation ” when usod in a statute and damagos, see Dixon v. Calcraft, 
[1892] 1 Q. B. 458, 0. A., per Lord Esher, M.R., at p. 463; and compare 
(Smith v. Brown (1871), L. H. 6 Q. B. 729. 

(ar) Richardson v. Mellish (1821), 2 Bing. 229 ; HodsoU v. EtaUcbrass (1840), 
11 Ad. & El. 301; Mason v. Barker (1813), 1 Car. & Kir. 100; Clegg v. Dearden 
(1848), 12 Q,. B. 576; Phillips v. London and South Western Bail. Co. (1879), 0 
Q,. B. D. 78, 0. A.; Lambkin v. South Eastern Rail. oo. (1880), 5 App. Gas. 352 ; 
Brunsden v. Humphrey (1884), 14 Q. B. I). 141, 0. A.; Emery ( George i>.) (, o. v. 
Wells, [1906] A. 0. 515, P. 0.; compare Robinson v. Bland (1760), 2 Bun-. 1077, 
1087. See also pp. 309, 310, post. 

(y) Berry v. Da Costa (1866), L. R. 1 0. P. 331, per Willes, J., at p. 333. 
fz) Seo p. 302, ante. 

(a) Livingstone v. Rawyards Coal Co. (1880), 3 App. Oas. 25, pir Lord Black- 
Burn, at p. 39; Built Coal Mininy Co. v. Osbotne, [1899] A. 0. 351, 364, P. 0. 

(b) Finlay v. Chirney (1888), 20 Q. B. I). 495, 0. A., per Bowen, L.J., at p. 
504 ; ccmparo Dreyfus v. Peruvian Guano Co. (1889), 42 Oh. J). 66. 

(c) Bulli Coal Mining Co. r. Osborne supra; Williams v. Currie (1845), 1 0. B. 
841, pet Maule, J., at p. 817. 

(d) Merest v. Harvey (1814), 6 Taunt. 412, per HEATH, J., at p. 448; Emblen 
v. My ess (1860), 6 H. & N. 51, per Pollock, O.B., at p. 58 ; Finlay v. Chirney, 
supra, ner Bowen, L.J., at p. 507. 

(e) Emblen v. Myers, supra; Crouch v. Great Northern Rail. Co. (1856), 
11 Exch. 742, per Martin, B., at p. 759. 

(/) McArthur <b Co. v. Cornwall, [1892] A. 0. 7o, 88, P. 0. 

(g) The Mediana, [1900] A. 0. 113, per Lord Hals BURY, L.O., at p. 118. 

(A) Clark v. Newsam (1847), 1 Exch. 131, per Pollock, O.B., at p. 140. 

(i) Bell v. Midland Rail. Vo. (1861), 10 C. B. (n. s.) 287, per Byles, J., at 
p. 308. 

(A) Smith v. Woodfine (1857), 1 0. B. (N. 8.) 660; Berry v. Da Costa, supra; 
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exemplary damages cannot be awarded in an action for breach of 
contract (f), since the existence of misconduct cannot alter the rule 
by which the damagos for breach of contract are assessable (m). 
Such damages may, however, be awarded in an action for tort, as, 
for instance, assault (n), trespass (o), negligence (p), nuisance (q), 
libel (r), slander (a), seduction (6), malicious prosecution (c), and 
false imprisonment ( d ). 

In order to justify the award of exemplary damages, it is not 
sufficient to show merely that the defendant has committed a wrongful 
act(e). The conduct of the defendant (/) must bo high-handed (g ), 
insolent (A), vindictive (i), or malicious (j), showing a contempt of 

Finlay v. Chirney (1883), 20 Q. B. D. 405 0. A., per Bowen, L.J., at p. 601; 
Millington v. Loring (1880), G Q. B. I). 190, O. A.; see further, p. 823, post. 

(0 Berry v. Da Cotta (I860), L. R. 1 O. P. 331, per Wili.es, J., at p. 331; 
ThtmUn y. Great Northern Hail. Co. (1850), 1 IT. & N. 408, per Pollock, C.B., ut 
p. 411. Tho cases as to dishonouring a chcquo or draft (soo, for instance, /.arms 
v. Gurcty (1873), L. R. 5 P. 0. 340, whoro “ substantial ” damages wore givon, 
following liolin v. Steward (1854), 14 0. B. 605), stand on a different footing; 
see p. 323, post. In Maw v. Jones (1S90), 25 Q. B. 1). 107 aggravated damages 
woro held recoverable in an action for wrongful dismissal of an apprentice on a 
false charge of misconduct; but it is submitted that this case was wrongly 
decided; and in Addisv. thumophone Co., TAd. (1900), 127 L. T. Jo, 320, H. L., 
Maw v. Jones, supra, was considered and distinguished, and practically over¬ 
ruled, and it was held, that actual damagos only could he nwaraod for wrongful 
dismissal; see also Austwick v. Midland Had. Co. (1909), 2.5 T. L. R. 728; 
Baker v. Dcnkera Ashanti Mining Corporation (1903), 20 T. L. R. 37. 

( m) Sikes v. Wild (18G1), 1 B. & S. 587, per Blaokiiurn, J., at p. 591. But 
seo Smith v. Day (1882), 21 Oh. 1J. 421, 0. A., per Bretj', Ij.J., at p. 428. 

(n) Merest v. Ilatvey (1814), 5 Taunt. 412, per Heath, J., at p. 443; Grey v. 
Grant (1764), 2 Wils. 252; compare Sharpe v. Brice (1774), 2 Wm. Bl. 942. 

(u) Merest v. Harvey, supra; Williams v. Currie (18-15), 1 0. B. 811; Bruce 
v. Hawhns (1770), 3 Wils. 61; Sears v. Lyons (1818), 2 Staik. 317; Bland v. 
Bland (1835), 1 liar. & W. 167. 

(р) Emllen v. Myers (1860), 6 II. & N. 51, where the plaintiff’s building 
was injured by the reckless way in which tho defendant allowed his house to 
he pulled down. 

( 7 ) Seo title Nuisance. 

(r) Emblem v. Myers, supra, per Bramwell, J., atp. 59; Davis y. Shepstons 
11886), 11 App. Has. 187, 191, P. 0. ; Jones v. JIulton (E.) rfc Go., [1909] 2 K. B. 
444, 0. A., per Lord Alverstone, O.J., atp. 457; and per Farwell, L.J., at 
p. 483. 

(o') As to the likelihood of greater damage arising from libel than from slander, 
see be Crespigny v. We.lleslcy (1829), 6 Bing. 392, per Best, C.J., at p. 402. 

(h) Bennett v. Allcoll (1787), 2 Term Rep. 166 ; Tullidge v. Wade (1769), 3 Wils. 
18, per WiLMOT, O.J., at p. 19 ; Elliott v. Nicklin (1818), 5 Price, 611; Appleby 
v. Franklin (1885), 17 Q B. D. 93; seo further p. 321, post. 

(с) Leithy.Dope (1779),2 Wm.Bl. 1327; Hewlett v. CVuc/i?ey(1813),5Tuunt.277. 

(d) Huciele V. Money (1763), 2 Wils. 205; Beardmore v. Carrington (1764), 2 
Wils. 244; Mostyny. Fabrigas (1764), 1 Cowp. 161; 1 Smith, L.O., 11th ed., 
591 ; Edged v. Francis (1840), 1 Man. & G. 222. 

(e) Livingstone v. Jtawyards Coal Co. (1880), 5 App. Cas. 25; Bull! Coal 
Mining Co. y. Osborne, [1899] A. 0. 361, P. 0.; compare Flemington v. Smithers 
(1826), 2 0. & P. 292. 

(f) lu the case of joint tortfeasors, only one of whom has acted from 
malignant motives, the plaintiff cannot recover exemplary damages if ho brings 
his action against both (iClark v. Newsam (1847), 1 Exch. 131). 

(g) Bell v. Midland Mail Co. (1861), 10 0. B. (n. s.) 267, per Willes, J., at 
p. 807. 

i A) Merest v. Harvey, supra; Huxleu y. Berg (1815), 1 Stark. 98. 

<j Adams v. Coleridge (1884), 1 T. L. R. 84, 87. 

j) Idvingstone y. Savoyards Goal Co., supra, per Lord Cairns, L.O., at p. 31) 
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the plaintiff’s right (k), or disregarding every principle which actuates 
the conduct of gentlemen (L). In particular, the defendant’s persist¬ 
ence in the act with knowledge ( m ), and the language accompanying 
it(n), as well as his conduct at the trial of the action itself (o), are 
elements to be considered. 

A plaintiff, however, who has provoked the defendant’s conduct 
by his own, will not be entitled to exemplary damages ( p ). 


Part II.—Rules as to Awarding Damages. 


When actual 

damage 

essential. 


Sect. 1. —General Principles. 

567. Every breach of duty, whether arising out of contract ( q ) 
or tort(r), gives rise t j an action for damages (s), without proof of 
actual damage (t), though the amount of damages recoverable is, as 
a gonoral rule (u), governed by the oxtent of the actual damage 
sustained in consequence of the defendant’s act (a). But it is not 


Jiulli Coal Mining Co. y. Osborne, [1890] A. 0. 351, 301, P. C.; Smith v. Day 
(1882), 21 Ch. D. 421, C.A., per Duett, L.J., atp. 428; Wcnnhah v. Morgan 
(1888), 20 Q. 13. D. 635; and compaio Sears v. Lyons (1818), 2 Stark. 317. 
Evidence of other wronglul acts on the part of tho defendant may bo given, 
notwithstanding that thoy disclose distinct causes of action (Pearson v. Lemailre 
(18-13), 5 Man. <fc (1. 700; Darby v. Omelei/ (1850), 1 H. & N. 1 ; and compnre 
Millington v. I.oiing (1880), 6 Q. B. D. 190, 0. A.). 

(k) Embltn v. Myers (1860), 6 H. & N. 54; per Pollock, C.13., at p. 58; 
Dell v. Midland JlaiK Vo. (1861), 10 0. 13. (». 8.) 287, where the defendants 
obstructed tho plaintiff's wharf lor the purpose of destroying his business and 
securing gain to thomsolvos. Compaio Brewer v. Drew (1843), 11 M. & W. 625. 

(/) Merest v. Ilarvey (1814), 5 Taunt. 442, per Gibih, C.J., ut p. 412. 

(m) Ibid.; Dell v. Midland Ilail Co., supra; McArthur A Co. v. Cornwall, 
[1892] A. C. 75, P. 0., at p. 88; Williams v. Currie (1815), 1 C. B. 841, per 
Maule, J., at p. 847. 

(k) Merest v. Jlaruey, supra; Bell v. Midland Rail. Co., supra, pcrBvLES, J., at 
p. 308; Emblen v. Myers, supra, per Pollock, C.B., at p. 58. 

(o) Berru v. Da Costa (1866), L. It. 1 C. P. 331, per IvEaTiNa, J., at p. 335; 
compare Warwick v. Foullces (1844), 12 M. & W. 007, where a false char a was 
put on the record, though it was abandoned at the trial; Wilson v. Robinson 
(1845), 7 Q. B. 68. 

(p) Falvey v. Stanford (1874), L. It. 10 Q. B. 54; McArthur & Co. v. Cornwall, 
supra; Kelly v. Sherlock (1866), L. It. 1 Q. B. 686; compare Irving v. Greenwood 
(1824), 1 0. & P. 350; Chinn v. Morris (1826), 2 0. & P. 361 ; Arden v. Goodatre 
(1851), 11 0. B. 871; Bamfield v. Massey (1808), 1 Camp. 460; Harrison v. 
Rutland (Duke), [1893] 1 Q. B. 142, C. A. 

(</) Marzetti v. -Wdliams (1830), 1 B. & Ad. 415, per Parke, J., at p. 425; 
Hamlin v. Great Northern Rail Co. (1856), 1H. & N. 408. 

(r) lliort v. London and North Western Rail. Co. (1879), 4 Ex. D. 188, 0. A., 
per Bkamwell, L. J., at p. 193; Williams v. Peel River Land and Mineral Co. 
(1886), 55 L. T. 689, 0. A.,per Bowen, L.J., atp. 692 ; Harrop v. Hirst (1868), 
L. B. 4 Exch. 43; Gibbs v. Tunaley (1845), 1 C. B. 640; Blofieldv. Payne (1833), 
4B. &Ad. 410. 

(«) But where the breach of duty arises out of an illegal transaction no action 
will lie (Webster v. De Tastet (1797), 7 Term Bep. 157). 

(<) Embrey v. Owen (1851), 6 Exch. 353, per Parke, B., at p. 368 ; Medway 
Co. v. Romney (Earl) (1861), 9 C. B. (n. s.) 675. For tho cases where no right 
of action exists unless actual damage be proved, seep. 347, post. 

(u) For the exceptions, see p. 306, ante, and p. 323, post. 

(a) Hiortv. London and North Western Rail. Co., supra,per Thesiger, L.J., at 
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always necessary that actual damage should be proved in order that 
damages may be awarded. Thus, in actions for breach of contract 
nominal damages are recoverable although no actual damage can be 
proved (ft), and in actions of tort which are founded upon contract and 
might have been brought in contract the same principle applies (c). 
In actions of tort, where the wrongful act constitutes the assertion 
of a right, nominal damages are recoverable although there is no 
actual perceptible damage (d). But where actual damage is of the 
essence of an action, as, for instance, in certain actions of slander, 
nominal damages cannot be awarded, for the cause of action would 
then fail ( e). 

568. In some cases the amount of damages to be recovered in a 
particular hind of action or in respect of some particular kind of 
loss is fixed by statute (/), and in others the parties themselves by 
their own contract fix the amount of damagos which are to be paid 
in the event of a breach. Tn such cases the sum fixed affords the 
measure of damages, unless it constitutes in law a penalty. Whether 
it constitutes a penalty or liquidated damages is a question of law to 
bo decided by tho court in each case (g). 

569. The damages that result from one and the same cause of 
action must be assessed and recovered once and for all (ft); and the 
plaintiff must sue in ono action for all his loss, past, present, and 
future, certain and contingent (i). A second action cannot be 
brought, however great the loss that may be suffered in the future, 
and however unexpected such loss may be (ft), since the cause of 
action has become res judicata (/). In assessing the damages, 
however, the jury must take into consideration the steps which have 


p. 108. Ooinparo TT'd/is Chlorine Syndicate, Ltd. y. American Alkali Co., Ltd. 
i 1901), 17 T. L. It. 050. 

(i) Wane v. Cahrrt (1837), 7 Ad. & El. 143 ; Marzdti v. Williams (1830), 1 
B. & Ad. 413, per Loid Tenterden, O.J., n t p. 423 ; and toe p. 303, ante. 

(c) Marzetli y. Williams, supra, at p. 424; Johnson v. Stear ( 1863), 13 C. B. 
(if. s.) 330. 

(d) Embrnj v. Owen. (1851), 6 Uxcli. 353; Tlarropy. Hir&t (1808), L. It. 4 
Excli. 43 j Medway Co. v. Ronmiy ( Earl) (1801), 0 0. ii. (N. 8.) 575; and see 
p. 303, ante. 

(e) See title Libel AND Shander. 

(/) See p. 305, ante. 

(</) See p. 328. post. 

(h) Barley Main Colliery Co. y. Mitchell (1880), 11 App. Cas. 127, per Lord 
Halsbury, at p. 133; Qilbs y. Cruikshank U873), L. It. 8 O. P. 431, per 
Boyill, O.J., at p. 460; Sanders y. Hamilton (1007), 90 L. T. 679; Fumtss, 
Withy rfc Co., Ltd. y. Hall ( J. rfc E.), Ltd. (1909), 25 T. L. R. 233. 

(i) Barley Main Colliery Co. y. Mitchell, supra, per Lord IlALSBURY, at 
pp. 132-133. 

(k) Ibid., per Lord Bramwell, at p. 144; and compare Fetter y. Beale (1701'), 
1 Salk. 11. A compromise of a claim for damages may bo made subject to the 
right to sue thereafter if tho damages turn out greater than was anticipated 
( Lee v. Lancashire and Yorkshire Rad. Co. (1871), 6 Oh. App. 627). 

(l) Brunsden v. Humphrey (1884), 14 Q. B. D. 141, 0. A., approved in Darley 
Main CoUiery Go. v. Mitchell, supra, per Lord Blackburn, at p. 139; Mac. 
dougall y. Knight (1890), 25 Q. B. D. 1, O. A., per Lord Esher, M.It., at p. 8 j 
compare Gibbs v. Cruikshank, supra. 
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been taken by the plaintiff, or which ought to have been taken by 
him as a prudent man, to diminish his loss (a). 

570. A cause of action in respect of which a plaintiff is entitled 
to have the prospective damages assessed must be distinguished 
from a continuing cause of action, that is to say, a cause of action 
which arises from the repetition or continuance of acts or omissions 
of the same kind as that for which the action has been brought (b). 
Similarly, where the damage consequent on an act or omission 
rather than the act or omission itself is actionable (c), then, as the 
action is only maintainable in respect of tho damage, or is not 
maintainable until tho damage is sustained, an action will lie every 
time damago accrues from the act (d). In this case, prospective 
damages are not recoverable; for the cause of action is not the act, 
but the damage arising therefrom (e). 

Where damages are to be assessed in respect of a continuing 
cause of action, it has been expressly provided (/) that they are to 
be assessed down to tho date of the assessment. If it were not for 
this provision they would only be assessable down to the date of 
the issue of the writ (</). 

Sect. 2. —Directness and Iiemotencss. 

Site-Sect. 1— In General. 

571. When damages are not merely nominal, and are not fixed 
by statule, or by the agreement of the parties, but arc to be assessed 
by the court or jury, the cardinal principle is that only such 
damages are recoverable as arise naturally from the act complained 
of, and this rule applies both in contract and in tort (A). 

In applying this principle to particular kinds of actions, rules 
have been formulated for determining what in each case is the 
damage which will bo regarded as flowing naturally from the act 


(a) Harries v. Edmonds (1840), 1 Car. & Kir. 680, per Parke, 13.; Frost 
v. Knight (1872), L. It. 7 Exch. Ill, Ex. Ch., per Cockkttkn. O.J., at 
p. 115; Brown v. Muller (1872), L. R. 7 Exch. 319, per Kelly, C.B., at p. 322; 
Cherry v. Thompson (1872), L. It. 7 Q. 13. 673 ; Roper v. Johnson (1873), L R. 8 
0. P. 167, per Brett, J., at p. 181 ; Wilson v. Iliclta (1857), 26 L. J. (EX.) 
242; comparo Bank of China, Japan and the Straits v. Amu ican Trading Co,, 
[1894] A. 0. 260, 274, P. 0.; MU hacl v. Hart A Co., [1902] 1 K. B. 482, 0. A. 

(b) Hole v. Chard Union, [1894] 1 Oh. 293, C. A., per Linhley, L.J., atp. 290; 
comparo ibid., per A. L. Smith, L.,T., at p. 296; see also Baker v. Bache (1725), 
2 L(l. Itaym. 1382; Ilolmea v. Wilson (1839), 10 Ad. & El. 503; Battishill v. 
Reed (1856), 18 0. B. 696 ; Coward v. Gregory (1806), L. E. 2 0. P. 153; Crumble 
T. Wallsend Local Board, [1891] 1 Q. B. 603, 0. A. 

(c) See p. 304, ante. 

(a) Barley Main Colliery Co. v. Mitchell (1886), 11 App. Oas. 127, per Lord 
Bramwell, atp. 145; Backhouse v. Bemomi (1861), 9 H. L. Can. 603; compare 
Thompson v. Gibson (1841). 7 M. & W. 456 ; Shadwell y. Hutchinson (1830), 4 
0. & P. 333; Crumble v. Wallsend Local Board, supra. 

(■ e) West Leigh Colliery Co., Ltd. v. Tunnicliffe andHampson, Ltd., [1908] A. 0. 
27. This principle prevents tho depreciation in tho market value of the pro¬ 
perty being taken into consideration in the assessment of damages due to 
subsidence caused by working minerals thereunder. 

(/) E. S. 0., Ord. 36, r. 68; Hole v. Chard Union, supra, 

(g) Fetter v. Beale (1701), 1 Salk. 11. 

(A) Hadley v. Baaxndtde (1804), 9 Exch. 341; The Argentine) (1888), 13 P. D. 
191, 0. A., per Lord Esher, M.R., at p. 197, 
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complained oi. These rules are described as the' measure of 
damages (i) in the actions to which they relate. They are, how¬ 
ever, more properly rules for the computation of the loss commonly 
arising in such actions, but they do not exclude damages in respect 
of any other kind of loss which may naturally arise from the act 
complained of, or damages resulting from special circumstances 
within the contemplation of the parties ( k ). 

572 . Damages in order to be recoverable must be the immediate 
or proximate consequence of the act complained of. If they are 
not the immediate or proximate consequence of such act, they are 
termed too remote, and are not recoverable (Z). 

If special circumstances exist, so that the damages which 
result from the act complained of are greater than would result 
from it in the absence of these special circumstances, such damages 
nevertheless arise naturally within the meaning of the rule if they 
are such as are in fact, or as may reasonably be supposed to have 
been, in the contemplation of the parties (in). In actions of contract 
it is necessary, in order that such damages may reasonably bo 
supposed to have beon within the contemplation of the parties, 
that the special circumstances should have been brought to the 
knowledge of the defendant at the time of the making of the 
contract, and that they should have been so brought to his know¬ 
ledge as to lead to the reasonable inference that he accepted the 
contract with special conditions attached to it (it). In actions of 
tort the rule as to notice is inapplicable (o). 

573 . Tho rule that such damages only are recoverable as those 
which arise naturally from the act complained of is to be regarded 
as establishing a maximum. Where damages are capable of com¬ 
putation in money, and tho damage actually suffered is less than 
such as might have naturally arisen from the act complained of, 
only such damages as have actually accrued can be awarded ( p). 

It is the duty of the plaintiff to minimiso his loss, and if be 
might reasonably have averted any part of the damage he has 
suffered, to that extent the damage is not such as arises naturally 
from the act complained of within the meaning of the rule (q). 

In awarding damages, all injury which has accrued up to the 
date of trial, and all probable future loss arising from the wrongful 
act, must be taken into account, but where damage which accrues 
after the commencement of the action constitutes in itself a new 
cause of action, damages in respect thereof cannot be awardod (r). 


(t) See pp. 331 ft aeq ., post. 

(k) See pp. 313, 317, post. 

(Q See p. 318, post. As to bankruptcy following on a loss being too remote, 
see Hodgson v. Sidney (1866), L. It. 1 Exch. 313; Morgan v. Stcble (1872), L. 11. 
7 Q. B. 611. 

(m) See pp. 313, 317, post. 

( n ) See coses cited in note (/), p. 316, post. 

(o) See p. 317, post , and title Negligence. 

(p) Wigtell v. School for Indigent Blind (1882), 8 Q. B. D. 357. For examples, 
BeoValpy v. Oakley (1851), 16 Q. B. 941; Griffiths v. Perry (1859), 1 E. & E. 680. 

(?) Irving v. Greenwood (1824), 1 0. & P. 350; compare Le Blanche v. London 
and North Western Rail. Co. (1876), 1 0. P. D. 286,0. A. j and see p. 310, ante. 
(r) See p. 310, ante. 
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574. Whore loss has been occasioned or expense incurred by 
some act of the plaintiff supervening on the act complained of, 
damage in respect of such loss or expense is not too remote if the 
act of the plaintiff was reasonable in all the circumstances (*). 
One test of such reasonableness is whether a prudent man would 
have Stated in the Bame way if the original wrongful act had 
arisen through his own default (f). 

If by tho wrongful act of the defendant the plaintiff is placed in 
such circumstances that he must adopt a “perilous alternative,” 
the defendant is responsible for damages ensuing from the course 
which the plaintiff adopts («)• 

575. Where an injury has resulted partly from the original 
wrongful act of the defendant (x) and partly from the intervening 
act of a third person, and such third person is not the servant 
or agent of the injured party, the defendant is not exonerated, and 
the injured party may have an action against the intervening 
wrongdoer as well as against the original wrongdoer (a). 

Where tho act of the intervening wrongdoer is such as could not 
naturally be expected to result from tbe original wrongful act, 
damages arising from the intervening act cannot bo recovered in an 
action against the original wrongdoer ( b). Thus, where a slander is 
uttered by the defendant, and repeated voluntarily by a porson who 
was not authorised by tho defendant to repeat it (c), or who had no 
duty to repeat it ( d ), the dofendant is not responsible in damages 
for such repetition (a). 


(s) Barries v. Tlatchnsnn (18(55), 18 0. B. (N. 8.) 415; Hinds v. Liddell (1875), 
L. 11. 10 Q. B. 2G5, per Cockbuhn, O.J., at p. 2C8 ; Hamlin v. Great Northern 
Moil. Go. (1850), 1II. & N. 408. 

(/) Le Blanche v. London and North Western Rail. Co. (1876), 1 0. P. D. 286, 
where ihe defendants had undertaken to ondoavour to secure punctuality in the 
running of their passongor trains, and a tram was delayed, and a passenger 
in order to arrive at his destination in tune hired a special train, and the 
question was whothor he could recover damages in respect of the cost of suob 
hiiing. 

(k) t Tones v. Boyce (181G), 1 Slark. 493, whore an accident occurred to a 
coach, and a passenger, in order aB ho thought to escape from the greater danger, 
jumped down and broke his leg, and it was held that damngo for this injury 
w as not too remote. 

(r) As to tho necessity of there being a default on tho part of the dofendant, 
eco Engelhardt v. Fan-ant & Co., [1S97] 1 Q. B. 240, 0. A., approved in 
MeVowall v. Great Western Mail., [1903J 2 IC. B. 331, 0. A. 

(a) Mills v. Armstrong, The Bernina (1888), 13 App. Cns. 1; Be la Berev. 
Ft arson, Ltd,, [1908] 1 K. B. 280, C. A.; Baker v. Snell, [1908] 2 K. B. 825, 
C. A. ; Cooke v. Midland Great Western Had, of Ireland, [1909] A. 0. 229 ; see, 
finthor, pp. 319 et seq., post. 

(b) Vicars v. Wi/coeks (1806), 2 Smith, L. C., 11th ed. 521,18 East, 1; Lumley 
v. Gye (1853), 2 E. & B. 21(1; Bowen v. Hall (1881), 6 Q. B. D. 333, 0. A.; 
Te.m per ton v. Ilussell, [1893] 1 Q. B. 715, 0. A. ; Exchange Telegraph Go. r. 
Giei/ory & Co., [1896] lQ.ll. 147, C. A.; Speaks v. Hughes, [1904] 1 K. B. 138, 
C. A. 

(<■) Adams v. Lelhj (1824), Rv. & M. 157; Parkes v. Prescott (1869), L. E. 4 
Exch. 169, Ex. Ch.; compare Whitney v. Moigmrd (1S90), 24 Q. B. D. 630. 

(a) Berry v. nandley (1861), 16 L. T. 263; Speight v. Gosnay (1891), 60 L. J 
(q. b.) 231, 0. A. ; Munster v. Lamb (1883), 11 Q. B. D. 688, C. A.; see contra 
KendUlon v. Maltby (1842), 1 Oar. & M. 403. 

(<) Ward v. Weeks (1830), 7 Bing. 211; Brer v. Marescaux (1881), 7 Q. B. D, 
431, (1. A.; and see title Ltbec. and Slanpku. 
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576. Where a false and fraudulent representation is made to 
a third person with the intention that it should be acted on by 
the plaintiff, or knowing that it will be so acted on, and the 
plaintiff receives injury by acting on it, such injury is not 
too remote (/). 

577. Where a breach of contract occasions injury to a third 
person who is a stranger to the contract, such third person may 
nevertheless recover damages in respect of the injury, if, apart from 
the contract or co-existing with it, there was a duty on the person 
breaking the contract to avoid inflicting such injury (g). 

Sub-Sect. 2. —In Contract, 

578. Upon a breach of contract such damages are to be awarded 
as may reasonably be supposed to have been in the contemplation 
of both parties when they made the contract as the probable result 
of the breach of it (7t). Therefore whore there are special circum¬ 
stances, and these circumstances are communicated at the time of 
the contract to the party from whom it is afterwards sought to 
recover damages, and accepted by him as the basis on which the 
contract is made, the damages reasonably contemplated are such as 
would ordinarily follow from a breach of contract in theso special 
circumstances (i). If the special circumstances were unknown to 
the party breaking the contract, ho can only bo taken to contemplate 
the amount of injury which would arise generally from the breach 
in cases not affected by special circumstances (k). 

It is not enough that the party whom it is subsequently sought 


M. <fc W. 337, Ex. Ch .; longmeid v. Holliday 


v. Croskey (1801), 2 John. & H. 1 ; Bedford v. 
Bagshmo v. Seymour (1858), 29 L. J. (ex.) 


(/) levy v. Langridqe (1838), 4 
(1851), 0 Exch. 701, 766; Barn/ - 
Bayshav) (1859), 4 H. & N. 538; 

62, n. II. Ij. ; Gerhard v. Bates (1853), 2 E. & B. 470; Clarke v. Dickson (1859), 
6 0. B. (N. 8.) 453 ; National lixchanbe Co. of Glasgow v. Drew (1855), 2 Macq. 
103, II. Ij. ; Peek v. Gurney (18731, L. It. 6 II. L. 377, 410; and bco title Mis- 
UErI 'esentatiok and Eiiaud. Tho question whether a fraudulent prospectus 
was intended only to influence persons to apply for an allotment of shares is 
one of fact. A prospectus may be intended to induce the public to purcliaso 
shares in the market (Andrews v. Mockford, [1896] 1 Q. B. 372, C. A.). 

(g) See Marshall v. York, Newcastle and Btrwick Rail. Co. (1851), 11 0. B .655; 
Harris v. Perry <b Co., [1903] 2 If. B. 219, O. A.; Parry v. Smith (1879), 
4 0. P. D. 325; Heaven v. Pender (1883), 11 Q. B. I). 503, 0. A.; and title 
Negligence, 

(h) Hadley v. Baxendale (1854), 9 Exch. 341. 

(i) Ibid. This is what is commonly described as the second branch of the 
rule laid down in the case of Hadley v. Baxendale, for a full discussion of 
which see Hammond tfc Co. v. Bussey (1887), 20 Q. B. D. 79, 0. A,, per Lord 
Esher, M.R., at p. 88. 

(7c) Hadley v. Baxendale , supra, where the shaft of a mill was broken and was 
delivered to a carrier to be taken to a manufacturer to serve as a model for a 
new shaft. Until the new shaft was made tho mill waB necessarily kept idle, 
but of this the oarrier was not aware; the canior did not deliver the shaft 
within a reasonable time; and in those circumstances it was held that tho mill 
owner could not recover in respect of loss of profits during the period of delay. 
Soe also Hydraulic Engineering Co. v. MeJIajfie (1878), 4 Q. B. D. 670, 0. A.; 
Home v. Midland Bail. Co. (1873), L. B. 8 0 . P. 131, Ex. Ch. ; Gee v. 
Lancashire and Yorkshire Bail. Co. (I860), 6 H. & N. 211,; Bostock ie Co,, Ltd, 
v. Nicholson tt Sons, Ltd., [1904] 1 If. B. 725. 
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to make liable should be informed that a breach will result in 
particular loss; he muni bo informed of the special circumstances in 
which the loss will be incurred, and must enter into the contract 
subject to them (7). The information must be given at the time of 
entering into the contract. Information given at a later date, 
whether of circumstances which were contemplated by the party 
giving such information at the date of the contract (m) or of 
circumstances which arose at a later date, will not suffice (71). 

579. "Where a contract is made with a known reference to goods 
of a particular character, or articles the use or purpose of which 
is obvious or in respect of which, it may bo, a warranty of fitness 
is implied, the damage within tho contemplation of tho parties is 
that which naturally arises in the ordinary courso from the broach 
of contract in respect of such goods, having regard to such character, 
use, or purpose, or from tho breach of such an implied term of tho 
contract. 

Thus, when goods are obviously of a marketable kind damages 
may be recovered from a carrier for delay in delivering them, in 
respect of the dilfercnco betvoon the imrket value of tho goods on 
the day on which they ought to lia\o be n brought to market and 
on tho day when they were actually brought, although no notice 
was given to the carrier that tho goods were intended for market («). 

580. Where tho contra,ct is not made with known reference to 
goods of a particular kind, or whore tho use or purpose of the goods 
is not obvious, as, for instance, wliero goods delivered to a carrier are 
packed in cases and their nature is not apparent, notico in tho 
manner and to the extent above staled becomes necessary in order 
to recover special damages dependent on the character, uso or 
purpose of tho goods (]>). Thus, whore goods which are intended 
for use as samples are delivered to a carrier without notice that 
they are samples and delivery is delayed, tho carrier is not liable for 
damages in respect of such intended use (<]). If he had such notice, 


(l) Jlrdish Columbia Saw-Mill Co. v. Ncflltdii/i (ISSN), L. I?. 3 C. V. -JC 1 * * * 5 ' p/r 
Willed, J., at p. 500; Home v. il ft Hand Had. (1873), 1 {j. It. 8 0. P. 131, 
Ex. (.'li., per Blackburn, J. : “ In onlot' that llio notion in:u li.ivo nnyolb’et 
it must bo gi\cn under sucli ciran.ihtuiuvK as tin it an ailii.il eontiaet miens on 
tho part of tho defendant to boar tho o.v< (pfioiml loss.” 

( 111 ) Hydraulic l'n’plica in;/ ( Jo . v. Me 1 luffie (1878), 4 Q. B. I), 670, 0. A., p<r 
Duett, J., at p. 670; S 'meed v. F«ord (1850), I E. & E. 602, per Lord Camp¬ 
bell, C.J’., at p. 608; Hartman v. Middleton (1858), 4 ('. B. (a. s.) 322, 

(«) WHhams v. Reynolds (1805), 0 B. & S. 495. 

( 0 ) Collard v. South Eastern llail. (Jo. (1861), 7 II. & N. 79. 

( p) Hales v. London and North Western Had. Co. (1863), 4 B. & S. 60, where 
goods intended for uso in a procossion of Foresters, which tho plaintiff had 
entered into a contract to provido for that purpose, woro sent by a carrier, and 
there \\ as no notice of this contract and nothing to show tho nature of tho goods, 
and it was hold that the loss of profit upon tho hiring of the goods could not bo 
recovered, but damages were awarded for expenses reasonably incurred in 
searching for tho goods. 

( 5 ) Great Western Hail. Co. v. Redmayne (1866), L. R. 1 0. P. 329 ; Woodger 
T. Great Western Hail. Co. (1867), L. It. 2 0. P. 318; Candy v. Midland Rail. Co. 
(1878), 38 L. T. 226, where it was held that the label “ Traveller’s goods; deliver 
immediately,” did not constitute notice sufficient to make the carrier responsible 
for the traveller’s loss of time. 
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ho may bo liublo in respect of the value to tho plaintiff of the 
samples at the time when they should havo been delivered (r). 

581. If a buyer or consignee has at the date of the contract 
entered into a sub-contraet, its terms, so far as they affect the 
piincipul contract, aro special circumstances of which notice must 
be given in order that damages lmiy bo recovered in respoct 
thereof (.s). In order to fix the seller or carrier who has delayed or 
refused delivery with liability for damages incurred by the buyer 
or consignee by reason of his inability to fulfil the subsidiary 
contract, it is not enough that it is made known that tho goods are 
intended for re-sale (a). Neither, on the other hand, is it necessary 
that the terms of tho sub-contract should be completely disclosed. 
Liability is incurred in respect of so much of tho terms of tho 
nub-contract as is communicated (A). 

Where no notice of sub-^alo has been given to the seller, if 
delivery is delayed and there is no market, tho price of tho goods 
on tho sub-sale may be, proved as affording evidence of the value of 
the goods at tho time when they ought to have been delivered (c). 


(r) Schulze v. Great Fas'irn Rail. Go. (1887), 10 Q. lb J). .‘50, whore damages 
for toss of season wore held, recoverable. , 

(?) J [yd t unite Engine, t tug Go. v. Mr Ifaftu (1878), 4 Q. Jb I). 070, C. A., where 
the defendant contiar.ted with the plaintiff to make turn machinery “ns soon 
as possible,” and was informed at llio tiro© of tbo conti act that such muchinory 
was part of ail order which tho plaintiff had eontiaetcil to execute for a third 
p.'irfry within two months, and (he doionrlant, who did not puiform tho contract 
within a reasonable time, was bold liable for danurges, including tho plaintiff's 
lo-s of protit on ' tineb with such third pm tv; I’oitman v. Middleton 
(j8>8;, 4 (J. Ji. s.) whno tic io wa-i no liotieo of phi i cliff's contract with 
a third pinty until nfTl lieaeh; Gnat Wielc/n Rail. Co. v. Jlcdinayne (18(»(i), 
L. 14. 1 (J. L J . Oil/; Kinu/r v. Vth/ of London Marine. Insurance L'or/miaUvn 
(1835), 14 Q. ib lb 882, 0. A.; 8awins v. Stuart (1870), 1 0. P. 1). 320. As 
to tho extent of tho oiigmal bollci'n liability for breach of warranty in caso of a 
Bub-salo subject to a similar wauiuffy, so© Randall v. Rapes- (1858), E. B, & E. 81. 

(a) Thai v. Ifendtrsvn (1881), 8 (1. lb 1). 477; compare Hammond ifc Co. v. 
Hussey (1887), 20 Q. lb J). 79, 0. A , wheie tho defendant sold coal to the plaintiff 
with an implied wet rant y that it was hi cam coal, knowing that tho plaintiff would 
re-sell it in llioc.idtnaiy coui mi of his business to owners of steamers, and there¬ 
fore knowing that ho would soil it with a liko impliod wairnnly, and the 
defendant was held lroblo tor damages incuucd by the plaintiff through sucli 
le-sales. fn casts of expiess or implied warranty of goods, at any rate of goods 
which aro ordinal ily purchased for the pm pore of letale, it is tho natural and 
ordinary courso for tho vondeo to resell with tho samo wananty, and the 
damages inouircd by his doing so aro tho natural and probablo result of the 
breach of the original wananty. Iu this case, lln ioforo, the question of notice 
of the terms of a sub-contract was appaioutly not material; see p. 314, ante. 

(b) Prior v. Wilson (18(»0), 1 L. T. 549; Hurries v. Hutchinson (1805), 18 0. B. 
(w. b.) 445, whore the defendant knew that tho plaintiff was buying to resell to a 
Continental purchaser but, did not know where tho purchaser resided or tho date 
agreed for dolivory to him, and it was hold that,, there being no market, the 
defendant was liable for tho loss of profit on resale and for additional freight 
occasioned by the hitenoss of tho season when the goods were delivered, but not 
for damages which tho plaintiff had been compelled to pay to the sub-purchasor 
for non-delivery ; Elbinger Actien-Gesellschafft v. Armstrong (1874), L. it. 9 Q. B. 
473; Grebert-Borgm's v. Alugent (1885), 15 Q. B. D. 85, 0. A., per Bkett, M.R., 
at p. 90. 

(cj Stroud y. Austin <fe Co. (1883), Cab. & E. 119 ; France v. Gaudet (1871), 
L. R. 6 Q. B. 199, where the action was for conversion, but the same principle 
was held to apply. 
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582. The {act that any peculiar or unusual advantage depends 
upon the due execution of a contract, or that some peculiar and 
unusual loss will follow from its breach, constitutes a special 
circumstance of which notice must be given in order that damages 
may be recovered in respect thereof. Thus, if the character of goods 
shipped is such that the loss of a particular part will render the 
whole valueless, this is a circumstance which must be communicated 
to the shipowner in order to render him liable, if that particular 
part is lost, in respect of damages beyond tho cost of replacing it (d); 
and if damage out of the ordinary course will arise from the failuro 
duly to deliver machinery (e), or goods (/), or telegraphic messages^), 
or from the failure to register shares (h), such exceptional damago 
cannot be recovered in the absence of notice of the special circum¬ 
stances from which it was likely to arise. What constitutes sufficient 
notice of exceptional circumstances must depend on tho facts of each 
individual case ( i). 


C d ) Britibh Columbia Haw-Mill Co. v. Neltleship (1868), L. It. 3 0. P. 400. 

(e) Smeed v. Foord (1859), 1 E. & IS. 602 ; Uunify v. Baxendale (1851), 9 Exch. 
341; Hydraulic engineering Co. v. McIIajJie (ISIS), 4 Q. 13. D. 670, C. A. 

(/) Great Western Rail. Co. v. Redmaync (l! 66), L. It. 1 O. P. 329; Hawes 
Son v. South Hu stern Hail. Co. (1884), 51 L. J. (q. b.) 174; Candy y. Midland 
Rail. Co. (1878), 38 L. T. 226. 

(g) Sanders v. Stuart (1876), 1 0. P. D. 326. 

(A) Skinner v. City of London Marine Insurance Corporation (1885), 14 Q. B. D. 
882. 0. A. 

(i) Tho fact that goods are addressed to tho show ground at a placo whore a 
show is being hold is sufficient notice that the goods aro intended for exhibition, 
and rondoi s a carrier who delays delivery of them liable to damages in respect of 
loss of profits and oxponses incurred by reason of tho goods being too lato for the 
show (Jameson v. Midland Rail. Co. (1884), 30 L. T. 426; Simpson v. London 
and North Western Rail. Co. (1876), 1 Q, 13. D. 274 ; and see Schulze v. Great 
F.astern Rail. Co. (1887), 19 Q. li D. 30; and compare Candy v. Midland 
Rail. Co., supra). "Whore tho plaintiff hired tne defendant’s ship to 
carry coals to Africa, informing the defendant at the time that Admiralty 
contracts were out for sending coal to Africa, and also informing him that bills 
of lading wore to bo dolivored by December 31, this was held to b n sufficient 
nolico of the plaintiff’s contract with tho Admiralty to onablo the plaintiff to 
recovor against the defendant, who failed to carryout his contract, tho expc.ises 
incurred by the plaintiff in consequence of his failure to carry out bis contract 
with tho Admiralty (Prior v. TPiVson (1860), 1L. T. 549 ; and see Runny. Bucknall 
Brothers, [1902) 2 K. 13. 614, 0. A.). In Marcus y. Myers (1895), 11 T. L. R. 
327, the plaintiff’s busmoss was of a peculiar character and depended almost 
wholly for its success upon advertisements in tho defendant’s newspaper, which 
was the special journal of persons who would be likely to deal with the plaintiff, 
Tho defendant in breach of contract discontinued tho plaintiff’s advertisement, 
and this was followed by a falling off in the plaintiff’s business. The defendant 
knew the object of tho advertisement, and it. was held that he must be taken to 
have known that the natural and probable result of his breach of contract 
would be a loss of business to the plaintiff, and damages in respect of such loss 
were awarded. And see Do Mattos v. Great Eastern Steamship Co, (1886), 
Cab. & El. 489, where a chattel, valueless if used for a purposo for which 
chattels of the same class aro ordinarily used, was intended for a specifio 
purpose which was unknown to tho seller at the date of sale, and it was never¬ 
theless hold that upon breach of contract by the seller the buyer might recover 
damages based on the specific purpose for which it was iutended. In this w s n, 
Stephen, J., declined to lay down any definite piinciple, and the decision is 
somewhat anomalous. Tho chattel in question was the Great Eastern steam¬ 
ship, as to which it was well known that it had become useless for the ordinary 
purposes of a steamship; it may therefore ho taken to have been within the 
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583. Where a buyer intends a chattel of an unusual kind for a Saw. 2 . 
special purpose which is not communicated to the seller, and the Directness 
seller reasonably supposes that it is intended for anothor purpose and 
for which it is also fitted, the damages to which the seller is liable in Remote- 

case of non-delivery are such as would havo been incurred by the peB8 ‘ 
buyer if the seller’s supposition had been correct, assuming that the special 
buyer has sustained loss at least to that amount ( k ). purpose. 


Sub-Sect. 3.—In Tort. 

584. Tho rule with regard to special circumstances is somewhat Damage* 
different in cases of tort from that in cases of contract ( l ). In cases ia tort ’ 
of tort whicli are not founded upon contract the defendant’s know¬ 
ledge must be estimated at the time of the wrongful act. And tho 
inquiry is not only whether he knew of any special circumstances 
attaching at that time, but also whether ho had reasonable means 
of knowing them (»»), and whethor the damage which ensued was 
such as he could fairly be expected to anLicipalo as likely to result 
from bis act (n). 

The fact that tho plaintiff has entered into a contract for the 
employment of a chattel, which the tortious act of the defendant 
with regard to that chattel will prevent him from carrying out, is a 
special circumstance which must be within the knowledge or means 
of knowledge of tho defendant in order to make him responsible for 
tho plaintiff’s loss of profit by his inability to carry out such 
contract (<>). But proof of such contract may be given as evidence 


contemplation of tins seller tlmt Hie vessel must have been purchased for somo 
such exceptional purpo&o as that which was in fact intended, that is, us a 
floating cuil store. 

(/.) Cary v. Thames Ironworks (1868), L. It. 3 Q. B. 181. 

(i) In The Argentina (1888), 13 P. 1). 191, 0. A., BOWEN, L.J., at p. 201, says 
that the second head of tho lulo laid down in Hadley v. lla-xendale (1864), 9 
Exch. 341, applies oulv to bleach of contract, bee also Cobby. Great Western 
Rail. Co., [1893] 1 U. B. 459, 0. A., per Bowen, L.J., at p 461. 

(m) “ One who commits a wrongful act is responsible for tho ordinary con¬ 
sequences which aro likely to occur: but generally speaking ho is not liable for 
damage which is not the natural or ordinal y consequence, unless it is shown 
that lie knows or has reasonable means of knowing that consequences not 
usually resulting from the act are, by reason of some existing cause, likoly to 
intervene so as to cause damage ” {Sharp v. Powell (1872), L. B, 7 U. P. 253, 
per Bovill, O.J., at p. 258). Jn this caso a van was washed in the defendant's 
yard in frosty weather; the water in the oidinary way should have flowed away 
through a grating into a drain. The grating was, however, obstructed by 
reason of the frost, and in consequenco of this tho water used in washing the 
van could not runaway, but remained standing in tho yard and became Dozen. 
A horse lawfully in the yard slipped on the ice so formed and broke his leg. 
The defendant was not aware of the obstruction of the grating, and it was 
therefore held that the injury to the horse was not such a consequence an he 
could have reasonably been expected to anticipate from the washing of the van. 
Compare Rigby v. Hewitt (1850), 6 Exch. 240, per Pollock, O.B., at p. 213; 
Greenland v. Chaplin (I860), 6 Exch. 243, per Pollook, O.B., at p. 248; Clark v. 
Chambers (1878), 3 Q. B. I). 327; McDowull v. Great Western Rail., [1903] 2 
K.B.331,0. A. 

(n) Ibid .; Crouch v. Great Northern Rail. Co. (1856), 11 Exch. 742; Burton v. 
Pinkerton (1867), L. R. 2 Exch. 340; Catary. Great Western Insurance Co. of New 
York (1873), L. R. 8 0. P. 552; Nicosia y. Vallone (1877), 87 L. T. 106, P. C. 

(o) This would seem to have been conceded in The Argentino (1888), 13 P. D. 
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of what a chattel of the description of tho injured chattel might 
ordinarily and fairly be expected to earn (j>). 

585. The exceptional value of goods is not a special circumstance 
of which it is necessary that a person who converts goods to his own 
use should have notice in order that he may be liable for the 
additional damage occasioned owing to that exceptional value («?). 
But where special damage has been suffered, apart from tho actual 
present value of the goods, the defendant must have some notice of 
tho inconvenience likely to be occasioned (r). 

Sub-Sect. 4. —Remoteness and Intervening Cause. 

586. In order that they may be recoverable, damages must be 
such as arise not only naturally, but also immediately from the act 
complained of (s). 

Damages are commonly described as loo remote (1) where they 
aro not the natural and probable result of the act complained of in 
any circumstances; (2) whero they aro only the natural and 
probable result of the act complained of in special circumstances, 


191, C. A., affirmed (1S89) 14 App. (’as. 619, where 1 ho plaintiff claimed in respect 
of damugas consequent on a collision, inter alia, ho profit which but for tho 
collision ho would have doiivod under a contiact previously entered into, and 
which he was, in consequenco of tho collision,unahlo to fulfil, and the court were 
agreed that the expected profit upon such contract cduhl not as such bo recovered, 
tieo next note; compare The Mrdiuna, [1900] A. 0. 110. 

(fO The Argentina (1888), l'i ]?. D. 191, 0. A., (1889), 11 App. Gas. 519, 
where tho damages iccoiumLIg wore ouloiod to be assessed at “such sum 
as would represent what a \es'-el of tlio description of tlio injured vessol 
might ordinarily and failly be expected to cam, having regard to tho fact 
that a contract had been entered into for her profitablo employment.” This 
appoars to mean whut is stated in tho text, and accords with tho principle 
whicli has been adopted in cases whore a eellor fails to deliver a chattel and there 
is no inaiket; see Stroud v. Austin <& Co. (1883), Cab. & El. 119; The Bodlcwell, 
[1907] P. 280; and p. 315. ante. 

(?) Trance v. Gaudet (1871), L. 11. G Q,. 13. 199, whore tho defendant converted 
champagno of a special kind which could not be procured in tho market, and it 
was held that the plaintiff could recover the price for whicli he had contracted 
to resell the champagno although the defendant had no notice of tho contract. 

(r) BoiUey v. Reynolds (18iG), 8 Q, 13. 779, whore the defendant converted t’ o 
plaintiff's tools, and special damage was claimed and awarded in respect of tho 
plaintiff boing prevented from working at liis tiade. As to this case see Frame 
v. Gaudet, supra, at p. 205: “In Boulcy y. Reynolds wo think that there must 
have been evidence of knowletfgo on the pait of the defendant.” See also Davis 
T. Oawcll (1837), 7 C. & P. 804; and p. 317, ante. 

(*) In Hadley v. Baxend'ale (1854), 9 Excli. 311, it was no doubt intended to 
Jay down a complete definition of the principle upon which damages should be 
assessed, at any rate in actions of contract; but the definition givon only requires 
that damages awarded should be such as arise “ naturally ” from tho acts com¬ 
plained of, and the word “ immediately ” is not added. Prom this it may be 
inferred that the word “ naturally ” was intended to be understood as connoting 
the idea of proximate causality. And, indeed, it may well be contended that a 
result does not arise naturally unless it arises without the co-operation of some 
intervening oause. In citing tho language of the court in Hadley v. Baxendale 
judges have, however, generally thought it necessary to introduce the word 
‘‘immediately” (see for example The Argentina (1889), 14 App. Oas. 619, per 
Lord Hsksohell, L.O., at p. 620); and it is no doubt convenient to distinguish 
between coses in which the chain of natural causation is broken by the inter¬ 
vention of some independent volition and cases in which the ultimate result of a 
wrongful act is other than the natural result for some other reason. 
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which were not known to or are not such as ought reasonably to 
have been apprehended by the defendant; or (3) where they are not 
the proximate or immediate rosult of the act complained of, but of 
some intervening cause. It appears to be only in this third case 
that damages are properly described as too remote. 

In cases of tort, however, where damage is not the immediate 
result of the act complained of, but of some intervening cause, such 
damage is perhaps always irrecoverable also upon the ground that 
it arises from a cause or circumstance of which the defendant had 
no knowledge or reasonable moans of knowledge, and which he had 
no reasonable ground to anticipate (t). 

587. In determining whether damages are too remote it is 
necessary to consider whether the original cause so far continued to 
operate that it was the proximate cause of the essential damago (w). 
The operation of the original cause ceases, and the chain of 
caupation is brokon, by the intervention of independent volition (a). 
And a wrongdoer is not responsible for the unreasonable conduct 
of third persons, even though such conduct is consequent upon the 
original wrongdoing (b). 


(f) Seo p. 317, ante. 

(u) The Qertor (1894), 70 L. T. 703; Ellis v. Loftus Iron Co. (1871), L. R. 10 
0. P. 10; Ilalentrap v. Gregory, [1893] 1 Q. IS. 561 ; Belly. Great Northern Rail. 
Co. (1890), 26 L. R. Ir. 428 ; Sneesbyy. Lancashire and Yorkshire Rail. Co. (1873), 
1 Q. B. D. 42, 0. A.; Clark v. Chambers (1878), 3 Q. B. D. 327; The City of 
Lincoln (1889), 15 P. D. 15, 0. A.; Hartley v. llochdale Corporation, [19081 2 
K. B. 594. 

(а) Scholes v. North London Rail. Co. (1870), 21 L. T. 835, whore owing; to the 
negligence of the defendnnts a railway ongino fell into tho plaintiff's garden, and 
it was held that tho defendants weie liable for tho damage done to tho gardon 
by the engine, hut not for that occasioned by persona who gatheied in large 
numbers in the garden to see the engine, for such persons were independent 
trespassers ; Cobby. Gnat Wtstern Rail. Co., [1894] A. G. 419, whore tho doton- 
dants negligently permitted overcrowding in their train, and in con^oquenco of 
such overcrowding the plaintiff was robbed, and damages for tho robbery were 
held to be too remote; McDouall v. Gnat Western Rail., 11903] 2 K. B. 331, 
0. A. And soo Pounder v. North Eastern Rail. Co , [1892] 1 Q. B. 386; Glover 
V. London and South Western Roil. Co. (1867), L. E. 3 Q. B. 25; Engleheart v. 
Warrant & Co., [1897] 1 Q. B. 2-10, 0. A. 

( б ) Ashley v. Hariison (1793), 1 Ksp. 48, whore the defendant libolled a singer, 
in consequence whereof tho latter refusod to sing at the plaintiff’s concert; 
Kelly v. Paitinyion (1833), 5 B. & Ad. 645, whore in consequence of a libel by 
the defendant imputing dishonesty to tho plaintiff, a third person refusod to 
employ the plaintiff; Lynch v. Knight (1861), 9 II. L. Cas. 577, where the 
defendant slandered the plaintiff, who wns a married woman, by imputing 
to her unchastity before marriage, and in consequence of the slander tho 
plaintiff’s husband refused to live with her. In each of these cases the conduct 
of the third person causing damage was held as a fact to be unreasonable and 
therefore not to result naturally from the wrongful act of the defendant; but 
where the act of the third person to whom a libellous charge is uttered acts 
reasonably and thereby causes injury to the plaintiff, the damage so caused is 
not too remote. See Knight v. Gibbs (1834), 1 Ad. & El. 43, where the 
defendant, who was the landlord of the person with whom the plaintiff 
lodged and by whom she was omployed, slandered the plaintiff to such 
person, and the latter, not believing tho slander but to avoid displeasing 
the landlord, dismissed the plaintiff, and it was held that damages for such 
dismissal were not too remote. See also Michael v. Spiers and Pond , Ltd. (1909), 
25 T. L. E. 740 • and title Libel and Slander. 
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588. Volition is not to be regarded as independent where it is 
due to terror (o) or to an overmastering impulse engendered by the 
wrongful act of the defendant ( d ). The action of animals following 
their natural instincts or propensities is not to be regarded as arising 
from independent volition so as to interrupt the chain of causality, 
and where such action on the part of an animal ensuing upon the 
original wrongful act of the defendant has led to injury, either to the 
animal itself (e) or to some other animal (/), or to the property (g) 


(c) Wilkinson v. Down ton, [1897] 2 Q. 11.57; Jhdicu v. While, [1901] 2 K Tl. 659. 

(d) Scott v. Shepherd (1778), 2 Win. Bl. 892; 1 Smith, L. CL, lltli ed., 454, 
whore the defendant threw a squib into a crowd, and evoryono in turn whom it 
was about to strike warded it oil in self-dcfcuco, and the last person who warded 
it off himself unknowingly caused it to strike tho plaintiff, whom it injured; nnd 
it was held that the injury to tho plaintiff was not too romoto. 

(e) Iff bach v. Warner (1623), Cro. Jac. G65, where thiough defendant’s non¬ 
repair of fonces tho plaintiff’s cattle strayed on the defendant’s land, and from 
thonce on to the land of a third poison, and tho latter recovered damages fiom 
(ho plaintiff for trespass, and tho amount of such damages was recovered by the 
plaintiff against the dofondant; Anon. (1674), 1 Vent. 264, where, through 
mm-ropair by tho defendant of a fence, tho plaintiff’s mare passed out of the 
plaintiff's land and was drowned in u ditch, and damages wore awarded in 
respect of such loss; Powell v. Salisbury (1828), 2 Y. & J. 391, where under 
similar circumstances tho plaintiff's horse strayed a id was killed by tho falling 
of a haystack on tho defendant’s rickyard, and it n us held that damage for tho 
death of the liorso was not too romoto; Ilalestrap v. Gregory, [1895] 1 Q. B 561, 
where an agistor negligently left a gato opon, and a mare which had been 
intrusted to him s*rayed into an adjoining cnckot field, and tho cricketers with¬ 
out negligence endeavoured to drive the more back through the gate, but the 
animal, instead of passing through the gafe, kicked against the fenco and was 
injured, and it was held in an action against tho agistor that damage in rospoct 
of such injury was not too romoto; Firth v. Bowling Iron Co. (1878), 3 0. P. 1). 
254, where defendant’s neglect to repair a wire fenco botwcon his land and tho 
plaintiff’s, and which ho was hound to repair, and piecos of tho wire bioko off 
and fell into the plaintiff’s field, and tho plaintiffs cow ato a pioce of wire and 
was killed, and it was held that the plaintiff might recover tho value of tho cow; 
Crowhurst v. Amerslam Burial Board (1878), 4 Ex. J>. 5, whoro tho defendant’s 
vew tree spread itself over plaintiff’s land, and tho plaintiff’s horse ate some of 
the leaves aud was poisoned, and it was held that tho plaintiff might recover 
the value of tho horse. Compare Ponting v. Noakcs, [1894] 2 Q. B. 281, where 
no part of the yew treo oxtondod over tho plaintiff’s premises, and tho defen¬ 
dant being under no liability to fouce his property so as to keep the plaintiff’s 
horse away from the yew tree, was not responsible to the plaintiff for injury to 
tho horse. 

(/) Ellis v. Loflus Iron Co. (1874), L. It. 10 C. P. 10, where tho plaintiff kept 
a mare in his field and the defendant Jcnpt a horse in his field which adjoinod, 
and the horse kicked through tho wire fence which divided tho two fields and 
injured tho mare, and it w;as held that tho damage to the ltmro was not too 
remote; Lee v. Riley (1865), 18 0. B. (n. a.) 722, where the defendant’s mare 
strayed through a defective gato which tho dofondant was liable to repair into 
the plaintiff’s field and kicked the plaintiff’s horse, and it was held that 
damages for the injury to tho horse wore not too remote. Compare Cox v. Bur- 
bidae (1863), 13 0. B. (n. s.) 430, where tho defendant’s horse strayod on to the 
hignway and kickod tho plaintiff’s child who was lawfully there, and it was held 
that the defendant was not liable for injury to the child, the distinction apparently 
being that whilst it is natural instinct or propensity for a horso to kick a mare, 
or for a mare to kick a horse, it is only a vicious animal who will kick a human 
being, and in this case it was not shown that the defendant had knowledge that 
his horse was vicious. 

(g) Sneesby v. Lancashire and Yorkshire Rail. Co. (1875), 83 L. T. 372, 0. A., 
where the defendants were guilty of negligenco which caused drovers to lose 
control over cattle which they were driving along the high road, and the cattle 
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nf some human being, damages in respect ol such inj ury are not 
too remote. 

The acta of children who are too young to take care of themselves 
are not to be regarded as acts of independent volition which 
break the chain of causality arising from the original act of a 
wrongdoer ( h ). 


589. Where a wrongful act has occasioned exposure to the 
weather and illness has resulted from such exposure, it seems that 
such illness is not to be regarded as due to an intervening 
and independent cause (i). Where a wrongful act has not caused 
direct bodily injury but has naturally occasioned extreme fright, 
and such fright has occasioned illness, it seems that such illness is 
not to be regarded as due to an intervening independent cause (k). 

590. Damages are too remote which depend upon a contingency 
supervening upon the act complained of. Thus, where a carrier 
wrongfully delays dolivery of a model so that it is too late for a 
prize competition, damages cannot be recovered against him in 
respect of the loss of the prize (l). And where by reason of an 


i imbed through a fence and injured the plaintiff’s garden, aud it was held that 
Die damage done to tho gardon was not too remote, although the fence iu 
question was defeciivc. 

(h) Cooke v. Midland Croat Western Rail, of Ireland, [1900] A. 0. 229; Lynch 
v. Nurdm (1811), 1 <i. B. 29; Clark r. Chambers (1878), 3 Q. B. D. 827, per 
COCKBURN, O.J., at p. 308, disapproving Mangan v. Attcrton (1866), 4 H. & < 
388, and Hughes v. Marfie (1863), 2 If. & O. 744; compare Gardner v. llnoe 
11838), 1 I?. & 1?’. 359, whore On annell, B., assorts that the doctrine of conti i- 
butory negligence does not applv to infants of tender years ; see contra, Singleton 
v. Eastern Counties Hail. Co. (1839), 7 O. B. (N. s.) 287. Seo also Jseason v. Gait* 
(1886), 2 T. L. E. 388, 441; Harrold v. Watney, [1898] 2 Q. B. 320. 

(t) In Hobbs v. Loudon and South Western Hail. Co. (1875), L. E. 10 Q. B. Ill, 
where by the nogligonco ol the defendants the plaintiff and his wife were put 
in tho wrong train, and were sot down at a place at which they could procure 
no accommodation, and no conveyance to take them to their destination, and 
they wore obliged to walk there notwithstanding had weathor, it was held that 
damages might be recovered for the inconvenience suffered, but that damages 
in respoct of the illness of the wife caused thiough exposure to the weather 
were too remolo. This docision was, howovor, questioned in McMahon v. Field 

K , 7 Q. B. 1). 391,0. A.,whoie the defendant had contracted to supply stabling 
e plaintiff's horses, and tho horses wore wrongfully removed from the 
stable, and had to bo kept in the cold without horse cloths whilst other stabling 
was sought, and the horses caught cold, and it was held that damages in respect 
of the illness of tho horses and their consequent depreciation of value were not 
too romote; see also the next note. 

(ft) Bell v. Great Northern Rad. Co. (1890), 26 L. E. Ir. 428, where the court 
held that the negligence of the defendants was a causo of the injury, and at 
least causa sine quA non, and further that there was no intervening independent 
cause; Pugh y. London, Brighton and South Coast Rail. Co., [1896] 2 Q. B. 248, 
O. A.; Wilkinson v. Downton, [1897] 2 Q. B. 57; Dulieu v. White <fe Sons, [1901] 2 
K. B. 669, whore damages resulting from a nervous shock occasioned by fright 
unaccompanied by any actual impact were awarded; disapproving Victorian 
Railways Commissioners y. Coidtas (1888), 13 App. Gas. 222, r. 0., where it was 
held that damages occasioned by a nervous shock due to the apprehension of a 
collision rendered imminent by the negligence of the defendants, but in fact 
averted, were too remote. See also Isitt v. Railway Passengers Assurance Co, 
(1889), 22 Q. B. D. 504; Harrdyn v. Crown Accidental Insurance Co., [1893] 1 
Q. B. 750, 0. A.; and see Re Scarr and General Accident Assurance Corporation, 


[1905] 1K B. 887. „ , , . 

(I) JFatson y. Ambergate, Nottingham and Boston Sail. Co. (1851), 15 Jur. 448, 
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assault a person is rendered too unwell to apply for a situation 
which he would otherwise have applied for, the party committing 
the assault is not liable for damages for the loss of the situation ( m ). 
Such cases, however, seem to depend less upon the remoteness of 
the damage than upon the difficulty or impossibility of proving that 
the loss in fact occurred. 

And so, where canal commissioners omit to give statutory notice 
to their lessee to execute repairs to the canal, and the canal falls 
into disrepair, and a barge travelling on the canal is delayed, the 
canal commissioners are not liable for damages for such delay; for 
it is uncertain whether the lessco would have executed the repairs 
oven if he had received due notice (n). 

591 . Conversely, the mere possibility that damage would have 
accrued even if tho wrongful act had not been committed cannot 
he takon into account to exonerate a wrongdoer. Thus, where a 
bailee to whom goods have been committed for safe keeping at a 
particular place wrongfully transfers them to another place, and 
thoy are there destroyed or injured without any negligence on his 
part, he is liable for tho full value of the goods, and it is no answer on 
his part to say that the goods might equally have boon destroyed or 
injured if they had been warehoused in thi place agreed upon(o). 

592 . Where damage has boon caused wholly or chiefly through 
the plaintiff’s own act, and did not necessarily follow from the act 
complained of, such damage is too remoto (p). This, however, must 
be taken with the qualification that where the intervening net of 
the plaintiff or his servant or agent has conduced to tho injury 
caused by the original wrongful net of the defendant, the latter is 
nevertheless responsible, if by the exercise of reasonable care he 
could have avoided the consequences of such intervening act ( q). 


per Eele, J., at p. 450. Damages were, however, awarded m respect o£ tho 
value of the labour and nintenals employed in milking the model. 

(m) Hoey y. Felton (1 MGi), 11 C. B. (n. 8 .) 142; compare Richardson v. Mellish 
(1824), 2 Bing. 229, wlioro compensation in icspect of a contingency which 
was •' almost a certainty ” was awaidcd. 

(«) Walker v. Goe (In 59), 4 II. & N. 350, lix. C'h.; compare fhilhns v. 6u e 
(1860), 6 II. & N. 131, Ex. C’h.; Cuttle v. Sloikton Waterworks (1875), D. II. 
10 Q. B. 463; Anglu-Alyinan Steamship Co., Ltd. v. Uoulder Line, Ltd ., [1908] 
1 K B. 659. 

(o) Lilley v. Doubt edit y (1881), 7 Q. B. D. 510. 

(j») Arnett v. Marshall (1853), 22 L. J. (Q. B.) 118, In this easo the plaintiff, 
having taken a ticket for a voyage on defendant’s ship, was not allowed to pro¬ 
ceed on the voyage, because it was mistakenly thought that he had not paid his 
fare. Tho mistake was discovered almost immediately, and ho was offered a 
passage in another of the defendant’s vessels, but ho refused this and remained 
m England for several months in ordor to sue tho defendant, and it was held 
that he could not recover damages in respect of his expenses in remaining. See 
also Hill v. Balls (1857), 2 H. & N. 299; Boyce r. Bayhffe (1807), 1 Camp. 68 ; 
Glover v. London and South Western Bail. Co. (1867), L. B.3 Q.B. 25; Tucker v. 
Linger (1882), 21 Ch. D. 18, 0. A.; Baldwin v. London, Chatham and Dover' 
Bail. Co. (1882), 9 Q. B. D. 582 ; and titlo Negligence. 

(?) Tuff v. Warman (1858), 5 0. B. (n. s.) 573, Ex. Ch.; Butterfield v. Forrester 
(1809), 11 East, 60; Daries v. Mann (1842), 10 M. & W. 546; Dowell v. Central 
Steam Navigation Co. (1855), 5 E. & B. 195, 206; and see title Negligence, 
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Sect. 8 . —Aggravation and Mitigation. 

593 . In actions of contract as a rule the motives or conduct of 
the defendant are not to be taken into account in assessing damages, 
nor are damages to be awarded in respect of disappointment, 
wounded feelings, injury to reputation, or inconvenience (r). There 
are, however, some exceptions to this rule. 

Damages for breach of promise of marriage aro not measured by 
any definite standard, and are punitive in their character (s). In 
such a case damages may be given for the wounded feolings of the 
plaintiff, and if the defendant lias seduced the plaintiff this is a 
matter proper to be considered, having regard to the disgrace 
attaching to her, and the circumstance that her chance of marrying 
another person will be diminished (a). Tho monetary loss sustained 
by the plainiff is to be taken into account, and the income of tho 
defendant is a material fact in assessing damages (ft). Damages 
in respect of specific monetary loss naturally resulting from tho 
breach, as, for instance, tho expensos of a trousseau, or the giving up 
of a contract of scrvico, may be recovered if specially claimod (ft). 

594 . In an action upon contract against a banker for refusingto 
pay a trader’s cheques, although he has moneys of the trader in his 
band, damages may be given for injury to the trader's credit. It 
is not necessary to prove that any damage has in fact been suffered, 
and such damages may bo of substantial amount (c). 

The same principle applies in an action against an agent who 
has tho monoy of his principal in hand and refuses or neglects to 
apply it as directed in hououiing the cash orders of the principal (d). 

595 . In cases in which damages are awarded for disgrace, wounded 
feelings, loss of credit or inconvenience, it is obviously impossible 
to assess tho plaintiff’s loss at a precise monoy valuo. And this 
is the case also when damages are awaided in respect of pain and 
suffering (<■). The only limit which can bo imposed is that tho 
amount shall not be unreasonable. 

In actions for personal injuries, whether such actions aro 
founded on broach of contract to carry safely, or upon negligence, 
the jury aro to award damages not only for the actual pecuuiaiy loss 


(>■) Hamlin v. (h cat Not them liml. Co. (18o(>), 1 IT. & N. 408. 

(s) Smith v. Wvodjlne (1857), 1 0. H. (js t . s.) 600; firm/ v. Ha Costa (3806), 
L. It. 1 0. P. 331 ; Millnujton v. Lot my (ISSO), 6 U. J3. 1>. 190, 0. A.; Finlay v. 
Chirney (1888), 20 Q. 13. D. 494, <J. A. 

(ct) Hurry v. Da Coda, supra. 

(6) James v. Jl&ldwglon (1834), 6 0. & P. 589; Kerf out v, Marsden (18G0), 2 
1<\ & F. 160; Derry v. Da Costa, supra. 

(r) Rot in v. Steward 14 C. 13. 593 ; Bhilhhcer v. Ghjn (1836', 2 M. & W. 

143; Drthn v. Royal Rank of Liverpool (1870), L. it. 6 Exch. 92; Sum men v. 
City Rank (1874), L.R.9C. P. 5S0, and see Maizrlh v. nV//ri>n*(l.8 It), l J3 A Ad. 
415, where a banker had refused to pay the plaintiffs cheques though ho lmd 
funds m his hands, and nu initirv was proved and nominal uamngos wmo given, 
substantial damages apparently not being contended for. 

(d) Boyd v. Fitt (1863), 14 1‘. 0. L. E. 43; Larios v. Romany y Qurety (1873), 
L. R. 5 P. 0. 340. 

(e) The Mediant r, [1900] A. C. 113, per Loia JIai.sucky, L.C., at p. HGj 
and see p. 302, ante. 
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Damages. 


Scot. S. 
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and 

Mitigation. 


Defamation. 


Seduction. 


occasioned by tho injury, but also for the pain and suffering of the 
plaintiff and the diminution of his capacity for the enjoyment of 
life, as well as in rospect of the probable inability of the plaintiff to 
earn an income equal to that which he has earned in the past; and 
the probability that but for tho injury the plaintiff might have earned 
an increasing income is to bo taken into account (/). 

596. In actions of tort, other than such as only affect property, 
wounded feeliugs and injury to the reputation are the principal 
subject-matter of damages, and the malicious or insulting conduct 
of the defendant may always be taken into account. Thus, 
damages in actions of defamation are given for injury to the 
reputation, and if the words are actionable in themselves no special 
damage need be proved, for temporal loss is presumed ig). Proof of 
a general falling off of profits is sufficient special damage to support 
a claim where the words aro not actionable in themselves (A). 
Apart from gonerul damages for injury to the reputation, 
special damages in tho strict sense of the expression may be awarded 
if expressly claimed, in respoct of any material temporal injury 
which has been suffered and which is the natural result of the 
defamatory words (t). Illness is not a natural result of defamatory 
words (k). The loss of the society of acquaintances may be the 
natural result of such words, hut it does no. constitute material or 
temporal injury so as to support a claim for special damages, unless 
it bus involved the loss of hospitality (a). 

597. Tn an action for seduction brought by a parent (b), although 
some evidence of service must be given (c), damages are awarded not 
only or principally for the loss of such service, hut in respect of 
the injury to the feelings of tho plaintiff whose daughter has been 
seduced ( d ). In assessing damages regard is to be had to the posi¬ 
tion and means of the parties (c), and the conduct of tho defendant 

(/) Fair v. London and Norik JlVsftrw Rail. Co. (1 SGli), 21 L. T. 326; seo 
Phillips v. London and South Western Hail. Co. (1879), a Q. B. D. 78, 0. A.; 
Potter v. Metropolitan llail. Co. (1873), 28 L. T. 730. 

(g) See title Libel and Standee. 

(/() Hatcliffcx. Evans , [1892] 2 Q. B. 521, 0. A.; Concaiis v. Duncan & Co., 
[1909] W. N. 51. 

(i) JDamugos in lospeot of tho voluntary repetition of a slander by a third 
poisou to whom ifc is utleiod aio too lomoto (boo p. 319, ante). But when the 
blander is uttered to a person whose d ity it is to repeat it or in such < iicuiu- 
stances that it is certain to bo repeated, it is otherw .so. 

(k) Allsop v. AUsop (1860), S II. & N. 531. Tho prmoiplo of this case is con* 
fined to slander only (l('d/;»asnu v. Dowulou, [1897] 2 Q. B. 57); compare JVeldon 
v. Do Bathe (1S81), as reported 54,L. J. (3. B.) 113, 116, C. A. 

(a) Moore v. Meagher (1807), 1 Taunt. 39, 14x. Cli.; Davies v. Solomon (1871), 
I*, li. 7 Q. B. 112. 

(A) A master who is not in loco parentis can only recover out-of-pocket 
expenses ( McKenzie v. Hardinge (1900), 23 T. L. It. 15). 

(<-) Consequently, the action cannot he maintained by a parent against the 
seducer, if he is tho girl’s master ( Whitbourne v. Williams, [1901] 2 K. B. 722, 
O. A.), unless the hiring was made with a viow to the feoduction ( Speight v. 
O/iviera (1819), 2 Stark. 493). 

(d) Bedford v. M'Koirl (1800\ 3 E«p. 119 ; Terry v. Hutchinson (1SG8),L. B. 3 
Q. B. 599, per Blackburn-, J., at p. 602; Appleby v. Franklin (1885), 17 
Ct. B. T). 93. 

(e) Auditws v. Ashey (1837) 8 (!. & I’. 7. Direct evidonce of the amount of 
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in effecting the rain of the plaintiff’s daughter by fraud or under 
cover of a promise of marriage may be taken into consideration (J ). 

598. Even in actions of tort which affect the property and do 
not immediately affect the character or person, the conduct of the 
defendant may be taken into account in estimating the amount of 
damage to be awarded. Thus, where a trespass to land ( g ) or the 
seizure of goods (h) is accompanied by insulting or oppressive 
conduct, damages of large amount may bo awarded although the 
actual injury is trifling. 

599. Since the injured party is entitled to recover compensation 
only, the defendant is at liberty to give evidenco in mitigation of 
damages (i). Thus, in the caso of breach of contract, he may show 
how much less tho subject-matter of the contract is worth (k) by 
reason of the plaintiff’s misconduct or non-fulfilment of what he is 
bound to perform, as, for instance, by a breach of warranty ( l ). 
Similarly, in the caso of tort, the defendant may show that the loss 
has been increased by the conduct of tho plaintiff ( m ), or diminished 
by his own conduct (n), or, in particular cases, that the plaintiff’s 
character is such as to disentitle him to recover the damages 
which might otherwise have been awarded (o). But the defendaht 
is not at liberty to go into collateral matters (p), or into mattors which 
would be a bar to the action, without specially pleading them ( q ). 

the defendant’s wealth cannot, it seems, ho given ; see llodaoll v. Taylor (1873), 

L. It, 9 Q. B. 79, per Blackburn, J., at pp. 81, 82, 

(f) But see J)odd v. A orris (1814), 3 Camp. 519, whore it was said that the 
plaintiff was not entitled to givo evidenco of a promise of murriago prior to the 
seduction; Tullidge v. Wade (1769), 3 Wils. 18 ; and see titlo Master and 
Servant. Wlioie a daughter is “ onticod away ” from service in hor father’s 
employ, and there is no “seduction” in the sense of corporal misconduct, tho 
damages, in the ahsenco of evidence of express malice, are limitod to the actual 
loss of tho parent (Evans v. Walton (1867), L. R. 2 0. P. 615). And tlris is so in 
all cases whore a master sues for the enticing away of an employee (Gunter v. 
Aster (1819), 4 Mooro (a. P-), 12). But damagos are not limited to the period 
dining which the servant was bound to remain in the master’s servico. The 
jury may assume that but for the act of the defendant the servant would have 
continued indefinitely in tho master’s employ (ilid.). 

(g) Merest v. Harvey (1814), 5 Taunt. 442. 

(A) Massey v. Sladcn (1868), L. R. 4 Exch. 13; Moore v. Shelley (1883), 8 
App. Cas. 283, 294, I*. 0. 

(t) Thornton v. iYace (1832), 1 Mood. & E. 218; Devew v. Daverell (1813), 3 
Camp. 451; Le Lois v. Bristow (1815), 4 Camp. 134; (ddershaw v. Holt (1840), 
12 Aa. & El. 590. As to pleading in mitigation of damage, see p. 340, post. 

(it) Allen y. Cameron (1833), 1 Ur. & M. 832. 

(1) Sale of Goods Act, 1893 (56 & 67 Viet. c. 71), s. 53; Strict v. Clay 
(1831), 2 B. & Ad. 45C ; Pculton v. Lattimore (1829), 9 B. & O. 259. 

(to) Arden v. Goodacre (1851), 11 C. B. 371; Iliort v. London and North 
Western Mail. Co. (1879), 4 Ex. D. 188, C. A.; Chinn v.Moirie (1820), 2 0. & P. 
361; May v. Brown (1824), 3 B. & C. 113. 

in) Mountford v. Gibson (1804), 4 East, 441; Libel Act, IS43 (0 & 7 Viet, 
c. 96). B. 1 ; Cook v. Harlle (1838), 8 0. & P. 568. 

(o) Leeds v. Cook (1803), 4 Esp. 256; Scott v. Sampson (1882), 8 Q. B. D. 491; 
boo, further, titlo Libel and Slander. 

(p) Simpson y. Thompson (1877), 3 App. Cas. 279; Yates v. Whyte (1838), 4 
Bing. (n. 0 .) 272; Jehsen v. East and West India Deck Co. (1875), L. R. 10 C. P. 
300; Creevy y. Carr (1835), 7 0. & P. 64. 

(a) Watson v. Christie (1800), 2 Bos. & P, 221; Speck y. Phillips (1839), 0 

M. & W. 279. 
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S*ot. s. Nor is the extent of the defendant’s liability affected by the fact 

Aggravation that in consequence of his conduct a sum of monoy is paid to the 

and plaintiff under a policy of insurance (/•)■ 

Mitigation. 

Sect. 4 .—Recovery of Costs. 

Costa of 600. Where in consequent of the defendant’s wrongful net the 

legal pro- plaintiff has incurred costs in logal proceedings with third parties, 

ee mgB ' such coats may bo recovered from the defendant if they were 

reasonably incurred (s), but if they wore not reasonably incurred they 
are to bo regarded as duo to the conduct of tho plaintiff, and are 
too remote (/). 

Thus, whore an agent purports to contract with the plaintiff on 
behalf of his principal and thereby (tt) warrants that he has 
authority to do so, but in fact has no such authority, and the 
plaintiff sues the principal up on tho contract and is defeated and 
ordered to pay the principal’s costs, the plaintiff may, if ho lias 
acted reasonably, recover such costs in an action against tho agent, 
together with the plaintiff’s own costs incurred in bringing tho 
action against tho principal (x). It is not reasonable to bring such 
an action if before bringing it the plain riff bus been made aware 
that the agent acted without authority, riot if tho agent has been 
made aware of tho plaintiff’s intention to bring tho action, and has 
shown his approval or has not manifested disapproval, and has not 

(r) Bradhum v. Great. Wcs/mi Hail. C<>. (1874), L. It. 10 Exeh. 1 (insurance 

against accident) ; Cullen v. Ilnt'er ^181U), 5 M7 fk S. 401 ; i'u' v. WhgG (1 HUS). 
4 Bing. (x. c.) 272 (imu'iuo insurance); Fatal Accidi tits (lliningc!,) Act, l‘J()s 
(8 Edw. 7, c. 7) (life in*>ui unco), reiidenng llui.s s'. Xui pmf, Al'rgoveony and 
Hereford Rail. Go. (1807), cited 4 B. & IS. 111.!, u,, .j >j o\ed in (Land Trunk Rad 

Co. of Canada v. </< tonnes (1888), 18 App. Ca c -. 800, P. 0., no lunger law. 8iv, 

ini Hi or, till© Insuhaxcu. 

(s) Tf t.li© plaintiff omits (o claim such cods in tlio p-lnui. bioitghl against the 
defendant in lexpect of such wrongful act, ho cannot nitonsauls bung a fcopai.ite 
action to iccover thorn (Furness, Wdlty it Co., Ltd. v. Ilall(J. <0 K), Lid. (1909), 
25 T. L. Ji. 288). 

(t) Tho piinciplo oxtonds to cams where tho logal proceedings uio not against 
thud paitit-a. Tims, whoio at a lime when damages could not be l'uc .seital in 
an affion for specific porfoiinnnco, a plaintiff toed tho defend ml. in t'hauccry 
tor specific performance and laded, and then Miod hnn at common lusv n 1 
damage* and succeeded, itw.mhold that h“ could not m tins at Hon u i o\ or tlm 
costs of tho (‘Imnceiy suit, as the letter sun not jilci.'■'M inis* a t inmen uonco of 
tho bieach of conlract (ffodgis v. Litchfield ( I'arR (1880), 1 Bmg. (n. a) 492'.. 
On tho other hand, where tins plaintiff mioI a coionor for false iinpiisonment, 
it was hold that ho wan entitled to moos or tho cor-ts of proceedings to quash tho 
inquisition (Fmrall v. Harnett (1853), 2 E. & li. 928). Comp.no Holloway v. 
Turner (1845). G Q. B. 928. 

Wlieio costs nro necessarily inenrmd it follows that Hies aro reasonably 
ineuned. Thus, if a landlord wlu» is entitled to possession of promise* at the end 
<>t a leaso is obligodtoejoct.au undci tenant sslio holds ov<’i, bo is entitlod to 
jcovor the costs t.f tho ejectment, piocooding' ngaun-t his If mini (Guide,-son v 
ijiiinrr (1809), L. II. 4 Q. li. 170; and r,>'o Rut nth y s. Ch* stalin' (1857), 2 (J. 13. 
(N*. 8) 592). 

(u) Collin v. Wrirjht (1857), 8 E. & B. G17, Ex. Ch.; Rim lcet/ v. Rank of 
England, [1903] A. 0. 114. 

(x) Gotten v. Wright, supra; Rim key v. Rank of England, supra; Hand ell y 
Tnmen (1856), 18 0. Jl. 7SG; ]fn, : hei v. Gramme (18114), 58 17. J. Oi d.) 335 ; 
Godwin v. I'uuteis (1870). L. Ji. 5 U. P. 295; Vhr. Ralvisen Vo. y. R>.da\ 
AkUcholagtl Xonlatjcrnan, [1901] A. 0. 302. 
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admitted his want of authority, the costs of the action against the Sjbot. 4. 
principal are reasonably incurred (a). Recovery 

of Costs. 

601. And so where by reason of the defendant’s breach of con- ActIo ^“ 
tract (i) or other wrongful act tho plaintiff has incurred liability third party, 
towards a third party and is sued by such third party, the costs 
incurred by the plaintiff in defending such action may be recovered 
against the defendant, if it was reasonable under the circum¬ 
stances for tho plaintiff to have defended the action brought against 
him (<;). 

If tho plaintiff know (d) or ought to have known (e) that he hud 
no defenco against the third party, his conduct in defending is not 
reasonable, and it scorns that it is not rendered reasonable because 
the damages awarded in such action may afford a measuro of tho 
damages to be recovered against the defendant (/). 

IE tho defendant has assented lo the plaintiff defending the action 
brought by tho third party, ho thereby admits that thoro were 
reasonable grounds for defence (ry), and the defendant’s assent may 


(a) Hughs v. Graunr (1861), S3 L. J. (q. b.) 3:).}; (l.idwin v. Francis (1870), 

L. It. 5 0 . r. 295. 

(b) As, for inilanoo, -where tho terms of n sub-con li net have beeu communi¬ 
cated to a seller at the time of the contract (soo p. 315, ante), or whore goods 
have been sold with a wauauly which it is u asm;able to aupposo will Lo resold 
with a like wariantv (see pp. 311, 315, and). 

(n) Hammond <1; Co. v. Jlussct/ (1887), 20 Q. 1J I). 70, 0. A.; Agius v. Great 
"Western Col lit ry Go., [1800] 1 11. B. 413, 0. A. ; Fisher v. Val de Tt avers Asphalts 
Go. (187(5), 1 C.'P. D. 511 ; Mot s-le-Blanch v. Wilson (1873), L. Jt. 8 0. 1’. 227; 
liuxendale v. London, Chatham and Dovei Rail. Co. (1874), Ij. H. 10 Exch. 35, 
fix. Oh ; lie Wells, Ex part* Official Rrciun (1895), 72 1.. T. 359; Vagan & Co. 
v. Oultoil (1809), 81 L. T. 435, 0. A. ; Prime of Wales Dry Dixie Co. (Swansea), 
Ltd. v. Fawnes Forge and Engineering Co., Ltd. (1904), 510 L. T. 527, 0. A. ; 
Gnat Western Rail. v. Filter, [1005] 1 Ch. 310; The Mtlbtall, [1905] P. 155, 
V. A., per Co/ens-IIardy, L.J., at p. 170; comparo Assicimv.nmi Generali de 
Tncste v. Enqness Assurance Corporation, Ltd., [1907] 2 K. B. 815, per 
TToKvoiti), J., ut p. 821. The right to recover costs does not extend to the 
casts of an appeal ( Maxwell v. British 'Thomson llon-don Co., [1904] 2 K. B. 
3i2; She]‘heard v. firm/, [1900] 2 Ch. 235, 254). 

Id) Short v. KaUowat/ (1839), 11 Ad. & El. 28; Tindall v. Dell (1843), 11 

M. & W. 228; J loach v. Thompson (1830), 4 C. & L\ 191; Rfeadea v. Charles 
(1831), 7 Bing. 210 ; Godwin v. Francis (1870), L. Tt. 5 O. P. 295; Row v. Dans 
(1861), 1 B. & S. 220; The Wall send, [1907] P. 302. 

(e) Wrightiipv. Chamberlain (1839), 7 Scott, 598, whoro the plaintiff bought 
a horeo from tho dofondiuit with a warranty, and kopt at for a timo and then 
resold it with a like warranty, and was sued by tho purchaser, and had to pay 
damages and costs, and in the plaintiff’s action against tho defendant the jury 
found that tho plaintiff ought to bnvo discovered that tho horse was unsound 
bofore he resold it, and it was held that tho plaintiff was not entitled to recover 
in respect of such costs from tho defendant. 

(/) Tho case of Mors-/e-Blanch v. Wilson, supra, was supposed to have laid 
down the rule that the costs of dof ending an action brought, bya thud partymighfc 
bo recovered even if tbe dofonce was unreasonable, if the inourriug of Buch costs 
had been of uso as leading to the assessment of the damagdB which could be 
recovered aguinst the defendant. But in Hammond <& Go. v. Bussey, supra, it 
seems to have been determined that tho supposed rule was not in fact laid down 
in Mors-Ie-Blanch v. Wilson, supra, and that in any case such rule could not 
be supported. 

(g) Williams v. Burrell (1845), 1 0. B, 402; Howes v. Marlin (1794), 1 Esp 
162. 
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bd implied from the fact that after notice of such action he did not 
take any step to prevent the plaintiff from defending it ( h ). 

602. Where a lessee has been sued and held liable upon 
covenants to repair he cannot recover the costs of such action from 
his underlessee, who is bound by like covenants towards the lessee 
—for here the damage suffered is the consequence of the lessee’s 
own default; and, moreover, the covenants, although identical in 
words, are different in substance (i). But where an undorlessee or 
assignee covenants to indemnify tho lessee against a breach of the 
lessee’s covenants, the costs of an action brought against the lessee 
for breach of his covenants are recoverable against such underleases 
or assigneo (AO- 

603. In all cases where there is a contract oE indemnity the costs 
of legal proceedings properly incurred by the plaintiff are recoverable 
under the indemnity ( l ), and in such cases it seems that the full 
costs as between solicitor and client are to be awarded (?»). But 
the person indemnified is not entitled to defend an action which 
must obviously be decided against him («). 


Part III.—Liquidated Damages or Penalty. 

604. The parties to a contract may at the time of entering into it 
provide that in case of broach the party in default is to pay to the 
other a sum certain specified in, or ascertainablo from, the contract. 
This sum may be either liquidated damages, in which case it is 
not to he interfered with by the court (o), or a penalty, which covers 
the loss if proved but doos not assess it, and therefore cannot 


(ft) Blyih v. Smith (1843), 5 Man. & G. 405; llolph v. Crouch (1867), L. E. 3 
Exch. 44. 

(t) Penley v. Watts (1841), 7 M. & W. 601 ; Walker v. Hatton (1842), 10 
M. & W. 249; Logan v. Hall (1847), 4 C. E. 598 ; Ponti/ex v. Foord (1884). 12 
Q. B. D. 152. 

(ft) Qooch v. Clutterhuck, [1899] 2 Q. B. 148, 0. A. 

(0 lhijfield v. Scott (1789), 3 Term Eep. 374; Jones v. Williams (1841), 7 
M. & W. 493 ; The Millwall, [19051 P. 155, 0. A. 

(m) Smith v. Comvion (1832), 3 B. & Ad. 407; Howard v. Lovcgrove (1870), 
L. E. 6 Exch. 43; Born v, Turner, [1900] 2 Ch. 211; Barnett v. Pedes Corpora- 
tion, [1900] 2 Q. B. 423, 0. A., per Vatjohan Williams, L.J., atp. 428. In 
Maxwell v. British Thomson Houston Co., [1904] 2 KB. 342, 314, it was said 
that a person who is indemnity mg another against the costs of an action cannot, 
unless there are some special circumstances, he called upon to pay them as 
between solicitor and client. But it would appear that there is a distinction 
between the case oi a person who is entitled by contract to an indemnity and 
the case of a person who is simply recovering damages. In the former case he 
may recover solicitor and client oosts, but not in the lutter ( Great Western Bail. 
v. Fisher, [1906] 1 Ch. 316, at p. 324; Bom y. Turner, supra; Barnett v. 
Eecles Corporation, supra). 

(») Knight v. Hughes (1828), Mood. & M. 247; Qillett v. Bippcn (1829), 
Mood. & M. 406. 

(o) Public Works Commissioner v. Hills, [1906] A. C. 368,375, P. 0,; compare 
Isa v. ft hitaker (1872), L, B. 8 C. P. 70, p<r Keating, J., at p. 73. 



J?art III.— Liquidated Damages or Penalty, 


829 


be recovered as such ( p ). If it is a sum which can be regarded as 
a genuine pre-estimate by the parties of the loss which they con* 
templated would flow from the breach, it is liquidated damages (<?). 
If on the other hand the sum does not attempt to assess the loss, 
but is imposed as security for the due performance of the contract, 
it is a penalty (a). 

605. Whether the sum is a penalty or liquidated damages in 
any given case is a question of construction for the judge alone ( b ). 
In deciding this question he must take into consideration the 
intention of the parties (c), as evidenced by their language (d) and 
the circumstances of the case, which, however, must be taken as a 
whole and viewed as at the time the contract was made (e). 

The rules for distinguishing between a penalty and liquidated 
damages are as follows:— 

(1) Where the parties themselves call the sum made payable a 
penalty, the onus lies on those who seek to show that rt is liquidated 
damages to show that such was the intontion (/). 

(2) But though the parties themselves call the sum to he paid 
liquidated damages, and even if they go so far as to state in the 
contract that it is not a penalty, this will not prevent the court in a' 
proper case from holding that it is in fact a penalty (g). 


(p) Thompson y. Hudson (I860), L. R. 4 H. L. 1 ; Magee v. Lavell (1874), 
L. R. 9 0. P. 107; Law v. Reddilch Local Board, [1892] 1 Q. 15. 127, C. A. As 
to the assignment of breaches undor stat. (1096) 8 & 9 Will. 3, e. 11 , see 
title Bonds, Vol. III., pp. 94,101. 

(q) Public Works Commissioner v. Hills, [1908] A. 0. 368, P. 0., following 
Clydebank Engineering and Shipbuilding Co., Ltd. v. Yzqnierdo y Castaneda, [190.5] 
A. 0. 6 , where the words “ genuine pio-estnnate of the creditor’s probable or 
possible interost in tho due performance of the principal obligation ” wero 
adopted from the judgment of Lord Kyllachy in the court below ((1903), 6 E. 
(Ct. of Sosa.) 1016); compare Crisdee v. Bolton (1827), 3 0. & P. 240, per 
Best, 0.J. f at p. 243. 

(a) Lowe v. Peers (1768), 4 Burr. 2225, 2229; Kemllev. Farren (1829), 6 Bing. 
141, 148; Laio v. Rtdditch Local Board, [1892] 1 Q. B. 127, 0. A. 

(J) Sainter v. Ferguson (1849), 7 0. B. 716; Magee v. £fl?;e//(1874), L. R. 9 0. P. 
107: Willson y. Lore, [1898] 1 Q. B. 625, per Lord Esuek, M.B., at p. 629. 

(c) Reynolds v. Bridge (1S56), 6 E. & B. 528 ; Ihmech v. Corlett (1858), 12 Moo. 
P. C. C. 199, 229. 

(d) 1 bid.; Lea v. Whitaker (1872), L. R. 8 C. P. 70, per Keating, J., at 
p. 73. 

(e) Public Works Commissioner v. Hills, supra; rye v. British Automobile 
Commercial Syndicate, Ltd., [1906] 1 K. B. 425, per Bigham, J., at p. 430; 
compare Sainter v. Ferguson, supra, per Coltman, J., atp. 728. 

(/) Willson V. Love, [1896] 1 Q. B. 626, C.A.,per Lord Esher, M.R., atp. C30 ; 
Clydebank Engineering and Shipbuilding Co., Ltd. v. Yzquierdo y Castaneda, 
supia ; see also Sainter v. Ferguson, supra; Parfltt v. Qhamhre (1872), L. R. 
15 Eq. 36; Re White and Arthur (1901), 84 L. T. 594; and comparo Sparrow 
v. Paris (1862), 7 H. & N. 594; Diestal v. Stevenson, [1906] 2 K. B. 315, where, 
though the sum was called a penalty, it was held to be liqurdatod damages. 
Where it is doubtful from the terms of the contract whether the parties mean 
that the sum meuttoned in it shall be a penalty or liquidated damages, the 
sum is, as a rule, to be taken as a penalty {Crisdee v. Bolton, supra, per Best, 0. J., 
at p. 243 ; compare Barton v. Olover (1816), Holt (n. p.), 43). 

(g) Kemble y. Farren, eupra; Green y. Price _(1845), 13 M. & W. 696, per 
Parke, B., at p. 701, affirmed (1847) 16 M. & W. 846, Ex. Oh.; Colet y. Sims 
(1854), 23 L. J. (OH.) 268, 0. A.; Betts v. Burch (1869), 4 H. & N. 606, per 
UiiAMWEtii, B., at p. 611; Thompson Y. Hudson (1869), L. B, 4 Q. L, 1, per 
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(3) Where a larger sum is to become payable in consequence o! 
fho non-payment of a smaller sum, the largor sum will be held to 
be a penalty (h ). 

(4) Where a contract contains a variety of stipulations, some of a 
certain nature and amount, as, for instance, for the payment of a 
lesser sum of money (t), and some of an uncertain nature and 
amount, and one large sum is stated at the end to be payable in 
the event of a breach of performance of any of them, that sum is to 
bo considered in the nature of a penalty ( k ); for as it cannot be 
regarded as liquidated damages in respect of somo of the stimula¬ 
tions it ought not to be so regarded in respect of the others ( l ). 

(5) Where a contract contains a variety of stipulations, and the 
amount of damages for the breach of each stipulation is unaseer- 
tainablo, or not readily ascertainable, then the sum payable on the 
breach of any of tho stipulations is liquidated damages(??i). The 
fact that tho stipulations arc of different degrees of importance is 
not of itself sufficient to show that the sum payable is a penalty (»), 
except whore some of the stipulations are of such a character that 


Lord Wkstburv, at p. 30; Magee y. Lav< K c ujira; lie Newman , Ee parte 
dapper (187(5), 4 (li. 1>. 724, 781,0. A.; < ' fie ha ah Engineering and Mlup¬ 
building Co., Ltd. v. l'zqnterdo // Castaneda, fli/05] A. 0. 6. But tlio expres¬ 
sion is only to bo disrogaiilcd in cases where tho plain intention of the 
putties, to he gathered from all the circumstances of tho case, is that tho sum 
is to ho a peraltv ( Bye v. British Automobile Commercial Syndicate, Ltd., [1906} 
1 K. B. 42.}, per Bigjuaw, J.. at p. 430). 

(7i) Kemble v. I'aneu (1829), (5 Bing. Ill, jer Tixdal, O.J., at p. 148; Asllea/ 
V. Weldon (1 SO I), 2 15os. & J*. 340, per Cjiamiike, J., at p. 354 ; Davies v. Beulon 
(1827), (5 B. & 0. 216; Bills v. Burch (1859), 4 M. &, N. 500; Thompson y. 
Hudson { 1809), L. It. 4 II. L. 1, per Lord IUthkri.ey, L.C, at p. 15; He 
Newman, Ex parte- Capper (1870), 4 Oh. 14. 721, 0. A.; Wall is v. Smith (1882), 
21 Oh. I). 243, 0. A., per Jjssskl, M It., at p. 250 ; Law v. Ileelditch Laced Board, 
[1892] 1 Q. B. 127, (J. A., per Lord Esher, M.U., at p. 130. 

Caio must ho taken to diiTeiinfiiilo eases of this hind from those in which, 
for example, it is agreed to ehargo a coit'iin ruto of interest on tho condition 
that if the payment bo made punctually a lesser ruto will bo accepted 
(Astley y. Weldon, supra, per lluvrn, J , at p. 352; Thompson v. Hudson, supra; 
Ashtown (IjOuI) v. White (1847), 11 I. L. it. 400). Equally in a p.iyrnont of a 
sum of money by instillments it stipulation that in tho event of one instalment 
falling in arroar the whulo sum is to hocoino immediately puvable is goon, and 
tho court will not icliove against it on tho ground thut it is in tho nature of 
a penalty ( Wallingford v. Mutual Society (1880), o App. Gas. 685; Broke'or 
Loan Go. v. Grice (1880), 5 Q. B JD. 592, 0. A.). 

(f) Kemble v. Funen, supra, per TiA’DAL, C.J., at p. 148; Ifa/hs v. Smith, 
supra, per Jessed, hi.11., at p. 256. 

{k) Reynolds v. Biidge (1856), (5 E. & B. 528, per Coleridge, J., at p. 510; 
Astley y. Weldon, supra, per Lord Eldon, G\J., at pp. 350, 352; Magee v. Lavell 
(187i), L. II. 9 0. P. 107, per Lord Coleridge, C.J., at p. Ill, approved in Be 
Newman, Ex parte Capper, supra, per Bramwell, L. J., at p. 733 ; Bye v. British 
Automobile Commercial Syndicate, Ltd., supra, per Bigham, J., at p. 429; and 
tomparo Elphmstone {Lord) v. Monkland Iron and Coal Co. (1886), 11 App. Cas, 
332, per Lorn Watson, at p. 342 ; Bradky v. Walsh (1903), 88 L. T. 737. 

(7) Reynolds v. Bridge , supra. 

\m) Atkyns v. Kinnier (1850), 4 Exch. 776, per Parke, B., at p. 783; 
Galsivorlhy v. Strutt (1848), 1 Exch. 659; Reynolds v. Bridge, supra; compare 
Wallis v. Smith, supra, per Jessel, M.R., at p. 258. 

(«) Bye v. Briiieh Automobile Commercial Syndicate, Ltd., supra; compare 
Kemble v. Barren, supra, at p. 148 ; Wallis v. Smith, supra, per COTTON, L. J., 
at p. 270. 
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the damages which can possibly arise from a breach of any of them 
would be very insignificant compared with the sum fixed by the 
parties (o). 

(6) Where a contract contains only a single stipulation, on the 
breach of which a specified sum, whether largo or small, is to 
become payable, such a sum is liquidated damages, provided that 
there is no adequate means of ascertaining the precise damage 
which may result from the breach ( p); but if the single stipulation 
is only of very trivial importance or can only giro rise to nominal 
damages, and the sum payable is considerable, the disproportion 
botween the two may bo so groat as to make it plain that the sum 
was fixed as a penally (q). 


Part IV.—Measure of Damages. 

Suer. 1 .—In General. 

606 . By the measure of damages is meant the standard or 
mothod of calculation by which tlio amount of damages is to bo* 
assessed. 

The measure of damages in pai ticolar actions or witli regard 
to any particular kind of loss is the rule dorivod from judicial 
decisions, establishing what is to be normally regarded as the 
damage naturally resulting in actions of that class or with reference 
to loss of that kind. 

In many eases this measure affords a means of exact, or approxi¬ 
mately exact, computation of the amount to be recovered. But 
where damages are recoverable in respect of injuries to the reputa¬ 
tion or feelings, or in respect of pain and suffering or inconvenience, 
a jury, or the tribunal that stands in the place of a jury, must 
estimate thorn in tlio best way they can, applying the rules of 
common sense and ordinary life, Whero damages are not only 
compensatory to the plaintiff, but also punitive to the defendant, 
as in actions which are based upon, or may bo aggravated by, the 
evil motives or insulting conduct of the defendant, there is rio 


(o) Dai les v. Penton (1827b 0 B. & (\ -Hi, f*r B iyj.ev, .f., at p. X'M, appim'od 
in lioiner v. Flint'iff (1812), 0 M. & \V. UTS, per Ai.iu.usox, 1J., at p. 681; 
II«//n v. Smith (188-2), 21 Ch. ]>. 218, C. A , pir Ji'.ssim, M.lt., at p. 26.3, and 
per Cotton, L.J., ut p. 270. 

( p) Lea v. H In taker (1872), L. 31. 8 C. I*. 70 ; A dir,/ y. Weldon (1801), 2 Bos. 
& 1\ 346, per Lord J3 t,t>on, C J., at p. 831 ; Painter v. Fwjuson (1840), 7 C. 15.710, 
per CintsswKTJL, 3., at p. 731); Sparrow v. Pat is (1862), 7 II. & N. SOI; mid 
romparo JhywlJs v. Pindar (1870), C J 1 ).& 35. 528; 1 at” v. liethhlrb Arc. < Port'd. 
[1892] 1 Q. B. 127,0. A.; lIB/d v. Mn.'whnn (1893;, 11 T. L. R. .»■/!», (’. A.; 
ptrirklard v. II 'Warns, 11800] 1 Q. B 082, 0. A. ; see nko Hay V. Pan,if a l (Pukd) 
(1741), 2 Atk. 100; I!art«n v. Gforer (J813). Unit (n. r.), 43; f/rceiv. Pine 
(1843), 13 M. & \V. 693; Handniton v. Vlurle (1813), 14 M. & W. 187; 
Galsworthy v. Strutt (1818), 1 I’.xcii. 039. 

(o) Law v. Hedditch Lot at Hoard, supra, per Lord 7£snmt, M.I?., at. p. 130; 
Itaywr v. Pcderiakticholru/ct Condor, [1893] 2 Q. 33. 289; ,/t-ncs v. Iloiti/h (187D), 
5 I'lx. 33. 115, O. A.; and compare also II 'ullts v. Smith, supra, and Spariow v. 
Paris, supra. 
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measure of damages in the sense of an approximate standard of 
money value. The only limit imposed in such cases is that the 
damages awarded must not be unreasonably large or unreasonably 
small. In actions of this character the principle is maintained 
that damages are only recoverable in respect of loss which arises 
naturally from the wrongful act, but the only measure of damages 
which can be supplied consists in an enumeration of the kinds of 
injury or loss which are to be taken into account, and the matters 
which are proper for consideration in arriving at a reasonable 
sum (a). 

Srct. 2.— In Contract. 

607 . Apart from damages for pain and suffering, and apart from 
the exceptional cases in which tho conduct of the defendant or tho 
injured feelings of the plaintiff may be taken into account, the 
measure of damages in actions of contract is definite, in the sense 
that by applying the appropriate measure such damages may be 
computed precisely or with an approach to precision {b). 

608 . Upon breach of a contract to pay rnonoy due the damages 
are limited to tho amount of the debs together with interost from 
tho time when it became due (c). But upon breach of a contract 
to lend money the additional expense incurred in obtaining the 
loan elsewhere is a natural result of tho breach and may bo 
recovered (d), or such other substantial damago as was within the 
contemplation of the parties ( e ). A contract to take debentures is 
not a mere contract to lend monoy, and upon breach of such a 
contract the company can only recover the actual loss they have 
sustained (/). 

609 . In an action for the non-delivery of shares, the measure of 
damages is the difference between the contract price and the market 
price at the date of breach ( g ). In an action for withholding shares 

(a) Seo p. 323, ante . 

( b ) Fletcher v. Tayleur (1855), 17 C. 13. 21, per Willus, J,, at p. 29. 
Ab to interest undor tho Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), 
h. 28, and damages in lieu of bucIi interest as the statute allows, where one 
party has been prevented from complying with its tonus by tho cond. ct of 
iho other party, see London, Chatham and Dover Hallway v. South Faster a Rail- 
may, [1892] 1 Ch. 120, C. A., per llowEft and Kay, L.JJ., at pp. 147, 151, anil 
the rule at common law stated p<.r Lord IIerrohell, L.C., S. 0., [1893] A. C. 
429, at p. 439. Soo also title Money and Moxey Lending. 

(c) Ilamlin v. Great Northern Rail. Co. (1856), 1 U. & N. 408, per POLLOOIC, 
C.B., at p.4fl. 

(d) Prthn v. Royal Bank of Liverpool (1870), L. It. 5 Excli. 92. 

(e) Larioa v. Bonany y Gurety (1873), L. R. 5 P. C. 346, 358 ; Boyd v. Fill (1863), 
14 I. 0. L. R. 43. On a contract to make a loan tho measure of damages is 
the loss sustained by the breach. Such damages may be nominal (HVttavt 
Wagon and Property Co. v. Weal, [1892] 1 Ch. 271, per Oiiitty, J., atp.-277). 
Seo also Manchester and Oldham Bank v. Cook & Co. (1883), 49 L. T. 674, where, 
however, the defendants had express notice of the purpose for which tho money 
was required, and the plaintiff was in effect deprived of the opportunity of 
procuring it elsewhere. 

(/) South African Territories v. Wallinyton, [1897] 1 Q. B. 692, affirmed 
[1898] A. 0. 309; Bahamas Sisal Plantation v. Griffin (1897), 14 T. L. R. 139. 

(a) Shaw v. Holland (1846), 15 M. & W. 136: Powell v. Jessopp (1856), 18 
0. B. 336 ; and see Michael v. Hart & Co„ n902] IK B 482, 0. A. The difference 
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after tender of the sum due for calls and interest, the damages 
naturally resulting are the value of the shares at the market price 
on the day of tender, deducting the amount of calls and interest (ft). 
Where there has been a loan of stock or shares and they have 
not been replaced, the measure of damage is the value of the 
tfcock or shares; and if the value has risen at the time of trial, 
(he value at that date is to be taken ( i). If the value has fallen at 
i he date of the trial, it seems that the value should be estimated at 
the date when the stock or shares ought to have been replaced (ft), 
or if* no date was fixed for their replacement, at the date of the 
loan (J). But the value cannot be estimated at the highest price 
which the stock and shares have reached between the date of the 
loan and that of tho trial (in). 

610. When upon a sale of goods the seller fails to deliver them 
if there is a market for such goods, the measure of damages is the 
difference between the contract price and the market price at the 
date when the goods should havo boon delivered (n). There is no 
difference in this respect whether the goods in question are 
manufactured or unmanufactured (o). 

When the seller fails to deliver and there is no market, the 
buyer is entitled to be awarded an amount which represents tho value 
of the goods to him at the dato when delivery should have been 
made (p), and the profit which ho would havo made on a contract 
of subsale which he had entered into is evidence of such value, 
though the seller had no notico of such contract (?/). 


is more properly tliut between the contract price and the market price on the day 
ui tor tho breach, for tho defendant has the wholo of tho day fixed for delivery on 
which to deliver (Shaw v. Holland (1646), 15 M. & W. 136). 

(A) Van Diemen's Land Co. v. Cockerell (1R57), 1 0.13. (n. 8.) 732, Ex. Oh. 

(?) Harrison v. Harrison (1824), 1 0. & P. 412; Shepherd v. Johnson (1802), 
2 Eaht, 211 ; Gams ford y. Can oil (1821), 2 B. & C. 624; Owen v. Routh 
(1854), 14 0. B. 327, whore it 6oema to havo been considered that tho value 
was to be taken at the date of tho trial independently of any question whether 
the shares had rison. 

(ft) Sanders y. Kentish (1790), 8 Teini Rep. 362. 

U) Forrest v. Elioes (1799), 4 Vos. 492. 

(//i) M'Arthur y. Scaforth {Lord) (1810), 2 Taunt. 257; Simmons v. London 
Joint Stock flank, [1891] 1 Ch. 284, 0. A. But seo Archer v. Williams (1846), 2 
(\ir jy& Kir. 26, whore the action was in detinue for scrip and tho market value 
of the scrip had diminished, and it was suggested that the plaintiff was oahtled 
f o the highest value of the scrip between the date of detention and the date of 
tiuil; Michael y. Halt , [1902] 1 K. B. 482, C. A. 

(n) Sale of Goods Act, 1893 (56 & 57 Viet. c. 71), s. 51; Startup v. Corlazzi 
(1835), 8 Cr. M. & R. 165 ; Jesting v. Irvine (1861], 6 H. & N. 512 ; Williams 
v. Reynolds (1865), 6 B. & S. 495; Tredegar Iron and Coal Co. y. Gielgud (1883), 
Cab. & El. 27; Valpy y. Oakley (1851), 16 Q. B. 941; Qainsford v. Carroll, 

» >pra; Peterson y. Ayre (1853), 13 C. B. 353; Bartow y, Arnaud (1846), 8 Q. B. 
oil5, 609; Dunkirk Colliery Co. v. Lner (1878), 9 Oh. D. 20, 0. A.; and see JlraJy 
v. Qastler (1864), 3 H. & 0. 112, and title Sams op Goons. As to action for 
conversion, see p. 344, post. 

(o) Tredegar Iron and Coal Co. y. Giilgud, supra. 

(p) Stroud y. Austin <0 Co. (1883), Cab. & El. 119; and see France v. Gaudet 
(1871), L. R. 6 Q. JB. 199, winch was an action for conversion, but tho same 
principle was applied. 

( 2 ) Stroud y. Austin & Co., supra j France v. Gaudet, supra. 
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011. If the Boiler delays delivery beyond the time fixed for it, or 
if no time is fixed beyond a reasonable time, the rule is similar; 
the buyer is entitled to the difference between the value of the goods 
when actually delivered and the value which thoy would have had if 
delivered at the proper time(s), and it would seem that loss of 
profit on rc.salo may bo taken into account as naturally flowing 
from the breach, if the goods are such as aro ordinarily purchased 
for rosalo ((). Whcro the seller delays delivery of a chattel 
intendod by tho buyer for uso in his own business, the loss of its 
value to tho buyer may be estimated by calculating the profits 
which might havo been oarned by the chattel during the period of 
delay (a). 

'Where tho buyer postpones delivery at the seller’s request and 
the seller fails to deliver at tho later date agreed upon, the measure 
of damages is the difference between the contract prico and the 
market price at such later date, n! hough the prico was then 
greater than at tho dale originally iixru for dolivery (b). 

612. In the cases thus far considered the prico of the goods had 
not been p.'id when the failuro to deliver occurred (c). When goods 
aro paid for at the time of tho purchase and the seller fails to 
deliver thorn, the measure of damages is the value of tho goods at 
the time of the tiial {</). 


(r) Jlinde v. Lidddl (1875), L. It. 10 Q. It. 260. 

(s) ll»r> if a v. Jlulihinson (If? 05), 18 0. It. (Jf. s.) ‘1 la. 

(<) 1 bid. In this case tho dofotuhmt know that tho plaintiff was buying in 
order to soil to a continental pin chaser, though lio did know who was the 
purchaser on tho b rms of the contract. The ease may therefore ho regarded as 
one in which the doiundant hud notice of special ciroumstaucos. 

(a) Flddier v. Tcii/lcur (1855), 17 0. R 2t 

ib) Ojlc v. Vane (AVzW)(I868), L. It. 3 Q. it. 272, Ex. Oh. 

(r) In tho case of Startup v. Costa at (1835'u 2 Cr. hr. & It. 105, tho p.’ o had 
boon paid at tho time of tho puu-haso, but the puicluiso-n.oney with interest 
had heen letnrnod to tho bin cr after breach; and m Valp;/ v. OalIcy (1851), 
16 Q. R IHl, payment lind been made by lull, but the bill had been dishonoured 
be foie tlin dale ior dohvory. 

(d) h'Uiot v. 1/ut/hca (lSnM), 3 F. & F. 387. According to tho head-uote iu 
this re poi t tho dam.ipbs awaidod vmo “tho highest price attained up to tho 
date or tiial.” The value-of goods of tho same kind and quality as thorn 
purchased had in fact continuously risen up to the dale of trial, >but tho 
judgmout shows that it was the mniket piioo on tho day of tnul which 
utlbided tho men si no of damages, and tiro ciicumstanco that such juice was 
tho highest which had been reached biuco tho 1 m on eh was not uiatonal. Compare 
tlio rule as to damages foi failmo to replace stork (mre p. 333, anti), in which 
cine it is now clem that the amount to 1>< award'd is the mniket pi ice at tho day 
of tiial. 8oo also Holm if on v. Ihunarci'j (18(H), 10 I,. T. ] 10. 1 J . C,, whore tho 
plaintiff was entitled urulei statute to a grant of land in a colony, and the grant 
was refused, ami the plaintiff, proceeding by potition of right, was awardod as 
compensation the value at tho date of trial of land situated in the part of the 
colony in which like grants were made. In this case tho plaintiff, having 
rendered services winch entitled him to a grant of land, was in the position of a 
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613 . Where after a bale of goods the buyer refuses to accept the 
goods, if the property iu them has passed to the buyer, the seller 
may recover the agreed price notwithstanding that there has been 
no delivery (r). The seller may also at his option sue for breach of 
the contract, in which case the measure of damages is the difference 
between the contract prico and the market prieo at the date when 
the goods ought to have been accepted (/), and if the property lias 
not passed to the buyer, this is the only remedy of tho seller. 
If there is no market for tho goods the seller is entitled to 
recover tho full amount of damago actually sustained (#), or in 
other words such an amount as would placo him in the same 
position as if delivery had been accepred (/<). 

614. Where the buyer renounces his contract the seller need not 
wait until the timo for delivery or complete delivery has arrived, 
hut mav suo at once(t). If ho does so tho damages iuuhL still he 
assessed with reference to tho date when delivery should have 
been accepted, even though that date has not arrived wlion the 
trial takes place (/.). 

Whore tho seller has delayed delivery at tho request of the 
buyer, and after such delay the buyer refuses to accept tho goods, 
the seller is entitled to have damages assessed with referonco 
to the market prico at a reasonable timo after the request to 
Withhold del.veiy (/). 

615. Tho seller is hound in all cases to take any reasonable steps 
which are open to him to reduce his loss(m), and if it is shown 
that upon tho occurrence of tho breach the seller might luivo 
gone into the market and sold to belter advantage than he 
could have dono by wailing until the contract date for delivery, 
his damages may, it seems, bo reduced accordingly (//). 


purchaser who, having paid the piico of a chattel. Inn boon refused delivery of it, 
and not in that of an ordinary puichaser of land (n*o p. 337, pod). Tho court 
in awaiding damages avowedly followed tho analogy of actions for failuro to 
redeliver stock. In this case again tho land in tho vicinity in which the giant 
should have been made had continuously lisen in valuo, and Lord Chelmsford, 
L.U., iu his judgment seems to assort that the claimant was entitled to the 
“highest value of tho land 1 '; but tho actual decision was that ho was entitled 
to the valuo at tho date of trial. Whoro tho buver has suffered no loss by the 
sollei’s failuio to deliver, ho is of course entitled only to nominal damages 
[Griffiths v. Perry (1859), 1 E. & E. 680). 

(e) Salo of Goods Act, 1893 (56 & 57 Viet. c. 71), s. 49. 

(/) Ibid., s. 50; Maclean v. Dunn{ 1828), 413ing. 722 ; Boorman v. Nash (1829), 
9 B. & C. 145. 

ij) Dunkirk Colliery Co, v. Lever (1879), 41 L. T. 633, 0. A. 

(A) Cart v. Ambergntc, Nottingham and Boston and Eastern Junction Bail, Co. 
(1851), 20 L. J. (q. b.) 460. 

(«') Ibid. 

(A 4 ) Frost v. Knight (1872), L. R. 7 Exch. 111,112,114, Ex. Oh.; Braithwaite r. 
Foreign Hardwood Co., [1905] 2 K, B. 543, 0. A. 

(i) Hickman v. Ilaynes (1875), L. It. 10 0. P. 6P8. 

(m) Frost v. Knight, supra; Dunkirk Colliery Co, v. Lever, supra, 

(n) PPiifoon v. Hicks (1857), 26 L. J. (ex.) 242; Nickoll and Knight v. Ashton, 
Edridge & Co., [1901] 2 K. B. 126, 0. A., per Vaughan Williams, L.J., at 
p. 138 ; Both & Co. v. Taysen, Townsend A Co. (1896), 1 Com. Oas. 306. But on 
the other hand it has been held that if the plaintiff so going into the market 


Sect. 2. 

In Contract, 

Refusal to 
accept, 


Renunciation 


Reducing 

loss 



386 


Damages. 


Sect. 2. 

In Contract. 

Goods 

returned. 


Breach of 
warranty. 


Commission 

agent. 


Implied 

warranty. 


616 . Where goods liavo been returned because they are not in 
accordance with a condition as to quality and the price has been 
paid the purchaser may recover the price with expenses incidental 
to the receipt and return of the goods (o); if the price has not been 
paid the damages aro only nominal. 

When the goods have not been returned the measure of damages 
is primd facie the difference between the value of the goods at the 
time of delivery to the buyer and the value they would have 
had if they had answered to the warranty ( p). 

617 . The fact that the buyer has set up the breach of warranty in 
diminution or extinction of the price does not prevent him from 
maintaining a further action for the same breach of warranty if he 
has incurred further damage. The damages recoverable aro, how¬ 
ever, limited to such as he was unable to set up and could not 
have recovered in the previous action (q). 

Tho value to the buyer may be estimated at the difference 
between the price which ho could actually obtain on sale of the 
inferior goods and tho price which he could have obtained if they 
had answered to warranty (»•). Where the goods have been resold 
by the buyer before he discovered tho broach of warranty, tho 
price at which he so resold them maj be shown in ovidonco for 
the purpose of assisting the jury in estimating what tho 
goods would have been worth if they had been equal to 
warranty (a). 

A commission agent is not in the samo position as a sellor 
selling with a warranty, and if ho consigns goods to his principal 
which are not of the description ordered tho measure of damages 
is not the difference in value between the goods ordered and those 
delivered, but the loss actually sustained by the principal (t). 

618 . There is an implied warranty that a chattel sold is reasonably 
fit (u) for the purpose for which it is obviously intended to be used, 

before the contract dato for delivery should sell less advantageously than ho 
might have done if he lmd waited, ne would do so at his own rink (Brown v. 
Muller (1872). L. R. 7 Exch. 819, 822 ; and see also Ihper v. Johnson (1873), 
L. R. 8 0. P. 107). Where there is no difference between the contra t prico 
and the market price as to dato when delivery should have boon accepted, or if 
the difference has been to the benefit of the seller, only nominal damages can bo 
recovered ( Valpy v. Oakley (185!), 16 Q. B. 911; Griffiths v. Retry (1859), 1 
E. & E. 680). 

(o) Casivell v. Ccare (1809), 1 Taunt. 506; Ileilbutt v. Hickson (1872), L. II. 7 
0. P. 438. 

(p) Sale of Goods Act, 1893 (56 & 57 Viet. c. 71), s. 53(2). 

(g) Ibid., s. 63 (4); Mvndel v. Steel (1811), 8 M. & W. 858 ; Ihyye v. Burl idye 
(1846), 16 M. & W. 698. The buyer is never obliged to set up the breach of 
warranty in diminution or extinction of tho price. Before tho Statutes of Set-off 
he could not havo done so. Sinco thoso statutes he has an option; if sued ho 
may pay the full price and bring a separate action for tho breach of warranty 
(Dams v. Hedges (1871), L. R. 6 Q. B. 687). 

(r) Jones v. Just (1868), L. R. 3 Q. B. 197; Curtis v, Hannay (1800), 3 Esp. 
82 ; Loder ▼. Kekuli (1867), 3 0. B. (n. s.) 128. 

(s) Clare v. Maynard (1837), 6 Ad. & El. 619, 523, n. 

(<) Cassaboglou v. Gibbs (1883), 11 Q. B. D. 797, 0. A.; Chr. Salvesen & Co. v. 
Rederi Aktiebolaget Nordstjermn, [1905] A. 0. 302. 

(«) As to the meaning of “reasonably fit,” see Strongiiharm v. North 
Lonsdale Iron and Steel Co., Ltd. (1905), 21 T, L. R. 367,0. A, 



Part IV.— Measure of Damages. 


88? 


and in such cases, without resort to the doctrine of special circum¬ 
stances within the contemplation of the parties, the seller is liable 
for all consequences which directly follow from the unfitness of the 
chattel (a). 

619. Where goods commonly intended for resale are sold with a 
warranty it is to be anticipated that the buyer will resell with the 
same warranty, and any damages which the buyer has become 
liable to pay to his sub-purchasers through breach of his warranty 
to tliem may be recovered by the buyer from the seller as damages 
naturally flowing from the wrongful act of the latter (b). 

620. When upon a contract for the sale of land the purchaser 
refuses to complete, the measure of damages is the injury sustained 


(a) Jaclcaon v. Watson <fc Sons, [1909] 2 K. B. 193,0. A., where thore was an im. 
plied warranty that certain tinned salmon was fit for food, and the plaintiff's wife 
partook of it and diod from its effect, aud it was hold that the plaintiff was 
entitled to recover damages for the loss of his wifo’s services (the aoafch of the 
wife not being an ossontial part of the cause of action) as tho natural and 
probable cause of tho breach of warranty; llolden v. Boatocle dc Co. (1902), 18 
T. L. R. 317, 0. A., where blowing sugar containing a poisonous substanco was 
Bold to brewers, and tho latter were held entitled to recovor the cost of making beor 
in substitution for that spoiled, tho value of the stock spoiled at the ordinary 
market price, and the cost of advertising that they had changed their browing 
materials; Boatock Jb Co., Ltd. y. Nicholson & Sons, Ltd., [1904] 1 K. II. 725, whore 
the defendants in their turn sued the manufacturers who had supplied them with 
the materials from which tho browing sugar was composed and wore heldontitled 
to recover the prico of such materials, tho valuo of tlioir goods which had been 
spoilt thereby, but not for loss of business reputation, or for the damages which had 
boon recovered fiom them by the browers (see as to this noto (b), infra) ; IT reti 
v, Ilolt, [1903] 1 K. B. 610, C. A., where the plaintiff was made ill by arsenic 
contained in beer bought from tho defendant, a publican; Clarke y. Army 
and Navy Co-operative Society, [1903] 1 K. B. 105, 0. A. (goods dangerous to 
the knowledge of tho seller, no warning given to the buyer); Preist y. 
Last , [1903] 2 K. B. 148, 0. A. (injury caused by bursting of indiarubhar 
hot-water bottle); Frost y. Aylesbury Dairy Co., [1905] 1 K. B. 60S, 0. A. 
ftyphoid fever germs in milk); Smith v. Green (1875), 1 0. P. 1). 92, 96 
(cows warranted free from disease, in fact suffering from foot and mouth 
disease ; damages recovered for loss of other cows which were infected; there 
was a special finding that the defendant knew that the cowb would be placed 
amongst other cows, but this scorns to have been unnecessary; comparo 
Ward y. Hobbs (1878), 4 App. Cns. 13, whero there was an express refusal 
to warrant swine as froe from disease, and the swine were in fact diseased 
and infected other swine, and it was held that damages for the loss of the 
latter could not be recovered); Borradaile v. Brunton (1818), 8 Taunt. 535 
(breaking of unfit chain, damages for loss of anchor held thereby) ; Jtandall 
y. Newson (1877), 2 Q. B. D. 102, 0. A. (breaking a carriage pole, damages for 
injury to horses); Mowbray v. Merryweather, [1890] 2 Q. B. 640, 0. A. (defective 
chain injuring plaintiff’s workman who recovered damngos from plaintiff); Smith 
y. Johnson (1899), 15 T. L. R. 179 (wall built with defective lime condemned by 
local authority; damages against vendor of lime for cost of pulling down and 
rebuilding, and for loss of ground-rent during time lost). But see Fitzgerald v. 
Leonard (1S93), 32 L. R. Ir. 075. See Sale of Goods Act, 1893 (56 & 57 Viet, 
c. 71), s. 14 (1), (2). 

(6) Randall y. Roper (1858), E. B. & E. 84 ; Hammond Co. V. Bussey (1887), 20 
Q. B. D. 79, 0. A. In Boatock & Co., Ltd. y. Nicholson & Sons, Ltd., supra, it was 
not the article which the defendants hod supplied to the plaintiffs which the 
latter had in turn supplied to the brewers, but a now substance manufactured 
by means of that article ; hence in that cose the warranty to the sub-purohaser> 
was not the same warranty as that of the plaintiffs to the defendants. 
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by the vendor (c), and if the vendor has resold the land at a lower 
price, tho difference in price as well as the expenses occasioned by 
the resale may be recovered as damages naturally resulting from 
the breach (d). 

Where upon a contract for tho sale of land the vendor fails to 
convoy through defect of title, the vendee is entitled to the return of 
the deposit with interest, together with expenses which have been 
incurred in investigation of title (c). 

Such damages are commonly all that naturally result from the 
breach, for a contract for the sale of land is made subject to the 
implied condition that tho vendor is able to make out a good title. 
If tlio purchaser has incurred expenses in raising the purchase- 
money, or in preparing the conveyance, or in surveying the estate (/), 
or has entered into contracts for the resale of the property (g) before 
he has ascertained whether tho vendor can make out a good title, 
damages for such expenses or for loss of profit upon such resale are 
not the natural consequences of the breach, and cannot be recovered 
in an action in respect of it. If, however, the defendant knew that 
he had no title and was guilty of fraud, such damages may be 
recovered in an action for fraud (/i). 

621. The measure of damages in act, ous against carriers for the 
loss of goods, or for delay in delivery, or for negligence, is dealt 
with elsewhere 0). 

622. Whero a manufacturer is employed to execute work upon a 
chattel and fails to complete such work within the time limitod by 
tho contract, or if no timo is limited thoreby, within a reasonable 
time, the plaintiff is entitled to recover tho loss which ho has directly 
sustained by the delay, together with any oxpense he has reasonably 
incurrod in minimising such loss. Thus, where delay occurs in 
executing repairs to a ship, tho owners aro entitled to the net 
profits which the ship “ might have been reasonably expected to 
earn ” during tho poriod of delay (k). Similarly wheie delay occurs 
through repairs having been improperly executed to a ship, the 
owner may recover the loss sustained by him by the detention of 
the vessel whilst such repairs aro made good (l). And whero ' 7 day 


M Laird y. Pirn (1841), 7 M. <S- W. 474. 

hi) Noble v. fid war lira (1877), 5 Oh. I). 378, 0. A.; ami see title Sale op Land. 
(e) De Ikrmles v. U ood (1812), 3 Camp. 2/58; Walker v. Moore (1829), 10 
It. & 0. 416; Hodges y. Litchfield {Earl) (1835), l Bing. (n. o.) 492; Ormc v. 
Broughton (1834), io Bing. 533. 

(/) Hodges v. Litchfield {Edi /), supra; TluusUpy. Padwitk i'1850), 5 Exch. 615; 
Jarmain v. figehton (1831), 5 0. & I*. 172. 

(o) Flureau y. 'Thornhill (1776), 2 Win. Bl. 1078; Bain y. Fothergill (1874), 
L. E,. 7 II. L. 168; Qas Light and Coke Co. v. 2’uwse (1887), 35 Oil. D. 619; 
Bows y. fjondon School Board (18S7), 36 Cli. D. 619; Morgan y. Russell Sons, 
11909] 1 K. B. 357. See title Sale of Land. Tlio rale as to the granting of 
• leaseholds is different; see Robinson y. Harman (1848), 1 Exoh. 860; and title 
Landlord and Tenant. 

(h) Lbid. 

ft) See title Carriers, Yol. IY., pp. 17 et seq. 

Uc) Re Trent and Humber Co., fix parte Cambrian Steam Packet Co. (1868), 
4 Cb. App. 112, 117 ; Waters y. Towers (1853), 8 Exch. 401. 

(1) Wilson v. General Iron Screw Collier Co, (1877), 47 Tj. J. (q. b.) 239, 
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occurs in executing repairs to a threshing machine, damages may 3ect - 2 > 

In) recovered for the deterioration of the plaintiff’s wheat by rain, 1“ Contract, 
md for the expense of stacking the wheat and drying it (»t). “™“” 

623. Where there has been a breach of a covenant to build a Broach of 
wall, but it appears that, by reason of particular circumstances, ^°T.® naQt 10 
the value of the plaintiff’s land has not been decreased by the buld * 
non-erection of the wall to anything like the cost of building the 

wall* the true measure of damages is not the cost of building 
tho wall, but the pecuniary amount of the difference between the 
position of the plaintiff upon the breach and what it would have 
been if tho contract had been performed (a). 

624. In actions for wrongful dismissal the plaintiff may recover Wrongful 
the wages for the whole unexpired period of service, including dimnibiai. 
wagos duo at tho dale of dismissal (o); but if ho has obtained or 

might have obtained other occupation at an equal salary, this is 
to be taken into account (p). He cannot recover commission on 
business that ho might havo received during tho employment, if 
that business depended on tho will of his master (q). 

In the case of menial servants, there is a customary right for tho * 
master to terminate the engagement by giving a calendar month’s 
notice or paying a calendar month’s wages (>), and in an action for 
wrongful dismissal the damages are fixed at one month’s wages (a). 

625. In an action brought by a landlord during the continuance Covenant to 
of a lease for breach of covenant to repair, the measure of damages is rt 'l )air * 
the extent to which tho marketable value of the roversion is injured, 

and if the leaso has a very long lime to run such injury is very 
slight (a). When tho action is brought at tho end of the term the 


where the amount awarded for tin* period of delay was ba«cd on tho average 
earnings of the vessel. And sco Waters v. Tonnes (1.803), 8 Exch. 401, whoio it 
was held that whilst damages could not bo recovered in rospeet of loss of 
profit on specific conhacts entered into by the plaintiffs, such contracts might 
bo considered in arriving at the amount of profit which might reasonably have 
been expected to bo earned hut foi the delay. 

(m) Smeed v. /'em/(1859), 1 E. & E. 602. Bat the plaintiff could not recover 
in respect of the fall m the uuuket prico of wheat during the period of delay 
(tiid., per Loid OAirr«Erj<, at p. 608; Hadley v. Boxen >1 ale (1804), 9 Ex eh 
641). 

(n) Wigsell v. School for Indigent Blind (1882), 8 Q. B. I>. 357. 

(o) Goodman v. I'ocotk (1850), 15 Q. 13. 576 ; IIn lister v. Dr hi Tour (1853), 
2 E. & B. 678; Frost v. Knight (1872), L. B. 7 Exch. Ill, Ex. Ch.; Brace v. 
Colder, [1895] 2 Q. B..253, O. A. 

(p) Reid v. Explosives Co. (1887), 19 Q. B. D. 264, 0. A.; Bracer. Colder, 
supra. Ab to the effect of unfounded charges of misconduct, see note (2), on 
p. 307, ante; and see, generally, title Master and Servant. 

(a) Be English and Scottish Marine Insurance Co., Ex parte Madure (1870), 
6 Ch, App. 737; Turner v. Goldsmith, [1891] 1 Q. B. 644, 0. A. 

(r) Fawcett v. Cash (1834), b B. & Ad. 904. 

(«) Fewings v. Tisdal (1847), 1 Exch. 295 ; French v. Brookes (1830), 6 Bing. 
854. Nothing oan be recovered in respect of loss of board during the month; 
see Wimtone v. Linn (1823), 1 B. & C. 460, per Holroyd, J., at p. 469; Gordon 
v. Potter (1869), 1 F. & F. 644. Se also title Custom and Usages, p. 288, ante. 

(a) Mills v. East London Union (1872), L. B. 8 O. P. 79; Williams v. Williams 
(1874), L. B. 9 0. P. 659; Joyner v. Weeks, [1891] 2 Q. 13. 31; Henderson v. 
Thorn, [1893] 2 Q. B. 164. 
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measure of damages is such an amount as will suffice to put the 
premises in such repair as is required by tho covenant (&). 

Sect. 3 .—In Tort. 

626. In actions of tort as in actions of contract the principle 
applies that such damages only aro recoverable as are the natural 
and probable result of the acts complained of (c). 

liules for the compulation of damages in accordance with this 
principle bavo been laid down in actions of trespass to land or 
goods, in actions of conversion, and in some other cases (d). In 
cases of injury to property by reason of negligence, or nuisance, or 
misrepresentation, although damages may usually be ascertained 
with approximate precision by reference to the general principle, there 
aro few rules to aid the court in the application of that principle ( e ). 

In actions of defamation, malicious prosecution, false imprison¬ 
ment, assault, and other injuries to the person or character, although 
tho rule remains that only such damages are roeoveruble as 
naturally flow from the wrongful act, there is no method of measur¬ 
ing tho money value of such injuries, and the only limit to the 
damages to bo awarded is that they must be reasonable in 
amount (/). And not only in actions o. tho class just reforred to, 
but in all actions of tort, whether to the property, or the person, or 
the reputation, damages may be indefinitely enhanced by reason 
of the mal’cious, or insulting, or oppressive conduct of the defen¬ 
dant^). When the gist of the action is malice on tho part of tho 
defendant, ovidonce may he givon of actual or express malice upon 
his part for the purpose of aggravating the damages ( It ). 

627. Where by Hie trespass of the defendant the plaintiff has 
been wholly deprived of iris land, he is to bo compensated 
according to tho value of his interest (n), and if ho is a freeholder 

(6) Woodhouse v. Walker (1880), 6 Q. B. D. 401, 408 ; Whithamv. Kershaw 
(1886), 16 Q. B. D. 613, 616, 0. A.; Joyner v. II «*«, [1891], 2 Q. B. 31 ; and 
see title Landloiid and Tenant. As to breach of promise of miuriage, see 
p. 333, ante. 

(c) The Argm{ino(l8SH), 13 F. I). 191,C. A , per Lord Esin, a, M.R, at y. 199. 
In torts “ English law only permits the recovery of such damauos as aro produced 
immediately and naturally by tho act comploinod of” (t bid., per Bowen, L.J., 
at p. 200). According to Bowen, L.J., tho second part; of tho rule in Hadley v. 
Jh'xcndale (1854), 9 Exch. 341, does not apply to torts; compare p. 317, ante. 

(d) See infra. 

M See p. 331, ante. 

(/) Seo p. 306, ante. 

ig) Sears v. Lyoris (1818), 2 Stark 317 ; Petr son v. Lemailre (1813), 5 Man. & G. 
700; Warwick v. Fonlkes (1S44), 12 M. & W. 307; Merest v. Harvey (1814), 5 
Taunt. 442; Bayliss v. Filter (1830), 7 Bing. 153; Davis v. Bromley Urban 
Dutrid Council (1903), 67 J. P. 275, 0. A. ; and see Ihlcys v. Ilalijax Corporation 
(1907), 97 L. T. 278 ; compare p. 307, ante. Queers, how for this is the case in 
conversion or dotinuo. Damages may bo awarded in respect of malice or insult 
in the taking of goods, but this is recoverable in tie3pass. In conversion and 
detinue tho gist of the aotion is not the taking but tbe retaining, and it seems 
doubtful whether damages have ever boou awarded for malicious or oppressive 
conduct in retaining. 

lh) Soo p. 346, post. 

(a) Evdyn y. Baddish (1817), Holt (n. p.), 643; Johnstone v. Flail (1856), 2 
K. & J. 414. 
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entitled to possession, the damages will be the total selling value Shot. 3. 
of the land ( b ). In Tort. 

In respect of injuries done to the land by trespass the measure 
of damages is the depreciation in the selling value of the land (c), 
or in the selling value of the plaintiff’s interest in it(d), and 
not the amount required to put the premises in repair. Where 
the injury is caused by a nuisance, however, damages cannot be 
given in respect, of the depreciation of the selling value of tho 
land, but only in respect of the loss or inconvenience he has 
actually suffered, for the continuance of the nuisance constitutes 
a fresh cause of action for which damages may be recovered (e). 

A reversioner is only entitled to recover damages against a 
trespasser when his reversionary right has been injured, and 
this is only the case where the injury is permanent in its 
character (/). 

Whero a trespass consists of a wrongful and unauthorised user 
of the plaintiff’s land, the measure of damages is not tho 
depreciation in the valuo of the plaintiff’s land, or tho amount 
required to repair the injury which has been suffered, but such 
reasonable payment in the nature of rent as would havo been. 
required for a licence to make such use of the plaintiff’s land 
during tho period whilst it was so used (<j). 

628. Tho rule that only such damages are recoverable as are the Aggravation 
natural and probable result of the wrongful act is somewhat °* dluna s C9 « 
obscured in its application to actions of trespass by the fact 
that the amount of damages in such an action may always be 
indefinitely enhanced by evidence of malicious motive or violent 
and insulting conduct ( h) on the part of the defendant. Evidence of 
injuries which cannot be regarded as the natural rosult of tho 
wrongful act may bo given in proof of the malice or violonce 
of the defendant (i), and although damages cannot be given in 

lb) McArthur & Co. v. Cornwall, [1892] A. C. 75. 

(r j Jones v. Qooday (1841), 8 M. & W. MO; llosking v, Phillips (1848), 3 lixch. 

1G8; Dodd y. Holme (1831), 1 Ad. & 151. 493; Hide v. Thornbovough (1846), 2 
Car. & Kir. 250. 

(d) Jefferson v. Jefferson (1683), 3 Lev. 130; Jcsser v. Oifford (1768), 4 Burr, 

2141; Evelyn v. Jladdish (1817), Holt (n. r.), 543; John it one v. Hall (1856), 2 
K. & J. 414. 

(«) Bnttishill v. Heed (1856), 18 C. B. 696. 

(/) Baxter v. Taylor (1832), 4 B. & Ad. 72; Simpson v. Savage (1856), 1 0. B. 

(N. s.) 347 ; Mum ford v. Oxford, Worcester, and Wolverhampton Bail. Co. (1856), 

1 H. &N. 31; Tuyman v. Knowles (1S53), 13 0. B. 222; all approved in Bust 
v. Victoria Graving Dork Co. and London and St. Katharine Dock Co. (1887), 30 
Oh. D. 113, C. A., per Lindltcy, L.J., at p. 135; and compare Tancred v. Allgood 
(1859), 4 H. & N. 438. But a reversioner may recover damagos against his own 
lessee for trespass in the nature of waste, although the injury is not of a per¬ 
manent character, if it tends to weaken the evidence of his title ( Young v. 

Spencer (1829), 10 B. & 0. 145). 

to) Holmes v. Wilson (1839), 10 Ad. & El. 503, where the defondant used tho 
plaintiff’s land for tipping spoil; Martin v. Porter (1839), 5 M. & W. 352, 
where the defendant carried minerals along the plaintiff’s land without his per¬ 
mission; and see Phillips v. Ilomfray (1871), 6 Oh. App. 770; Jegon v. Vivian 
(1871), 6 Oh. App. 742. 

(A) Clark v. Newsam (1847), 1 Excli. 131; Merest v. JIurvey (1814), 5 Taunt. 442. 

(») Huxley r. Berg (1815), 1 Stark. 98, where the action was for trespass in 
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respect of those injuries as such, the jury may take them into 
account in awarding damages for tho trespass (,/). 

Apart from any question of aggravation by reason of the conduct 
of tho defendant damages which naturally flow from tho trespass 
complained of may be recovered, notwithstanding that they might 
have formed the subject-matter of a separate action. Thus, where 
the defendant’s diseased cattlo trespass on tho plaintiff’s land, 
damages may be recovered in an action for such trespass in 
respect of injury to the plaintiffs cattlo by reason of infoction (/c). 

iiul one trespass is not the milutal result of another, and if the 
defendant after breaking and entering the plaintiff’s land has then 
committed injury to his goods, this affords a separate ground of 
action and should be alleged as such (/). And where tho property 
of the owner of a building estate is injured by a flood which is duo 
to tho wrongful act of tho defendant, no damages can bo recovered 
in respect of the prejmlico against tho locality by reason of the 
flood and tho consequent reduction in rental, for such projudico is 
not the natural result of tho defendant’s wrongful act (m). 

629 . Inactions of trespass to goods -'a part from punitive damages 
which may be recovered for tho trespars in respect of tho manner 
of taking (»?)) the measure of damages is tho vuluo of tho goods 
if they have been destroyed, or the oxtent to which tlioy have been 
depreciated if they still exi^t (n). 

Where good* have been seized by an officer of the law in a place 
beyond the jnrisdieiion of tho court, tho measure of damages is the 
whole value of tho goods seized, and not merely the amount of 
injury sustained (p). Wlicro goods have been wrongfully seized 
by an officer of the law the plaintiff may recover ns special 
damages any monoy which he has necessarily paid in order to 
recover them (q). 

630 . In actions for wrongful distress for rent, wlicro the distress 
was void ab initio, the measure of damages is the actual value of 
tho goods seized without deduction of tho rent due (/•). And this 
is tho case even though the goods seized are not the absolute 


breaking into tlie plaintiffs house, and evidence was given that the plaintiffs 
wito was so frightonod that sho became ill and died. Quote, however, whether 
illnoss resulting from fright niigli not now bo regarded as tlio nulmal conse¬ 
quence of the wiomjfill art, 6<’0 p. 321, aide ); I'oa<n/irdle v. Urford (1813), 2 
M. & a. 77, wlieio the action was for tiospass or breaking into tho plaintiff’s 
house and searching therein for stolen pronei ty, and evidence was given that 
tho plnintill was iujuied in her credit and believed by her neighbour to be a 
receiver of stolen propeity. 

(/) See Daois v. Ihomky Urban District Council (1003), 67 J. I’. 275, 0. A, 

(£) Anderson v. liui/cton (1719), l Stra. 192. 

(/) Ibid.; Dennett v. AlUott (1787), 2 Term Hop. 166 ; Pritchard v. Long 
(1812), 9 M. & W. 666. 

. (m) Itust v. Victoria Graving Dock Co. aul London and St. Katharine Dock Co. 

(1887), 36 Oh. D. 113, 0. A. 

(n) Soo p. 325, ante. 

(<>) As to the mode of estimating the value of tho goods, the same principles 
apply as in tho case of trover, hoc p. 3M, jwst. 

Ip) Sowell v. Champion (1 Nil), 0 Ad. & El. 407. 

M Keene v. Dilke (1819), 1 Exch. 388; and see title ThESFASS. 

(rj Attack y. Ur aw well (1863), 3 B. & S. 520. 
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property of the plaintiff, but are pledged with him as a pawn- Sect. 3. 
broker (s). But where distress is made, inter alia, of goods not In Tort, 
distrninable by law, the landlord is a trespasser ab initio only as — 
to such goods (/). 

In actions for oxcessive distress the plaintiff is entitled to damages 
for the loss he has sustained in having more goods than was 
necessary taken from him, and also for the inconvonionce which he 
lias suffered (a). 

In actions for irregular distress the plaintiff can only rocover in 
resp*ect of actual damage suffered. If no damage is proved he 
is not entitled to nominal damages (/>). 

631. In all cases of trespass to goods special damages may be Special 
recovered if claimed, and if they How directly from the wrongful damage, 
acts (c), but the wrongdoer is not liable in rospoct of loss of credit 
resulting from tho wrongful seiznro (d) or for other indirect 
consequonces (c). 

632. "Whore the defendant has trespassed on the plaintiff’s Underground 
underground property and carried away his minerals, tho measure trespass. 

of damages varies according to tho circumstances under which tho . 
trespass was committed by tho wrongdoer. 

If the defendant was guilty of fraud or negligence the plaintiff is 
entitled to recover the valuo of the ruineials at tho time they first 
became chattels—that is, their value at the pit's mouth—allowing for 
tho cost of raising thorn to the surface ( f). If the defendant acted 
honestly and without negligence tho plaintiff is only entitled to the 
value of the minerals at tho pit’s mouth after allowing for the cost 
of getting them as well as that of raising them to the surface Of). 

Damages may also bo recovered in respect of any incidental 
trespass committed by tho defendant in tho course of obtaining the 
plaintiff’s minerals, as for example by disturbance of tho surface of 
tho land (//), and if bj/ - reason of tho method adopted by the defen¬ 
dant of removing tho minerals the remaining minerals have been 

(s) Swire v. heath (1865), 18 V. H. (n s.) 479. 

(t) Harvey v. PocoJc (1813), 11 M. it W. 740. 

(a) Woodcraft v. Thompson (16S2), 3 Lev. 18; Lynne v. Moody (1720), 2 Sfni. 

851. If no actual damago can be proved, the plaintiff must still bo a wauled 
damages for the inconvenience caused, aud such damage, may bo Buhiiantial 
(Chandler v. Boulton (1885), 3 If. & 0. 553; and sco 14lo L \ndu>hd and 

TENANT). 

(h) Rodgers v. Parker (1850), IS 0. B. 112; Lucas v. Tmht»n (1858), 31J. AN. 

116. Soo title Landloud and Tenant. 

(c) Poynfer V. Buckley (1833), 5 (J. & P. 512; Iiidgtray v. Stafford (Lord) 

(1851), 6 Exch. 404; Roden v. JCyton (J84S), 6 C. H. 427. 

(d) Nicosia v. ValLme (1877), 37 L. T. 106. I\ 0. 

(e) Walker v. Ohhng (1862), 1 II. &C. 621; Walshaw v..Brighouse Cvrpoiution, 

[1899] 2 Q,. B. 286, 0. A. ; and see title Trespass. 

(/) Martin V. Porter (1839), 5 M. & \V. 352; Wild v. Holt (1812), 9 M. & W. 

672; Morgan v. Powell (1842), 3 Q. B. 278; and soe title Mines, Mineoai.3 
and Quarries. 

(a) Wood v. Morewood (1841), 3 Q. B. 440, n,; Be United Mn thyr Collieries Co. 

(1872), L. B. 15 Eq. 46; Job v. Potion (1875), L. B. 20 Eq. 84 ; Ashton v. Stock 
(1877), 6 Ch. D. 719. As to the measuro of damages where no minerals are 
token, see Rileys v. Halifax Corporation (1907), 97 L. T. 278. 

(7i) Morgan v. Powdl, supra; Martin v. Poiter, supra; Wild v. Holt , supra. 
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Shot. 3. 
In Tort. 

Conversion. 


depreciated in value, such depreciation is to be regarded as flowing 
naturally from the wrongful acfc(i). 

633. In actions for conversion the measure of damages is 
ordinarily the value of the goods ( k ). This value is in most cases 
to be taken at the date of the conversion ( l ), but if the price of goods 
such as those which have been taken has risen, it seems that the 
value may be estimated as at tho date of the trial (in). 

"Where goods have been converted at some place other than their 
destination, their value may be at the invoice price together with 
tho freight paid (n), or at their selling price at the place of destina¬ 
tion, loss tho freight (o). 

The value of a chattel which was converted whilst in an un¬ 
finished state is estimated by ascertaining what would have been 
its value in a complete state at tho place where it was converted 
aud deducting the amount which it would have cost to complete 

it(?>). 

Where the plaintiff is a bailee and tho defendant is a mere 
Btranger, the measure of damages is the entire value of the goods, 
even though in the particular circumstances of the case the bailee 
would not be responsible to the bailor for the loss of the goods (q). 
Where tho defendant is a bailor whose right of repossession has not 
accrued, the measure of damages is the plaintiff’s interest in the 
goods (r). 

Where the property in goods sold on credit has passed to a 
buyer but the goods are not delivered, and the seller converts them 
to his own uso by reselling them, the measure of damages in an 
action by the first buyer against tho seller is not tho full value 
obtained for the goods on the resale, but only the difference between 
tho contract price of the goods and tho market price at the dato 
of conversion ($). As against a wrongdoer other than the soller or 


(i) Williams y. Baggett (1877), 46 Tj. J. (cn.) 840. 

(7c) It.id v. Fairbanks (1853), 13 G. 31. 692; and comparo Bavins v. London and 
South-Western Hail., [1900] 1 Q. B. 270. 

(7) Ibid.; Henderson v. Williams, [1895] 1 Q. B. 621; compare Stowe r. 
Benstead, [1909] 2 K. B. 415. 

(m) Greening v. Wilkinson (1825), 1 0. & P. 625 (reforred to and followed in 
Johnson y. Honk (1883), 31 W. 11. 812, and apparently overruling Mercer v. Jones 
(1813), 3 Camp. 477), whore it wap said that tho jury might give tho vuluo at tho 
date of tho conversion “or at any subsequent time,” and the value was estimated 
as at tho date of tho trial; but soo Reid v. Fairbanks, supra, per Maule, J., at 
p. 728. 

(ra) Eiylanhy. Nvtting( 1819), 7 0. B. 797. 

(<>) Morgan v. Powell (1842), 3 Q. B. 278; Burmah Trading Corporation, Ltd. y. 
Mirza Mahomed Ally Shcrazeeand the Burmah Co., ifcf.(1878), L. B, 5 Ind. App. 
130. 

(p) Reid y. FairbanJcs, supra. 

(q) Waters v. Monarch Lije and Fiie Insurance Co. (1856), 25 L. J. (q. d.) 102; 
The Wink-field, [1902] P. 42, C. A., overruling Claridge y. South Staffordshire 

' Tramway Co., [1892] 1 Q. B. 422. 

(r) lirierly y. Kendall (1 852), 17 Q. B. 937 ; Tome y. Wilson (1863), 4 B. & S. 
455, Ex. Ob.; and compare Johnson y. Stear (1863), 15 0. B. (n. 8.) 330. 

(«) Chtnery v. ViaII (I860), 5 H. & N. 288. If, however, goods have beon 
delivered to a buyer, and the unpaid seller seizes them and the buyer sues him 
in trespass, tho latter is entitled to the full value of the goods without any 
deduction in respect of their price. Tho reason is said to be that notwith- 
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anyone claiming under him the buyer may recover the full value of seot. 8. 
the goods notwithstanding that they are not paid for ( t). In Tort 

Interest may be allowed in addition to the value of the goods at “““ 
the time of the conversion if the jury think fit (a). 

Where special damage beyond the value of the goods has been 
incurred, it may be recovered, if claimed, and if it was the natural 
and probable result of the wrongful act (b). 

634. In actions of detinue the judgment is usually for the Detinue, 
return of the chattel detained or its value, together with nominal 
damages for its detention, but where the chattel detained has 
declined in value, as in the case of railway scrip where the market 

has fallen, damages in respect of this diminished value may bo 
given (<*). 

635. In replevin, inasmuch as the goods which have been Beplevfn. 
seized are restored to the plaintiff under the terms of the replevin 

bond, the measure of damages is, as a rule, only the costs of the 
replevin bond. But if the plaintiff has suffered damage beyond such 
costs by reason of injury to the goods or in any other respect as a 
consequence of the defendant’s act, such damage, if it would be 
recoverable in an action of trespass, and if it is specially claimed,, 
maj be recovered in the action of replevin (</). If it is not so 
claimed it is not recoverable at all (e). 

636. In actions against a sheriff by a creditor for breach of his Action 
duty in, for instance, executing a writ of Ji. fa., the measure of R G ai ™ t 
damages is the amount which could have been recovered if the 8 erl ' 
sheriff had performed his duty (/). 

standing tho retaking of tho goods tlio buyer would still remain liable for the 
price (Gtllard y. Dnttan (1841), 8 M. & W. 575). This would now be the subject 
of a counterclaim by the toller against the buyer. 

(0 Turner v. Ilardcastle (1862), 11 C. B. (n. s.) 683. 

(a) Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), s. 2D. Whore the 
deiendaut declines to produce the chattel which ho has converted it is to be 
presumed that it possesses the highest value of a chattel of its species (Armeny 
v. Delantirie (1722), 1 Smith, L. C., 11th ed., 356; Mortimer v. Cradonk (1843), 12 

L. J. (c. P.) 166). In trover for title deods the measure of damages is tho full 
value of the estate to which they relate; but actions of this kind are treated ns 
actions of detinue, and the judgment provides that upon the return of tho deeds 
the damages are to bo reduced to a nominal amount (Loosemorev. /£a<//>?d(1842), 

9 M. & W. 657, 659; Coombe v. Hansom (1822), 1 l)ow. & Ry. (k. b.) 201). Jn 
trover the plaintiff can only recover the value of fixtures as chattels (Clarke v. 
fled ford (1848), 2 Car. & Err. 540; Thurston v. Charles (1005), 21 T. L. 11. 650 
(conversion of a letter and publication of contents); and see title Trover and 
Conversion). 

(b) Dudley v. Reynolds (1846), 8 Q. B. 779 (conveision of took of trade, 
damages awarded for plaintiff being prevented from working at his trade); 

I)avis v. Oswell (1837), 7 C. & P. 804 (conversion of horse, damages awarded m 
respect of the hiiing of othor horses); and see France v. Gandct (1871., L. R. 6 
Q. Ji. 199, 205. 

(c) Wdl.ams v. Atelier (1847), 5 C. B. 318; Scrrao r. Foci (1885), 15 U. Ji. JK 
549, C. A. But as to tho time and manner in which tho value should he 
estimated see p. 333, ante. 

(d) Gibbs V. Orutkshnnk (1873), L U. 8 O.l’ 451; Smith V. Enright, [18D3J 
W. N. 173. As to replovin generally, see title Djsiress. 

(e) Gibbs v. Cruikshank, supra. 

(/) Aireton v. Davis (1833), 9 lling. 740; R. v. Essex (Sheriff) (1836), 1 

M. & W. 720; Crowder v. Long (1828), 8 B. & C. 598 ; Ueenan v. Evans (1841), 

11,L.—X. O 
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Damages. 

637. In actions against a solicitor for negligence in the conduct 
of an action, the measuro of damages is the amount which the 
plaintiff might have recovered in such action if the solicitor had 
exercised due diligence (g). 


Part V— Pleading, Proof, and Assessment 

of Damages. 

Sect. 1 .—Pleading and Proof. 

638. Gonoral damage (h) need not bo specially pleaded (i), but 
special damage (k) must be pleaded in order that the defendant may 
not be taken by surprise at the trial (/). 

The plaintiff is at liberty to plead any matter in aggravation of 
damages as to which he may give evidence at the trial (m); but the 
dofendant cannot pload any matter in mitigation of damages, unless 
it constitutes a delonce (it). 

3 Man. & GK 398; Auqustien v. Challis (1817). 1 Exch. 279; Mullet v. Challis 
(Itiol), 16 Q,. 14. 239; Hobson v. Thcllnsson^ (18( I), 8 14. & 8. 476. As to the 
necessity of proving special damage in actions against sheriffs, see p. 347, pat. 
As to sheriffs generally, see title Sheriffs and Bailiffs. 

{<]) Accy. (1792), IVake, 161; JIarrinytonv.Bmns (1863), 3 F. & If. 942; 

and soo dothjroy v. Jay (1831), 7 Bing. 413. 

(//) See p. 303, ante. 

(i) llomnan v. Nadi (1820), 9 B. & 0. 145; Smith v. Thomas (1835), 2 Bing. 
(n. o.) 372. As to ploading generally, soo titlo Pleading. 

(A) See p. 301, ante. 

(/) Hatch fe v. Evans, [1892] 2 Q. B. 524, 0. A., per Bowen, L.J., at p. 528; 
Modley v. Reynolds (1846), 8 d. U. 779 ; Davis v. (knell (1837), 7 0. & P. 804; 
Fleming v. Rank of Niw Zealand, [1900] A. 0. 577, P. 0.; compnro Moon v. 
Raphael (1835), 2 Bing. (n. c.) 310, per Tjndal, C.J., at p. 316; Hartley v. 
Herring (1799), 8 Term Rep. 130. 

(m) Millington v. Lorincj (1880), 6 Q. B. D. 190, 0. A.; Appleby y. Franklin 
(1883), 17 (i. B. D. 93 ; Whitney v. Moignard (1890), 24 Q. B. D. 630. As to 
ploading in libel and slander cases, see title Libel and Slander. 

(n) ll’ood y, Durham {Earl) (1888), 21 Q. B. D. 501. It is difficult to recon¬ 
cile this case with those cited in noto (m), supra. In Wood v. Durham (Air/), 
supra, Manisty, J., says, atp. 605, that in Milh ngtonv. Loving, supra, tho matters 
alleged constituted a sepnrato cause of action, but in the latter case Lord 
Skluornb, L.C., at p. 194, expressly based the decision on the ground that tho 
words “ material facts ” (It. S. 0., Ord. 19, r. 4) include any facta that the party 
pleading was entitled to prove at tho trial; and Brett, L.J., expressly says, at 
p. 193,1 hat tho facts alleged were not necessary to ostublish tho cause of action. It 
is true that R. 8.0., Ord. 19, r. 4, was altered at a date subsequent to Millington y. 
Loving, supra, by the addition of the words “contain only"; but this does not 
affect Lord Belboiine’s judgment, and tho decision was confirmed in Whitney y. 
Moignard , supra, after the alteration. Moreover, in Scott v, Sampson (1882), 8 

Q. B. 1). 491, the court, whilst deciding that evidence of certain mattors going 
to damages only was properly rejected, added as a further ground that the fact 
•that they had not been pleaded was sufficient to justify their rejection (see at 
pp. 496, 507). ^ Wood v. Cox (1888), 4 T. L. R. 560, also supports this view. The 
only explanation of Wood y. Durham {Earl), supra, appears to be either that 

R. S. C., Ord. 21, r. 4, being a particular rule as to defences, overrides R. S. 0., 
Ord. 19, r. 4, in cases within it, or that the matter there sought to be pleaded 
would not have been admissible in evidence at all at the trial. The former 
explanation is that on which the decision appears to be based, but it it 
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When special damage is claimed it is necessary in the case oi Boot. i. 
breach of contract to show that, before the contract was made, Pleading 
the party sought to be charged had notice of the particular oircum- an d Pro of, 
stances, and tliat he accepted the contract with the special condition p r0 ofoT 
attached to it (6). In the case of tort (p), however, the doctrine that damage, 
the defendant must have had notice at the time he committed his 
wrongful act cannot in its nature be applied (q), though he may 
be held liable for what he ought, by the exercise of his reason, to 
have apprehended would be the result of his acts (r). 

639. Special damage must be proved before an action can be Special 
brought against a sheriff for breach of duty («), by ( t ) or against (n) damage, 
executors for breach of promise of marriage to or by the deceased, 
against the owner of the substratum for withdrawal of support to 
the surface (a), or, in some cases (b), for slander (c). In these cases 
the character of the acts themselves which produce the damage, and 
the circumstances in which these acts are done, regulate the degree 
of certainty and particularity with which the damage done ought 

respectfully submitted that it is unsatisfactory. The decision, but not iho 
judgments, may possibly bo justified on the latter ground. See further Mangena 
v. Wright (1909), 78 L. J. (Q. b.) 879. As to giving notice of mattois on which 
a defendant in actions of libel or slander intends to rely in mitigation of 
damages, see R. 8. 0., Old. 36, r. 37; and title Libel and S'landeh. 

(o) Hadley v. Baxrndale (1854), 9 Ex oh. 341 ; Great Western Rail. Co. y. 

Rtdmayne (1866), L. It. 1 0.P. 329 ; Hr Utah Columbia 8aw-Atill Co. v. Nettlesldp 
(1868), L. It. 3 0. P. 499, per WlLLES, J., at p. 509; Horne v. Midland Hail. Vo. 

(1873), L. R. 8 0. P. 131, Ex. Ch.; Hydraulic Engineering Co. v. McHaffie (1878), 

4 Q. B. D. 670; Gribert-Horgnia v. Nugent (1885), 15Q. B. J). 85,0. A., per 
Bkett, M.R., at p. 89 ; Hammond & Co. v. Bussey (1887), 20 Q. B. ]). 79,0. A.; 

Agios y. Great Western Colliery Co., [1899] 1 Q. B. 413, 0. A. On this point see 
further p. 313, ante. 

(p) The division of damages into “ goneral” and special" damage has been 
said to be more appropriate in cases of tort than in cases of contract (Stroms 
Bruks Actie Bolag v. Hutchinson (John and Peter), [1905] A. 0. 515, per Lord 
Macnagitten, at pp. 525, 526). In the case of conversion, where the special 
damage is not part of the actual present value of the thing converted, it has 
been suggested that there mubt bo notice of the special facts, eithor express or 
implied from the circumstances of tho case (France v. Gaudet (1871), L. R. 6 
Q. B. 199, per Mellor, J., at p. 205, citing Bodley v. Reynolds (1846), 8 Q. B. 

779; approved m Wood v. Bell (1856), 5 E. & B. 772). 

(a) See Sharp v. Bowell (1872), L. R. 7 0. P. 253; compare Clark v. Chambers 
(1878), 3 Q. B. D. 327 ; McDowall v. Great Western Rail., [1902] 1 K. B. 618; 

[1903] 2 K B. 331, 0. A. 

(r) See p. 317, ante. 

(*) Wylie v. Birch (1843), 4 Q. B. 566, per Lord Denman, O.J., at p. 577 
citing Williams v. Mostyn (1838), 4 M. & W. 140; Stimson v. Famham (1871), 

1. R. 7 Q. B. 175. As to proofs generally, see title Evidence, and as to proof 
in particular cases, see titles passim. 

*) Chamberlain v. Williamson (1814), 2 M. & 8. 408. 

i u) Finlay v. Chimey (1888), 20 Q. B. D. 495, 0. A. 

a) Barley Main Colliery Co. v. Mitrhdl (1886), 11 App. Cas. 127; West Leigh 
Colliery Co., Ltd. y. Tunnicliffe and llampson, Ltd., [1908] A. 0. 27. 

(J) Eor slander, see Thorley v. Kerry (Lord) (1812), 4 Taunt. 355, per Lord 
MANSFIELD, C.J., at pp. 365, 366; Foulger v. Hewcomb (1867), L. R. 2 Exch. 

327; Watlcin v. Hall (1868), L. R. 3 Q. B. 396, per Blackburn, J., at p. 399 ; 

Slander of Women Act, 1891 (54 & 65 Viet. c. 51); Booth y. Arnold, [1895] 1 
Q, B. 571, 0. A.; and title Libel and Slander. 

(c) Dixon y. Smith (1860), 5 H. & N. 450; Miller y. David (1874), L. R. 9 
C.P. 118; Alexander v. Jenkins, [1892] 1 Q. B. 797, 0. A.; Michael y. Spiers 
and Pond, Ltd. (1909), 25 T. L. R. 740; see, generally, title Libel and Slander. 
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to be slated and proved (d); and as much certainty and particularity 
is to be insisted on, both in pleading and in proof of damage, as is 
reasonable having regard to the circumstances and to the nature 
of the acts themselves by which the damage is done ( e ). 

Sect. 2 .—A ssessment . 

Suu-Reot. 1.— In General. 

640. Tn actions which proceed to trial in the ordinary course 
the assessment of damages is in the hands of the court, and when 
tbo action is tried by a jury such assessment is peculiarly the 
province of the jury (/) as being a question of fact which must be 
left to their decision (gr). 

In a case where liquidated damages (ft) are recoverable the court 
is not called upon to assess the damages, but must find for the 
agreed sum (?!). If, however, the plaintiff does not specifically claim 
the agreed sum, he will be deemed to bo suing for unliquidated 
damages, and unless he gets leave to amend will only bo entitled to 
recover an amount equivalent to the loss sustained (k). 

Questions of law arising as to the assessment of damages are for 
the judge alone (l), and it is the duty of a judge to direct a jury as 
to any rule of law which may affect thou assessment and any rule 
as to the measure of damage to be awarded (m), since an omission 
so to do may render a new trial necessary (n). 

641. If the statement of claim claims a specific sum as damages 
and tho jury assess the damages at moro than that amount tho court 
has power to amond the claim on application so to do, and after 
such amendment may enter judgment for the larger sum (o). A 
judgmonl for the larger sum without amendment is irregular (p). 

(il) Compare Hartley v. llerrinq (1790), S Xonn Itop. 130. 

[e) Ratchffe v. Evans, [1892] 2 Q. B. 524, C. A., per Bowen, L J., at p. 532. 

(/) J)uvis v. Shrpetone (1880), 11 App. Gas. 187, P. G. In practice a judge alone 

in often called on to assess damages even of an unliquidated kind, as, for 
instance, in non-juiy actions in tho King’s Bench Division and in county 
courts. Jn tho Chancery Division damages are assessed by a judge uloro, lii 
substitution for nu injunction. Sec also title Injunction. 

Iff) In accordance v ith the maxim Ad queestionem juris non respondent jurat ares; 
ad 'juaetionem facti non respondent judiccs, see If. v. St. Asaph {Dean) (17831, 2i 
Mate Tr. 847, per Lord Mansfikt n, O.J., at p. 1039, and title Juries. 

(//) See p. 304, ante. 

(t) J.oive v. l'cers (1708)', 4 Burr. 2225, 2229; Farrant y. Olmins (1820), 3 
B. # Aid. 092; Crisd<ev. Dolton (1827), 3 C. & P. 240. 

(/;) Hurst v. Jluist (1849), 4 Exch. 571. 

(f) Roe, for instance, Saiutrr v. Ferguson (1849), 7 0. B. 716, 727, where the 
question was us to penalty or liquidated damages. Similarly tho question of 
remoteness of damage must never bo loft to a jury ( Hobbs v. London and 
South Western Rail. Go. (1875), L. 11. 10 Q. B. Ill, per Blackburn, J, 
at p. 122); and comparo Hammond Co. v. Bussey (1887), 20 Q. B. D. 79, C. A., 

. per Lord lisnEii, M.JL, at p. 89). 

(m) Hadley v. Buocendale (1854), 9 Exch. 841, per Amierson", B., at p, 354 : 
Blake v. Midland Rail. Co. (1852), 18 Q. B. 83. 

(n) lhui.: especially when sorno substantial wrong or miscarriage has been 
occasioned theieby (IL S. O., Old. 39, r. 6). 

(«) Chattell v. "Daily Mail ” Publishing Co. (1901), 18 T. L. 1L 165, C. A. 

{]>) Ibid.; and seolt. R. 0., Ord. 28, r. 1 j Beckett v. Beckett and Jones, [19011 
I’. 85. J 
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Sub-Sect. 2. —Assessment in Default of Appearance or Pleading. 

64 % Where a claim is for pecuniary damages and the defendant 
fails, or all the defendants, if more than one, fail to appear, the 
plaintiff is entitled to enter interlocutory judgment and to have the 
damages assessed on a writ of inquiry, but the court or a judge 
may order a statement of claim before assessment and may order 
the damages to be assessed in some other way (a) than by writ of 
inquiry (b). Where there are several defendants, and one or some, but 
not all, make default of appearance, the plaintiff may sign inter¬ 
locutory judgment against the defendant or defendants who make 
default, but can only proceed to assessment in the above-mentioned 
manner before the trial of the action against the other defendants 
after an order to that effect, and if the action proceeds to trial may, 
by order on a summons, have his damages assessed in the same 
manner (c). A writ of inquiry is a writ directed to the sheriff of the 
county where the action would have been tried, reciting the inter¬ 
locutory judgment and commanding him to summon a jury and 
assess the damages (d). 

643. In every action in the King’s Bench Division in which it 
appears that the amount of damages sought to be recovered is sub¬ 
stantially a matter of calculation the court may order such cal¬ 
culation to bo referred to a master (c) or ollicial referee (/), who 
certifies or reports upon the order tho amount of damages found 
by him (g). 

644. Exactly similar provisions apply where a defendant makes 
default in delivery of defence and the plaintiff is entitled to enter 
interlocutory judgment ( h ). 

Sub-Sect. 3 .—Review of Assessment. 

646. The assessment of damages may bo reviewed in certain cir¬ 
cumstances by tho Court of Appeal on a motion for a new trial (i), 
and this right of review exists both where the action has proceeded 
to trial in the ordinary course and where damages have been 
assessed by an under-sheriff aiul a jury (&). 

In reviewing the assessment of damages tho discretion of the 


(a) As for instance before a master or official referee, infra. 

(b) B. S. 0., Ord. 13, r. o. 
f cj Jbid., r. 6. 

(a) Ohitty’s Archbold’s Practice, 11th ed., p. 1331; and see titles Juries; 
Sheriffs and Bailiffs. 


(e) R. S. 0., Ord. 36, r. 57. Por the practice on such a reference, seo title 
Practice and Procedure. 

§ (/) 1 bid., r. 67 a. 

Ibid., r. 67. 

R. S. 0., Old. 27, rr. 4, 6. 

Judicature Act, 1890 (63 & 64 Viet. c. 44), s. 1. As to procedure 
governing a new trial, see R. S. 0., Ord. 39, and title Practice aito Pro¬ 
cedure. In an action before an official referee the motion lies to a divisional 
court ([Gower v. Tobitt (1891), 39 W. R. 193). 

(fc) William Radam's Microbe Killer Co. y. Leather, [1892] 1 Q. B. 85, 0. A. 
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Court or Appeal is governed by the general rule that some 
substantial wrong or miscarriage of justice has been occasioned 
by the verdict complained of (0* 

646. Where the damagos awarded by a jury are excessive a iew 
trial will be granted if the Court of Appeal, without imputing per¬ 
versity to the jury, comes to the conclusion, from the amount of 
damages and the other circumstances, that the jury must have taken 
into consideration matters which they ought not to have considered 
or have applied a wrong measure of damages (m). The mistake of the 
jury, caused either by misdirection as to the measure of damage (»), 
or by failing to consider right matters or considering wrong matters 
of damage (o), or by applying a wrong measure of damage although 
rightly directed as to the rule applicable (p), may be rectified by the 
Court of Appeal under this power ( q ). 

647. Under the same principles (r) the Court of Appeal can 
review the assessment of damages where they are so small as to 
show that the jury must have omitted to take into consideration 
some of the elements of damage (s) or have arrived at their verdict 
by a compromise ( t ), or that there has boon a mistake of law on 
the part of the judge or a miscalculation of figures by the jury (a). 

648. The Court of Appeal cannot, without the consont of both 
plaintiff and defendant, reduce the damages to such a sum as the 
court would consider not excessive, in lieu of ordering a new 
trial (/>). 


(l) E. S, C., Ord. 39, r. 6; Bray y. Ford, [J89G] A. 0. 44; and see ibid., per 
Lord TTehscuell, ut p. 53. 

(m) Johnston y. Great Western Bail., [1904] 2 K. B. 250, 0. A., per Vaughan 
Williams, L.J., at p. 258. This authority seems to have widened the rule laid 
down in Praed v. Giaham (1889), 24 Q. B. 1). 53, 0. A, that the court must be of 
opinion that the amount is so large that no twelve meu could reasonably have 
givon it. The power of the Court of Appeal to roviow excessive damages seems 
to be of moderu growth, and the law as laid down in Johnston v. Great Western 
Bail., supra , has superseded the old cases where the court has interfered or 
refused to interfere with the verdict of the jury. 

(w) limy v. Ford, supra; Hadley v. Baxendale (1854), 9 Kxch. 341; jJake 
y. Midland Rail. Co. (1852), 18‘a 3. 93; Knight y. Egerton (1852), 7 
Exch. 407. 

(o) Rowley y. London and North Western Bail. Co. (1873), L. E. 8 Exch. 221, 
Ex. Ch. 

(p) Anderson y. Calvert (1908), 24 T. L. E. 399, 0. A 

(g) See the cases cited in the three preceding notos. 

M See the preceding paragraph. 

(a) Phillips y. London and South Western Bail, Go. (1879), 6 Q. B. D. 78,0. A. J 
compare Armytage v. Haley (1843), 4 Q. B. 917. 

(<) Hall v. j Poyser (1/145), 13 M. & W. 600; Richards y. Bose (1853), 9 Exch. 
218; Kelly y. Sherlock (1866), L. E. 1 Q,. B. 686, per Melloh, J., at p. 695: 
Fahey y. Stanford (1874), L. E. 10 Q. B. 54. 

(a) Bendall y. Hayward (1839), 5 Bing. (n. 0 .) 424; and see Farsdiks y. Stone 
(1868), L. E. 8 0. P. 607. 

(J) Watt y. Watt, [1905} A. 0. 115, overruling Belt y. Latoss (1884), 12 
Q. B. D. 356, 0. A., where the court with the plaintiff’s consent so reduoed the 
damages. The latter decision had been frequently acted on by the Court of 
Appeal. 
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Part I.—Deeds. 

Sect. 1 .—Definition and Effect of a Deed. 

649. ' A deed is an instrument written on parchment or paper, 
expressing the intention or consent of some person or corporation 
named therein to make (otherwise than by way of testamentary 
disposition), confirm, or concur in some assurance of some interest 
ift property or of some legal or equitable right, title, or claim, or to 
undertake or enter into some obligation, duty, or agreement 
enforceable at law or in equity, or to do or concur in some other act 
affecting the legal relations or position of a party to the instrument 
or of some other person or corporation, sealed with the seal of the 
party so expressing such intention or consent, and delivered as such 
party’s act and deed to the person or corporation intended to be 
affected thereby (a). 

650. The effect of executing a deed is that the party, whose act 
and deed it is, is conclusively bound by the intention or consent 
expressed therein; he is, as a rule, estopped from averring and 
proving by extrinsic evidence that the intention or consent so 
expressed was not in truth his intention or consent, or that there are 
reasons why he should not be obliged to give effect to tho intention 
or consent so expressed ( b ). This is equally the case whether the 
deed be expressed to operate as a conveyance of property or as a 
contract or otherwise (c). 

It follows, therefore, that, where a deed purports to make a 
gratuitous assurance of any property or right, or to express in the 
form of a contractual obligation a gratuitous promise, it is not open 
to the party who has so made the assurance or promise to avor or 
prove that he received nothing by way of consideration in return 
therefor, and the deed will take effect according to its terms 
notwithstanding the absence of any consideration (d). This is 

(<*) Goddard" s Case (1584), 2 Co. Bep. 4 b, 5 a; Co. Litt. 35 b, 171 b ; Spelmau’s 
Glossary, sub voce Factum ; Les Termes da la Ley, sub voce Fait; Shep. Touch. 
50, 51; 2 Bl. Com. 295 — 342 ; Braivn v. Varner (1804), 4 East, 581 ; R. v. 4 aunt- 
leroy (1824), 2 Bing. 413, 423, 424, 428; Chanter v. Johnson (1845), 14 M. A W. 
408 ; Hall v. Bainbridge (1848), 12 Q. B. 699 ; B. v. Morton (1873), L. E. 2 
O. 0. B. 22, 27; Inland Revenue Commissioners v. Angus (1889), 23 Q. B. D. 
579 , 582, 0. A. 

(b) Littleton’s Tenures, ss. 58,693; Co. Litt. 45 a, 47 b, 352 a, 363 b ; l Plowd. 
808, 309; Whdpdale’s Case (1604), 5 Co. Bep. 119 a; Style v. Hearing (1605), 
Cro. Jac. 73; 2 Bl. Com. 295,446; Goodtitle d. Edwards v. Bailey (1777), 2 Cowp. 
597; Webb v. Austin (1844), 7 Man. & G. 701, 724 et seq. ; Harding v.* Ambler 
(1888), 3 M. & W. 279; Doe d. Levy v. Horne (1842), 3 a B. 757, 760, 766; 
Xenos v. Wickham (1867), L. R. 2 H.L. 296; Hunter v. Walters (1871), 7 Ob. App. 
75 ; King v. Smith, [1900] 2 Cb. 425; Howatson v.* Webb, [1907] 1 Cb. 537; 
affirmed [1908] 1 Ch. 1, 0. A. As to estoppel generally, see title Estoppel. 

(c) See the oases cited in the previous note. 

Id) Fitzherbert, Grand Abridgment, tit. Barre, 37; Anon. (1563), Moore (k. b.), 
47, pi. 142; PinneVs Case (1602), 5 Co. Bep. 117 a, f 17 d; Co. Litt. 212 b; 
Edwards v. Weeks (1677), 2 Mod. Bep. 259; Spicer v. Hayward (1700), 
Free. Oh. 114; Shubrick v. Scdmond (1765), 3 Burr. 1637, 1639; Lomas v. 
Wright (1833), 2 My. & K. 769 ; Bunn v. Quy (1803), 4 East, 190, 200; 
Irons v. Smallpiece (1819), 2 B. & Aid. 551, 554, per Abbott, C.J.; Wallis 
v. Day (1837), 2 M. & W. 278, per Parke, B,, at p. 277; Clough v. Lambert 
(1839), 10 elm. 17 i; WaUon y. Parker (1843), 8 Beav. $83; and consider 
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Sect. 1. 
Definition 
and Effect 
of a Deed. 

Promise in 
restraint of 
trade. 


especially noteworthy in the cases of gratuitous promises expressed 
in a deed, because the low is that promises made otherwise than by 
deed are not enforceable unless given for valuable consideration (e). 

In one instance a promise made by deed is not enforceable 
unless it is made for valuable consideration, that is, where the 
act or forbearance agreed to be done or observed is in restraint of 
trade, but is not such as would of itself invalidate the promise for 
being in unreasonable restraint of trade (/). 


Turn.tr v. Vaughan (1707), 2 "Wils. 339; Hill v. Spencer (1707), 2 Amb. 64*1, 
830; Gray v. Mathias (1800), 5 Vos. 280; Nye v. Moseley (1826), 6 B. & C. 
133; Halt v. Palmer (1841), 3 Hare, 632; Be Stewart, Ex parte Pottinger 
(1878), 8 Ch. D. 621, 0. A.; Be Vallance, Vallance v. Blagden (1884), 26 Oh. D. 
333; Be Whitaker, Whitaker y. Palmer, [19011 1 Oh. 9, 0. A. This effect of 
a deed has boon explained by saying that a deed imports a consideration on 
account of the solemnity with which it is executed, and this saying has been 
elevated into a rule of law (1 Plowd. 808,309; Bacon, Reading upon the Statute of 
Uses; 2 HI. Com.446; 1 Eonblauquo, Treatiso of Equity, 342, n.; 2Ronblanque, 
Treatise of Equity, 20). But the truth appears to be that the binding effect of a 
doed in constraining the parties thoreto to the strict performance or observance 
of the terms expressed therein, notwithstanding that they may have receivod 
nothing in return, is due to the importance attached in our early law to writing 
as a mode of proof of a man’s intention or consent to make some assurance of 
property, or to be bound by some promise. In the Middle Ages, when most men 
were illiterate, peculiar solemnity attached to a written record of a man’s inten¬ 
tion to make a gift of land or to pay a sum of money or perform some other 
act; and it was hold that, whon a writing of this kind was produced, the person 
purporting to be hound thereby should be obliged to give effect to his intention 
as expressed therein, unless ho could show that the writing was forged, or that 
his consent thereto had heen oxtorted by using force, causing fear, or practising 
fraud. In times soon alter tho Norman conquest it was considered that a writ¬ 
ing should have this effect, even though it were unsealed. But afterwards it 
was required that tho seal of the person intended to be bound should be affixed 
to the writing as a guarantee of its authenticity, or olse it should not be 
admitted in evidence against him. And the peculiar effect so attributed by the 
early common law to a sealed writing has ever since remained established as a 
part of English law, and has not been affooted by tho facts that in modern 
times writing has ceased to be a rare accomplishment and is continually used in 
business and other intercourse, that parol agreements in the way of executory 
promises have become enforceable at law where valuable consideration has been 
given in return, for the promise, and that unsealed writings have been allowed 
to he produced in evidence of some parol agreement. Thus the binding fore* c* 
a scaled writing or deed existod in law long before the development of the doctrine 
of valuablo consideration as the test of enforceability of an informal promise, and 
still remains unaffected by that doctri e (see Glanv. x., 12; Bract, fo. 100, 396; 
Britton, liv. 1, c. 29, ss. 5, 14—22; Fleta, lib. ii., o. 60, s. 20, and c. 00, s. 25 { 
Y. B. 30 Iidw. 1, p. 158; Bigelow, PJacita Anglo-Nomannica, 175,177 : Holmes 
on the Common Law, 272; - 2 Pollock and Maitland, History of English Law. 
182 et seq., 217—223; Mann v. Hughes (1778), 7 Term Rep. 350, n., H. L.). 

(e) See previous note. ' As to consideration generally, see title Contract. 
Vol. YLI., p. 883. 

(/) The explanation of this is that, as a general rule, all contracts in restraint 
of trade are void, and promises in reasonable restraint of trade have been 
admitted to be valid as an exception to this principle, and only upon condition 
that they should be made for valuable consideration (see MUchel y. Beynolds 
(1711), 1 P. Wms. 181; 1 Smith, L. 0., 11th ed., 406 ; Davis y. Mason (1793), 5 
Term Rep. 118, 120; Hitchcocks. Coker l 1837),-6 Ad. & El. 438, 456, Ex. Ch.; 
Archer y. Marsh (1837), ibid. 959 ; Wallis v. Hay (1837), 2 M. <fc W. 273, 277, 
281; Leighton v. Wales (1838), 3 M. & W. 646, 661; Ward v. Byrne (1839), 6 
M. & W. 848, 659 ; Noraen/elt y. Maxim Nordenfelt Guns' and Ammunition Co., 
[1894] A. C. 635, 541, 642, 644, 553, 564, 665, 573; Haynes -v. Homan, [1899] 

2 Oh. 13, C. A.; Howden and Poole, Ltd. y. Poo#, [190$] 1 Kfi. 45.' St* ala* 
titl*T rade and Unions. * - r •**' - 
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And in one particular a gratuitous promise made by deed is 
not equally enforceable with a promise made for valuable con* 
sideration, for the courts will not order the specifio performance of 
a voluntary covenant (y). * 

Also, if one makes to another a conveyance (A) by deed of 
freehold lands or hereditaments, and the deed contains no apparent 
consideration for the conveyance nor any declaration to whose use 
it is made, the law intends that the conveyance was made for the 
transferor’s own use, the transferee becomes seised of the heredita¬ 
ments assured to the use of the transferor, and by the Statute of 
Uses (t) the transferor is immediately deemed to be in lawful seisin 
and possession of the same lands or hereditaments for such estate 
as he has in the use, and the estate that was in the transferee is 
deemed to be in the transferor; in other words, the use, and with 
it the estate conveyed, at once results to the transferor (It), 

651. Apart from the absence of valuable consideration a man is not 
precluded by the fact that his act in pais ( l ) is evidenced by deed from 
averring any ground of avoidance of that act which he might have 
asserted if the act had beon accomplished by word of mouth or unsealed* 
writing. Thus, any party to a deed may aver and prove by extrinsic 
evidence that he has not given such true, full, and free consent to the 
transaction expressed therein as will render it unimpeachable, or 
that the deed cannot take effect as expressed by reason of some legal 
incapacity affecting him, or that on account of some rule of law or 
equity the deed ought not to bind him according to its purport («<)• 
For example, a party to a deed is not estopped from proving 
that it is void because he was induced by the machinations of 
some other person to execute it under a mistake (not due to 
liis own carelessness or inadvertence) as to the substance of 
the transaction expressed to be effected thereby (n), or because 
he and the other parties executed the deed under a mutual mis¬ 
take of fact (o). So a man may well aver, in opposition to his 
own deed, that he was induced to execute it by fraud (p), 

(g) Colman v. Sarrel (1789), 1 Yes. 50, 55 ; Ellison v. Ellison (1802), 6 Yes. 
656, 662; Jefferya v. Jefferye (1841), Cr. & Ph. 138 ; Meek y. Kettlewell (1812), 1 
Hare, 464; (1843) 1 Ph. 342 ; timing v. Ware (1856), 22 Beav. 184, 189 ; 
Tatham v. Vernon (1861), 29 Beav. 604, 616 ; Me Ellmbm'ovgh, Towry Law v. 
Burnt, [1903] 1 Oh. 697. 

! h) Not including the appointment of a use under a power of appointment. 

*) 27 Hen. 8, c. 10, s. 1 (1635). 

7e) Beckwith's Case (1589), 2 Oo. Bep. 66 b, 68 ; Armstrong v. Wolsey (1755), 2 
Wile. 19; 1 Sanders on Uses, 4th ed., 99 et seq.; Sugden, note to Gilbert on Uses, 
233; Burton’s Compendium, 38, 42, 43 ; Williams on Beal Property, 13th ed., 
160, 190 j 20th ed., 172, 203 ; Davidson, Precedents in Conveyancing, 4th ed., 
Vol. H, Part I., p. 182; Williams on Settlements, 17—19, 22, 38; see title 
VLvtkT . Property and Chattels Beal. * 

a) Acts in paia are opposed to acts in a court of record, and include deeds 
(Beverley’s Case (1603), 4 Co. Rep. 123 b, 124 a. 

(m) See the authorities cited in the notes following, 
in) See p. 405, post. 

(el Cdyer v. Clay (1843), 7 Beav. 188; Scott v. CouJson , [1903] 1 Oh. 453; 
affirmed [1903] 2 On. 249, O. A.; see p. 407, post. See further, as to mistake, 
title Mistake. 

(«) Edwards v. M’Leay (1816), Coop. G. 308 j (1818) 2 Swan. 287 ; 2V«- 
velyan v. WMM1839), 1 Beav. 688; S. O. etib nom. Charter v. Trevelyan (1842, 
1844), 11 OL & Fin. 714, H. L.; Stump v. Gaby (1862), 2 De G. M, ft G. 823, 
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sect. 1. misrepresentation (g), duress (r), or undue influence (*), and prove 
Definition that for this reason it is voidable. 

and Effect And it may equally well be alleged that a party to a deed was at 
of a Deed, the time of its execution under the disability of infancy (i), insanity (a), 
Disability. drunkenness ( b ), coverture (c), or conviction of felony (d), or, in the 
case of a corporation, that the act purported to be effected by the 
deed was ultra vires (e); and it may be shown that the deed is on 
that account void or voidable, according to the effect of the 
particular incapacity pleaded. , 

Again, where the object of an agreement made by deed is 
unlawful, because the act to be performed is illegal or is such as the 
law will not constrain men to do, the agreement is no more 
enforceable than if it had been made by parol (/). 

So also a man is not estopped by the fact that he has executed 
a writing under seal from proving that he has an equitable right 
to have the writing rectified, if it were executed in such circum¬ 
stances as the courts consider to be good ground for granting this 
relief (g). And a sale carried out by deed is voidable if it is in 
effect a sale by a trustee for sale to himself (Ji). 

030, 631 ; Athenaeum Life Assurance Society v. P'oley (1838), 3 De G. & J. 294 ; 
National Provincial Bank of England v. Jacf.s-i.t (188C), 33 Ch. D. 1, 13, 15, 
C. A. ; Lloyds Bank, Ltd. v. Bullock, £1800] 2 Ch. 192, 197. See title MIS¬ 
REPRESENTATION AND If BAUD. 

(y) See Carter v. Boehm (1766), 3 Burr. 1905 ; Morrison v. Universal Marine 
Insurance Co. (1S73), L. R. 8 Exch. 197, Ex. Ch. ; Flemmings v. Sceptre Life 
Association, Ltd., [1905] 1 Ch. 365, 369 ; see I)oe <1. Lloyd v. Bennett (1837), 8 
O. & 1\ 124. Seo titlo Misrepresentation and Fraud. 

(»•) Whelpdale's Case (1604), 5 Co. Pep. 119 a. See titlo FRAUDULENT AND 
Voidable Conveyances. 

(i) Sturge v. Sturqe (1849), 12 Beav. 229; Greeley v. Mousley (1859), 4 Do 0. 
& 78. Seo titlo Fraudulent and Voidable 'Conveyance*. 

(<) Littleton’s Tenuies, s. 259 ; Co. Litt. 171b; Whelpdale's Case, sujira. See 
title Infants and Children. 

fa) Thompson v. Leach (1698), 1 Ld. Raym. 313 ; Yates v. Buen (1768), 2 Stra. 
1104 ; Elliot v. Lice (1857), 7 Do G.M. & G. 475 ; Be Walker (a Lunatic so found), 
[ 1905] 1 Ch. 160, 0. A. Seo title Lunatics and Persons of Unsound Mind. 

(1) See Colev. Robins (1703), 1 Buller, Nisi Prius, 172; Matthcrs v. Barter 
(1873), L. R. 8 Exch. 132; and titlo Contract, Vol. VII., p. 342. 

(r) Cole Delawn ( 1673], 3 Kob. 228; Co Litt. 42 b, n. (4); 1 Bl. Cora. >14; 
nee titlo Husband and Wife. 

(d) Seo Forfeiture Act, 1870 (33 & 34 Viet. c. 23), s. 8; and titles Contract, 
Vol. VII., p. 342; Criminal Law and Procedure, Vol. IX., p. 429. 

(e) Wen lock (Baroness) v* River Dee Co. (1885), 10 App. Cas. 354 ; see title 
Corporations, Vol. V£II., p. 300. 

(/) Co. Litt. 206 b ; Whelpdale's Case, supra; Shop. Touch. 371, 372; Bac. 
Abr.Obligation(E); Mitchelv.‘Eeynolds(l 711), 1 P.Wms. 181,189 etsea.; 1 Smith, 
L. 0., 11th ed., 406 ; Walker v. Perkins (1764), 1 Win. Bl. 517 ; Collins v. Blantern 
(1767), 2 Wils. 341, 351, 352 ; 1 Smith, L. 0., 11th ed., 369; Cottony. Goodridge 
(1776), 2 Wm, Bl. 1108; Carman v. Bryce (1819), 3 B. & Aid. 179 (gambling 
in differences) ; Gedgev. Royal Exchange Assurance Corporation, [1900] 2Q. B. 
214 (marine policy void for insertion of clauso illegal by statute) ; Lodge v. 
National Union Investment Co., Ltd., [1907J 1 Ch. 300 (illegal money-lending) ; 
and see title Contra 0T, Vol. VII., pp. 390 et set). 

(g) Uvedale v. Halfpenny (1723), 2 P.Wms. 151 ; Motteux v. London Assurance 
Co. (1739), 1 Atk. 545 ; Ball v. Storie (1823), 1 Sim. & St. 210; White v. W7itY« 
(1872), L. E. 15 Eg. 247 ; Re Bird's Trusts (1876), 3 Ch. D. 214 ; Hanley v. 
Pearson (1879), 13 Oh. D. 545 ; Coioen v. Truefitt, Ltd,, [1899] 2 Ch. 309, C. A. ; 
Beale v. Kyte, [1907] 1 Ch. 564. See title Mistake. 

(A) Randall v. Errington (1805), lOVes. 423; SUkstone and ffaigh Moor Coal 
Co. r. Edey, [1900] 1 Oh, 167. See title Trusts and Trustees. 
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Besot. 2 . —When a Deed it necettary. 

Sub-Sect. 1 .— At Common Law. 

652. A deed is necessary for every transaction which the common 
law requires to be evidenced by writing (i). 

Hence at law a deed is necessary to make a grant or any other 
conveyance taking effect between living persons of any incorporeal 
hereditament, or any estate or interest therein, including a chattel 
interest such as a lease for years of an incorporeal hereditament (k). 
And this is equally the case whether the grant enure by way of the 
original creation of some incorporeal hereditament which did not 
exist before, as in the case of the grant de novo of an easement (l), 
a profit a prendre, such as the right of killing and taking away 
game or fish (m), or a rent (n); or whether the grant take effect as 
a transfer of some existing incorporeal hereditament or any estate 
or interest therein, as where an assignment is made of a rent-charge 
in fee previously created (o); or where a lease for years of some 
other incorporeal hereditament already existing is made, assigned, 
or surrendered (p). A deed is equally necessary for the conveyance 
of such incorporeal hereditaments as a reversion or remainder 
expectant on an estate tail, for life or for years, in land as for the 
assurance of purely incorporeal hereditaments (q). 


Baer. % 

When a 
Deed Is 
necessary, 


Conveyance 
of incorporeal 
heredita¬ 
ments. 


(t) Littloton’s Tenures, ss. 183, 217, 250, 252, 358—367, 541, 542, 651, 618, 
628; Co. Lilt. 9, 49 a, 85 a, 121 b, 143 a, 169, 172 a, 307 a, 338 a. The reason 
of this is that by the common law a man’s writing was required to be authenti¬ 
cated by his seal; see p. 357, note (d), ante. 

[It) Littleton’s Tenures, ss. 183,551—569, 618, 627, 628 ; Co. Litt. 9 a, b, 42 a, 
80 a, 121 a, b, 172 a, 307 a, 332 a, 335 b; Shep. Touch. 227—230; 2 Bl. Com. 
317. As to the effect of an agreement specifically enforceable to grant some 
incorporeal hereditament, see pp. 377, 378, post. 

(1) Hewlins v. Shippam (1826), 5 B. & 0. 221 ; Bryan v. Whistler (1828), 
8 B. & O. 288 ; Cocker v. Cowper (1834), l Cr. M. & R. 418 ; Durham and 
Sunderland Bail. Co. v. Wallcer (1842), 2 Q. B. 910, 967, Ex. Ch.; Proud r. Hotel 
(1865), 34 L. J. (on.) 406, 411 ; May v. Belle rill c, [1905] 2 Ch. 603. See also 
title Easements and Profits k Prendre. 

(to) Wickham v. Hawker (1840), 7 M. & W. 63, 76—79; Ewart v. Graham (1859), 
7 II. L. Cas. 331, 334, 335; Hooper v. Clark (1867), L. R. 2 Q. B. 200; Adams 
v. Clutterbuck (1883), 10 Q. B. 1). 403, 405; see Lowe v. Adams, [1901] 2 Cli. 
598. 

In) Littloton’s Tenures, a. 218; Co. Litt. 144 a, 160 a. 

(o) Littleton’s Tenures, ss. 556, 616, 618, 627 ; Co. Litt. 9 a, b, 172 a. At 
common law an oxisting rent-charge could not be granted over without the 
attornment of the terre-tenant (Littleton’s Tenures, a 556); but by stat (1706;, 
4 & 5 Ann. c. 3, s. 9, the necessity of attornment was abolished. 

(») Lincoln College Cate (1595), 3 Co. Rep. 58 b, 62 b, 63 a; Co. Litt. 85 a, 
n. (2), 338 a ; Hewlins v, Shippam, supra, at pp. 228—233 ; Somerset *( Duke) 
v. Fog well (1826), ibid. 875, 886; Bird v. lligginson (1835), 2 Ad. & I'll. 
696, 704; affllmed (1837) 6 Ad. & EL 824, Ex. Ch.; Wood v. Leadbitter 
(1845), 13 A£ & W. 838, 842, 843; Thomas v. Fredricks (1847), 10 Q. B. 775, 
783. 

(q) Littleton’s Tenures, ss. 615 et teg., 553, 567—573, 578, 618, 627; Co. Litt. 
49 a, 172 a, 315 b, 332 a; Shep. Touch. 230 ; 2 Bl. Com. 317 ; Haggerston v. 
Banbury (1826), 5 B. & 0. 101; Doe d. Were v. Cole (1827), 7 B. & 0. 243, 
248; Doe a. Lloyd v. Bennett (1837), 8 0. & P. 124. At common law, the grant 
of an estate in reversion or remainder was not effectual without the tenant’s 
attornment (see the authorities cited), but by stat. (1706) 4 & 6 Ann. o. 3, 
i. 9, the necessity of attornment was abolished. 
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653. So also at law the right to enter upon land and to remain 
there for a certain time can only be effectually given by deed, unless 
the grant of such right be coupled with a conveyance, which is valid 
without deed, of something on the land(r). Thus, a grant made 
without deed, although for valuable consideration, of the right to 
enter upon a certain close belonging to the grantor on certain 
specified days and to remain there during certain hours of each day 
(during which races are to be held), as it purports to exceed the 
privilege given by a mere licence and to confer an interest in fche 
land, is void as such at law (s). But if a man has a flock of sheep 
in his field, and without deed sells to another all the wool on the 
sheep, together with the right to go into the field and to shear the 
sheep there, the buyer would have a valid legal right to enter upon 
the field and to Btay there until he had finished the shearing (t). 

654. A condition which is made by any act, agreement, or 
instrument taking effect between living persons, and which may 
operate in defeasance of an estate of freehold in any lands, 
tonements, or hereditaments, is also required by law to be evidenced 
by deed (a). 

f r) Wood v. Leadbitter (1845), 13 M. & W. 838, M2, 843. 

(«) Ibid. At law such a grant amounts to a mere licence to go on the 
land, and is rorocahlo accordingly. But an agreement made without deed, 
hut for valuable consideration, to give such a right is enforceable, if put in 
writing and signed by the party to be charged thereunder, as a contract; and 
damages may be recovered for any breach of the agreement, or the oontract 
may bo specifically enforced (Statute of .Frauds (29 Car. 2, c. 3), s. 4). Ab to 
tho effect of a contract, which has been made without deed but is specifically 
enforceable, to grant such a right, see p. 378, post. As to tho scope and effect 
of a more licence, see Wood v. Leadbitter, supra. And see further, as to liconces 
in relation to real estate, title Beal Property and Chattels Beal. 

(/) Woody. Manley (1839), 11 Ad. & El. 34; Wood v. Leadbitter, supra. It 
appears that if thore were a mere gift of tho wool, coupled with such right 
of entry as above montioned, no valid legal right of entry and remaining on 
the land would he conferred, but only a revocable licence; since gifts of chattels 
cannot well be mado, whore there is no delivery of possession, without deed (see 
p. 364, post). 

(a) Littleton’s Tenures, ss. 363—369; Co. Litt. 225 a, b, 228 b, 228 a, b; 
Shop. Touch. 119, 120. It appears from these authorities that, at common it, >v, 
before the Statute of Frauds (29 Car. 2, o. 3), when feoffments could well be 
made by word of mouth coupled with livery of soisin (see Littleton's Tenures, 
214—217 ; Co. Litt. 142 b, 143 a), any condition affecting the estate given by 
the feoffment might well be made by word of mouth alone, though it could only 
be effectually plooded if made by deed, unless the party pleading it were in a 
position to obtain the special verdict of a jury that it had been duly made by 
parol. Since willB of freehold lands have beon allowed by statute (Btats. (1540) 
32 Hen. 8, c. 1; (1644) 34 & 35 Hen. 8, c. 5; (1660) 12 Car. 2, o. 24 ; repl&oea 
by the* Wills Act, 1837 (7 Will. 4 & 1 Viet. o. 26), conditions Affecting any 
devised estate of freehold may well be made by will or codicil ( Warren v. Zee 
(1556), Dyer, 126 b, 127 ,a ; Bee 2 Jarman ou Wills, 6th ed., ch. 27, p. 842). It 
seems that, after the passing of the Statute of Frauds (29 Car. 2, o. 3) until the 
end of the year 1844 (see stat. (1844) 7 & 3 Viet. c. 70, ss. 3, 13 ; repealed by 
the Beal Property Act, 1845 (8 & 9 Viet. o. 106), s. 1) conditions affecting 
estates of freehold might be made on a feoffment by writing signed as required 
by the Statute of Frauds (29 Car. 2, c. 3 ); subject, of course, to the common 
law rule as to pleading any condition -so made (see Shep. Touch. 120, Preston’s 
ed.). But since the Beal"Property Act, 1845 (8 4 0 Viet. c. 106), ss. 2 and 3, 
enabled corporeal hereditaments to be transferred after the -1st October, 1846, 
by deed of grant, and provided that feoffments made after that day 1 (other 
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An express release, whether of & right in any lands, tenements 
or hereditaments, goods or chattels ( b ), or of any real or personal 
action, claim or demand, can only be made at common law by 
deed (c). Thus, an express discharge given without valuable con¬ 
sideration of any obligation arising from a breach of contract 
(such as a debt (d )) or from a wrong (e) must always be made by 
deed (/). And as a rule an obligation arising (before breach) under 
a contract executed by the other party thereto, as a promise to pay 
on a future day for goods delivered or money lent in considera¬ 
tion* of such promise, can only be discharged, without valuable 
consideration, by deed (g). 

655. A deed is also required at common law for any power of 
attorney which authorises the attorney to execute a deed or to 
deliver seisin on the principal's behalf (h). 


than those made by an infant under a custom) should be void at law unless 
evidenced by deed, all conditions affecting any estate of freehold, and not 
imposed by will, must of necessity be made by deed. It does not appear that 
by the custom of gavelkind an infant is enabled to make a feoffment upon 
condition (see Sandys, Consuetudinoa Eanciae, 165—169; Kobinson on Gavel¬ 
kind, 5th ed., 162—175; Davidson, Precedents in Conveyancing, 4th ed M 
Vol. II., Part I., pp. 244, 245, n. (a); Re Masked and Goldfinch's Contract, [1895] 
2 Ch. 525, 628. 

(5) It appears that regularly an express release of right in goods or chattels 
must he made by deed (Jennor and liar die's Case (1587), 1 Leon. 283, per Ander¬ 
son, O.J.; 3 Preston, Abstracts of Title, 2nd ed., 118, and authorities dted 
in the next note). But in modem law, where goods aro in the possession of a 
bailee, the owner may well make a gift of them to tho bailee by word of mouth 
only ; though such a gift may appear to he in the nature of a release of light. 
But this is because the change, which takes place in the bailee’s possession 
when he ceases to hold the goods as bailee and begins to keep them as owner, is 
equivalent to actual delivery of the possession of the goods at the time of the 
gift (see Winter v. Winter (1861), 9 W. R. 747; Kifpin v. Ratley, [1892] 1 Q. B. 
682; Gain v. Moon, [1896] 2 Q. B. 283). On this ground it appears that a 
similar gift may he made to a finder or taker of goods who is in possession of 
them (Shop. Touch., 240, 241). 

(c) Littleton’s Tenures, ss. 444 et seq.; Co. Litt. 264 b ; Shep. Touch. 320, 
321, 323; and see Lampet’s Case (1612), 10 Co. Rep. 46 b, 48 a, b; Jennor and 
IiardWs Case, supra; 3 Chitty on Pleading, 7th ed., 1J2, 313. 

(d) PinneVs Case (1602), 6 Co, Rep. 117 a, b; Edwards v. Weeks (1677), 2 Mod. 
Rep. 259; May v. King (1701), 12 Mod. Rep. 537 ; Reeves v. Brymer (1801), 
6 Yes. 516; Cross v. Sprigg (1849), 6 Hare, 552; Edwards v. Walters , [1896] 
2 Oh. 157, 168, 0. A. As to tho discharge of tho obligation arising from a 
broach of contract, see title Contract, Vol. VII., p. 454. 

(e) . See authorities cited in note (c), supra. 

(/) Express releasee, of a dobt or of the liability to pay damages are of no 
effect in equity, if not made by deed, unless they arc given for valuabla 
consideration (Edwards v. Walters, supra). • 

(g) Blackhead v. Cock (1614), 1 Roll. Rep. 43, 44; Foster v. JDawber (1851), 6 
lCxch. 839, 851; Edwards v. trailers, supra. The only exception is that a bill 
of exohange or promissory note is discharged if tho tedder, at or after its 
maturity, absolutely and unconditionally renounce his rights against the acceptor 
or maker, provided that the renunciation be in Writing, or the bill or note be 
delivered up to the acceptor or maker (see Bills of Exchange Aot, 1882 
(43 & 46 Viet. c. 61), ss. 62 (1), 89; Edwards v. Walters, supra). 

(h) Co. Litt. 52 a; Shep. Touch. 217 ; 1 Preston, Abstracts of Title, 2nd ed., 
293; Steiglitz v. Egginton (1815), Holt (n. p.), 141; Berkeley v, Hardy (1826), 
5 B. & 0. 355; Powell v. Londoh and Provincial Bank, [1893] 2 Oh. 653, 503„ 
565 566,, ,0. A., where the rul* seems to have been recognised in equity; 
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As a general rule a corporation can only bind itself by deed 
under its corporate seal (i). 

Gifts or gratuitous assignments of clioses in possession, that is 
to say, of tangible goods, must, if not accompanied by delivery 
of possession, be made by deed (j). And all gratuitous promises 
must be made by deed in order to become legally enforceable (A). 

It appears that by the common law a deed is required for the 
assignment of the benefit of letters patent conferring the privilege 
of tlie exclusive use of an invention (1). 

i 

Sub-Sect. 2. —By Statute. 

656. Bargains and sales of any estate of inheritance or freehold 
in any manors, lands, tenements, or hereditaments are required to 
bo made by deed indented, and also to be enrolled, as provided by 
the statute 27 Hen. 8, e. 16, or they cannot oporate under the 
Statute of Uses (m) as a conveyance of the logal ostate («). 

The leases authorised by tho statute 32 Hen. 8, c. 28, to be made 
by ecclesiastical persons seised in fee in right of their churches are 
required to be made by deed indented (o). 

Davidson, Precedents in Conveyancing, 4th od . Vol. I., 475, n.,; 5th ed„ 387, n. 
It does not appear that an authority to do any c ther act than the execution of a 
deed or the delivery of seisin is required to be given by deed. Thus a power for 
the assignee of a chose in action to sue at law in the assignor’s namo was not 
required to he given by deed ( Hmoell v. Maclvers (1792), 4 Term Rep. 690; 
Fickford v. Ewington (1835), 4 Dowl. 453 ; Mangles v. Dixon (1852), 3 H. L. Cos. 
702, 726). And an authority to enter on the principal’s behalf into any contract 
not inquiring a deed may well be given without deed (seo Sugdou, Vendor and 
Purchaser, 14th ed., 145; 1 Benjamin on Sale, 2nd ed., 197; Bosenbaum v. 
Belton, [1900] 2 Ch. 267). So also an authority to sign any document other 
than a deed on the principal’s behalf need not l>o given by deed (II. v. Kent 
Justices (1873), L. R. 8 Q. B. 305, 307; Be Whitley Partners, Ltd . (1886), 32 
Ch. D. 337, U. A.; Sims v. Lasdray, [1894] 2 Ch. 318). 

(») Bao. Abr. Corporations (E, 3) ; 1 Bl. Com. 475; Ludlow Corporation v. 
Charlton (1840), 6 M. & W. 815, 820; Kidderminster Corporation v. Hardwick 
(1873), L. R. 9 Exch. 13 ; Oxford Corporation v. Crow, [1893] 3 Ch. 586). For 
the exceptions, see 2 Williams, Vendor and Purchaser, 858—860. See title 
Cobpobations, Vol. VIIT., p. 380. 

f j) Irons v. Smallpiece (1819), 2 B. & Aid. 551, 552, 564 ; Cochrane v. Moore 
(1890), 25 Q. 15. D. 57, 61, 67, 73, 75, C. A. Such a deed of assignment, if 
not-followed by delivery of possession of the good» assigned within seven days 
after its execution, is voidable with respect to the goods remaining in the 
assignor's apparent possession and as against the assignor’s creditors and persons 
claiming under a subsequent registered absolute bill of sale of the goods, unless 
it be attested and registered as a bill of sale under the Bills of Sale Act, 1878 
(41 & 42 Viet. c. 31), sA 4, 8, 10, 11; Tuck v. Southern Counties Deposit Bank 
(1889), 42 Oh. D. 471, 481, 483, O. A.; and see Antoniadi v. Smith, [1801] 

2 K, B. 589, 0. A.; Casson v. Churchley (1884), 53 L. J. (Q. B.) 385. See title 
Bills of Saxe, Vol. III., p. 1. See as to goods in possession of a bailee, 
p. 363, note (b), ante. 

(k) P. 357, note (d)„ ante. 

(l) Be Casey’s Patents, Stewart v. Casey, [1892] 1 Ch. 104, 110, 113, 0. A.; in 
which case it was, however, decided that an equitable assignment of a patent 
may well be made without deed, and that such an assignment may be registered 
as affecting the proprietorship of the patent. See title Patents and Inven¬ 
tions. 

(m) 27 lien. 8, c. 10 (1635). 

(») Stat. (1635) 27 Hen. 8, o. 16, s. 1. See title Rial Fbopebty and 

QhATTIIiS Ryi T. 

(o) Co, Ritt. 44; stat. (1640) 39 Hen. 8, o. 98, was repealed by stat. (1868) 
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657. The appointment by a father (p ) or a mother (q) of a s. 

guardian by statute of his or her ohild or children must, if not When a 

made by will, be made by deed. Deed 1* 

necessary. 

658. Every assurance to take effoct between living persons of ttv t 
any hereditaments, corporeal or incorporeal (not boing land of ol P giMrd!an" 
copyhold or customary tenure), to or for the benefit of any charitable Assurance for 
uses, and every assurance to take effect between living persons of charitable 
personal estate (not being stock in the public funds) to be laid out USC3> 

in the purchase of land or other hereditaments to or for the benefit 
of any charitable uses, must, as a rule, be made by deed, or it will 
be void (r). 

Conveyances made under the powers given by the Glebe Conveyances 
Exchange Act, 1815(«), are required to be made by deed indented. Exchange 58 

659. Every disposition made by way of disontailing assurance Act 

of lands, tenements or hereditaments, corporeal or incorporeal (not of 

being copyhold), or any undivided share thereof (whether for a freeholds, 
legal or equitable estate), under the Fines and Recoveries Act, 

1833(f), by a tenant in tail or a person who, whero an estate tail 
lias been barred and convortod into a base fee, would have been * 
tenant of such estate tail if the same had not been barred (it), is 
required to be made or evidenced by deed, or it will not be of any 
force either at law or in equity under that Act (a ); and every such 
disposition by a tenant in tail or such person as aforesaid under 
that Act of any equitable estate in any copyhold hereditaments Equitable 
must, if not made by surrender under that Act, be made by deed (6) •, estates m 
and every such disposition under that Act by a tenant in tail in copjr 0 "■ 


19 & 20 Viet. o. 120, s. 35, except as to leases made by persons having an 
estate in right of their churches, See also title Ecclesiastical Law. 

(«) Stat. (1660) 12 Cur. 2, c. 24, s. 8. As to the execution and attestation of 
such deeds, see it. 399, post, 

(q) Guardianship of Infants Act, 18S6 (49 & 50 Viet. c. 27), s. 3. See, fuilher, 
title Ineanis and Children. 

(r) Mortmain and Charitable Uses Act, 1888 (51 & 52 Viet. o. 42), ss. 4 

! 1 ), (6), 10 (i.), (iii.), amended by the Mortmain and Charitable Uses Act, 1891 
54 & 56 Viet. c. 73). ss. 3—5, and replacing the Charitable Uses Act, 1735 
9 Geo. 2, o. 36), and the Acts amending it. The deed must be enrolled as 
provided by the Mortmain and Charitable Uses Act, 1888 (51 & 52 Viet. e. 42), 
ps. 4 (l), (9j, 5. As to the execution and attestation of such needs, seep. 393, post. 
For the exceptions, see Part III. of the Mortmain and Charitable Uses Act, 1888. 
See title Charities, Vol. IV., p. 124. 

(«) 55 Geo. 3, c. 147, e. 1. As to the execution of such deeds, see p. 393, post. 
(<) 3 & 4 Will. 4, c. 74; see ss. 1, 15—21. As to Ireland, see the Fines and 
Becoveries (Ireland) Act, 1834 (4 & 5 Will. 4, c. 92), ss. 1, 12—18, 88, 39. 

(u) Fines and Becoveiies Aot, 1833 (3 & 4 Willi 4, c. 74), ss. 1, 19; Banket 
v. Small (1887), 36 Ch. D. 716, 0. A. 

(a) Ibid ., s. 40; and see ss. 47, 50. The deeds effecting such dispositions are 
also required to bis enrolled in accordance with the provisions of the Act, except 
in the case ol leases made for terms not exceeding twenty-one years on the terms 
specified in the Act (see s. 41; Buies of the Supreme Court, 1883, Old. 61, 
r. 9). See title Beal Property and Chattels Beal. 

(b) Ibid., seess. 1, 40, 47, 50, 53, 54. Such deed must be entered on the court 
rolls as provided by the Act, but noed not be otherwise enrolled (ss. 41, 50, 53, 
54 ; Ilonywood v. Foster (No. 1) (1861), 80 Beav. 1 ; Gibbons v. Snaps (1863), 
1 De G. J. & Sm. 621 ; Green v. Paterson (1886), 32 Ch. D. 95, 0. A.). See 
titles Copyholds, Vol. VUX.pp. 15,71; Beal Property and Chattels Beal* 
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Consent of 
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settlement to 
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Disentailing 
assurances of 
bankrupt's 
land. 


Dispositions 
by married 
women, 


equity or such person as aforesaid of money subject to be invested 
in the purchase of lands to be so settled that some person would, 
if the lands were purchased, have an estate tail therein is required 
to bo made by deed (c). 

660. The consent of the protector of a settlement to the dis- 
position by way of disentailing assurance under the Fines and 
Becoveries Act, 18B8 (d), by a tenant in tail or such person as 
aforesaid ( e ) of any hereditaments not being copyhold, or of any 
money subject to be invested in the purchase of lands of t any 
tenure to be entailed, is required to be given either by the deed 
by which the disposition is effected or by a distinct deed(/); and 
the consent of tho protector of a settlement to the disposition by 
way of disentailing assurance under that Act by a tenant in tail, 
or such person as aforesaid, of any legal estate in any copyhold 
hereditaments must, if not given by the surrender by which such 
disposition is effected, Le given by deed (g). So also the consent of 
the protector of a settlement to the disposition, by way of disentailing 
assurance under that Act by a tenant in tail or such person as 
aforesaid (7t), of any equitable estate in any copyhold hereditaments, 
must be given, where such disposition is effected by deed (t), either 
by such deed or by a distinct deed, a .d must be given by deed 
where such disposition is effected by surrender and such consent 
is not given by the surrender ( k ). 

661. Dispositions by way of disentailing assurance under the 
Fines and Recoveries Act, 1838 ( l), of any lands, tenements or 
hereditaments, corporeal or incorporeal, or any undivided share 
thereof, to which any bankrupt is benelicially entitled at law or 
in equity for an estate tail or a base fee, are required to be 
made by deed (wi). 

All dispositions, releases, surrenders, and extinguishments 


(c) Fines and Recoveries Act, 1833 (3 & 4 Will. 4, c. 74), ss. 1, 40, 47, 71. 
The deeds oJl'ecting such dispositions are required to be enrolled in accord¬ 
ance with the provisions of the Act (seo s. 41; R. 8. C., 1883, Ord. 61, r. 0). 
As to Ireland, see the Fines and Recoveries (Ireland) Act, 1834 (4 ft 5 
Will. 4, c. 92), s. 63. 

(d) 3 & 4 Will. 4, o. 74. See, as to Ireland, the Fines and Rocoveries (Ireland) 
Act, 1834 (4 & 5 Will. 4, o. 92), ss. 40- 44. 

(«) See note (u) on p. 363, ante 

If) Finos and Recoveries Act, 1833 (3 & 4 Will. 4, c. 74), s& 42, 47, 71. 
If the consent be given by a distinct deed, such deed must be enrolled as 
provided by the Act (». 46 ; R. S. 0., 1883, Ord. 61, r. 9). 

(g) Ibid-, ss. 47, 30—34. , In such case the deed must be executed by the 
protector and produced to the lord of the manor, his steward or deputy-steward, 
and the deed must be entered on the court rolls, but need not be otherwise 
enrolled. 

(A) See note (m) on p. 865, ante. 

ft) Fines and Recoveries Act, 1833 (3 & 4 Will. 4, c. 74), ss. 50, 53. 

(A) Ibid., ss. 42, 47, 61— 64. Where the consent is given by a deed distinct 
from the disposition, such doed must be entered on the court rolls,' but need 
not be otherwise enrolled. See titles Copyholds, Vbl. VIII., p. 15; Real 
Property and Chattels Real. 

(0 3 & 4 Will* 4, c. 74 (see ss. 56—69, 71); Bankruptcy Act, 1883 (46 ft 47 Viet, 
c. 62). se. 44, 66 (5). As to Ireland, See the Fines and Recoveries (Ireland) ASt, 
1834 (4 ft SjWilU 4, OiM), ss. 49-61. 

. (m) Fines, aud Recoveries Aot, 1838 (3 ft 4 Will. 4, ! S/74), s. 68, 
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authorised by the Fines and Recoveries Act, 1838 (n), to be made 
by any married woman (otherwise than as tenant in tail under 
that Act (o)) of any estate, interest or power therein mentioned 
are required to be made by deed (p). 

662. Leases made by the incumbents of ecclesiastical benefices 
under the powers given by the Ecclesiastical Leases Act, 1842 (q), 
and leases made by ecclesiastical corporations under the powers 
given by the Ecclesiastical Leasing Act, 1842 (r), are required to be 
madg by deed. 

663. A deed is required at law («) to effect the conveyance, as 
between living persons, of an estate of freehold in possession in any 
corporeal hereditaments ( t ) (except only in the case Of a feoffment 
made by an infant under a custom); to make a partition (u) and an 


(») 3 & 4 Will. 4, c. 74. As to Ireland, see tho Finos and Recoveries (Ireland) 
Aot, 1834 (4 & 6 Will. 4, c. 92), ss. 68, 70. 

(o) See p. 363, ante. 

Ip) Fines and Recoveries Act, 1833 (3 & 4 Will. 4, o. 74), s. 77. The dispositions 
so authorised are of any lands, tenements, or hereditaments, corporeal or 
inoorporeal, of any tenure (other than copyholds of or to which a married 
woman or she and her husband in her right is or are seised or entitled for an 
estate at law, and which can be disposod of by her in concurrence with her 
husband by surrender independently of the Act), or any undivided share thereof, 
and of money subject to be invosted in the purchase of the same, and of any 
legal or equitable estate, interest, charge, lien or incumbrance, which she alone 
or she and her husband in her right may have in or upon such hereditaments, 
share or money, and (as to release) of any power which may be vested in or 
limited or reserved to her in regard to such hereditaments, share or money, or 
any legal or equitable estate, interest, charge, lien or incumbrance in or affecting 
such hereditaments, share or money (see ss. 1, 77). Her husband must concur 
in the deed, which must also be duly acknowledged by her (see s. 79; Convey¬ 
ancing Act, 1882 (46 & 47 Yict. o. 39), s. 7; County Courts Act, 1888 (31 & 52 
Viet. 43), s. 184). See titles Husband and Wive; Real Pkopeiity and 
Chattels Real. 

I t?) 5 & 6 Yict. o. 27, s. 1. 
r) 6 A 6 Yict. o. 108, b. 1. 

«) Beal Property Act, 1843 (8 A 9 Viot. o. 106), s. 3. 

<) Ibid., ss. 2, 3; Zimbler v. Abrahams, [1903) 1 K. B. 577, 581, 582, 0. A. 
At' common law, estates of freehold in possession in oorporeal hereditaments 
were transferable, principally, by feoffment with livery of seisin ; and a 
feoffment might well be made by word of mouth; Bract, fa lib, 33 b, 38 b, 
39 b; Littleton’s Tenures, ss. 59, 60, 66, 214—217 ; Co. Litt. 48 b, 121b, 
143 a, 271 b, n. (1). By the effect of the Statute of Frauds (29 Car. 2, c. 3), 
e, 1, all feoffments were required to be put into writing and signod by the 
party making the same or his agent lawfully authorised by writing. During 
the 17th ana 18th centuries and down to the year 1841 the regular method 
of Conveying freehold estates in possession was by lease and release, a trans¬ 
action in which two deeds were employed. From 1841 to 1845 a deoa of 
statutory release alone was necessary. The Real Property Act, 1845 (8 & 9 
Viot. o. 106), by s. 3, made feoffments void at law unleqp evidenced by deed, 
excepting only, those made by infante under a custom, and by s. 2, made 
oorpote&Thereditaments transferable by deed of grant, since adopted in practice 
as the regular method of oonveying freeholds; see Williams* Real Property, 
$0th ed., 143, 144, 148, 154—156, 195, 201, 209—212. 

(w) At common law partition between co-parceners might be made, as well of 
incorporeal as of oorporeal hereditaments, hy parol agreement between them 
followed hy entry, but without formal livery of seisin: hut partition by agree¬ 
ment between joint tenants or tenants in common could only he carried out hy 
mutual conveyances of their respective interests or shares, in the base of joint 
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Assignment 
of chattel 
interest. 
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exchange (v) of any tenoments or hereditaments not being copyhold; 
and to make a valid loase of any land for any term exceeding 
three years from the making thereof, or for any shorter term, in 
respect whereof the rent reserved does not amount to two-thirds at 
least of the full improved value of the land (a). A deed is also 
required at law ( b ) to make a valid assignment of a chattel interest, 
not being copyhold, in any corporeal hereditaments (c); and to 
make a valid surrender in writing of an interost in any tenements 
or hereditaments, not being a copyhold interest and not being an 
interest which might bylaw have been created without writing*(d). 

tenants this was properly offocted by a release by deed, but tenants in common 
might givo effect to a parol agreement for partition of corporoal hereditaments 
by mutual feoffments made by parol coupled with livery of seisin (Littleton’s 
Tenures, ss. 243—246, 250, 290, 304, 318; Co. Litt. 169a, 187 a, 192). After 
the Statute of Frauds (29 Car. 2, c. 3), s. 1, partition by agreement between 
co-paroeners and feoffments giving effect to a partition between tenants in 
common had to be put in writing and signed by the parties making the same 
or their agents thereunto authorised in writing (6 Bythowood and Jarman’s 
Conveyancing by Sweet, 587, 588). 

(v) At common law an exchange of lands lying in the same county might be 
mode botween men of equal estate by word of mouth followed by entry, and 
without formal livery of seisin; but the exchange of lands lying in different 
counties and of any incorporeal hereditament , wherever situate, was required 
to bo made by deed (Littleton’s Temiios, ss. 62—65; Co. Litt 50, 61, 266 b). 
After the Statute of Frauds (29 Car. 2, c. 3), s. 1, exchanges of lands in the 
bamo county wore required to be put in writing and signed by the parties 
making the same or their agents thereunto authorised in writing (4 Bvthewood 
and Jarman’s Conveyancing by Sweet, 2). 

(a) At common law a lease of land for any term of years might woll he made 
by word of mouth and without lively of seisin; but until tho entry of the lessee 
lie bad no estate in tho land by vii tue of the lease, but only the interest known 
as interease termini (Littleton’s Tenures, ss. 58, 59, 459 ; Co. Litt. 46 b, 270 a). 
The Statute of Frauds (29 Car. 2, c. 3), ss. 1, 2, provided that all leases of any 
lands or hereditaments made by parol and not put in writing and signed by 
the parties making the same or thoir agonts thereunto authorised by writing 
should have tho effect of loasos at will only; except leases not exceeding the 
term of throe years from the making thoreof, whereupon the rent reserved 
should amount to two-thirds at least of the full improved value of tho thing 
demised. The Real Property Act, 1845 (8 & 9 Yiot. o. 106), s. 3, made void at 
law all leases required by law to be in writing, unless made by deed. Lessees 
still have no greater interest, before entry, than an interease termini (Wnllia v. 
Hands, [1893] 2 Cli. 7o ; Lewis v. Baker, [1905] 1 Oh. 46). 

(61 Real Property Act, 1845 (8 & 9 Viet. c. 106), s. 3. 

(c) At common law an assignment of a chattel interest in any corporeal 
hereditaments might well be mode by word of mouth (see Littleton’s Tenures, 
s. 69; Co. Litt. 48 a, n. (1), 49 a, 85 a, and n. (2), 338 a; 3 Preston, Abstracts of 
Title, 2nd ed., 115). By the Statute of Frauds (29 Car. 2, c. 3), s. 3, no leases, 
estates,or interests, either of,freehold or terms of years, or any uncertain interest, 
not being oopyhold or customary interost, in any lands, tenomonts or heredita- 
mdate, should be assigned or surrendered unless by deed or note in writing 
signed by the party so assigning or bis agent thereunto lawfully authorised by 
writing, or by act and operation of law. 

(d) At common la4r a surrender of an estate of freehold or for years in any 
corporeal hereditaments might have been mado by word of mouth, but the 
surrender of a like interest in any incorporeal hereditaments must have been 
made by deed (Co. Litt. 337 b, 338 a). The Statute of Frauds (29 Car. 2, o. 3), 
s. 3, required all surrenders of such estates to be put in writing and signed as 
above mentioned, except those made by operation of law (see previous note). 
It is held, however, that, if under an agreement made between a tenant of land 
for life or years and the immediate reversioner or remainderman in fee, the 
tenant give up to the other and the other take possession of the laud, that k 
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664. A deed is also required (e) for the alienation at law Sect. 2. 

between living persons of a contingent, an executory, and a future When a 

interest, and a possibility coupled with an interest (/), in any Deed is 

tenements or hereditaments of any tenure, and of a right of entry ne cessa ry, 
into or upon any tenements or hereditaments in England of any Alienation of 
tenure (g). contingent 

. . interests in 

665. A disclaimer made by a married woman under the Beal land. 
Property Act, 1845 (/<), of any estate or interest in any tenements Disclaimer by 
or Hereditaments in England of any tenure must be made by 

Leases made under the Leasing Powers Act for Religious Worship Leasing etc. 
in Ireland, 1855 (A), are required to be made by indenture. Act (Inbd), 

All dispositions, releases, and extinguishments authorised by the 1 . 

Married Women’s Reversionary Interests Act, 1857 (/), to bo made fnderMaiin* 
by a married woman are required to be made by deed (m). Act. 


equivalent to a surrender by operation of law and the transaction may bo valid 
without deed or writing (Thomas v. Cools (1818), 2 13. & Aid. 119; Grimman v. 
Legge (1828), 8 B. & 0. 324; Doddv. Acklom (1843), 6 Man. & G. 672 ; Lyon v.. 
Heed (1844), 13 M. & W. 285, 305, 310; Nickells v. Atherstone (1847), 10 Q. B. 
944 ; Phene v. Popple>vell( 1862), 12 0. B. (n. s.) 334 ; Oastler v. Henderson (1877), 
2 Q. B. D. 575, 0. A.; Fenner v. Blake, [1900] 1 Q. B. 426). 

(e) Real Property Act, 1845 (8 & 9 Viet. c. 106), s. 6. 

(/) At common law the interests above mentioned could not be assignod 
over fey deed of grant, but they might be conveyed by fine operating by way of 
estoppel, and might be released by deed to the tenant of the freehold (Powle v. 
Veers (1599), Moore (ic. B.), 554), or anyone entitled to a vested estate in rever¬ 
sion or remainder (Limpet’s Case (1612), 10 Co. Rep. 46 b, 48 ; Shep. Touch. 239, 
321, 322; Feame, Contingent Remainders, 365, 548—551; 2 Preston, Abstracts 
of Title, 2nded., 93—99, 202—201; Doe d. Christmas v. Oliver (1829), 10 B. & C. 
181). They were, however, devisable by will under stats. 32 Hon. 8, c. 1; 34 & 35 
Hen. 8, c. 5 (Jones v. Roe (1789), 3 Term Rep. 88), and are dovisable under the 
Wills Act, 1837 (7 Will. 4 & 1 Yict. c. 26), s. 3 (Ingilhy v. Amcotts (1856), 
21 Beav. 565). And in equity an agreement made for valuable consideration to 
assign such an interest would bo specifically enforced (Wright v. Wright (1750), 

1 Ves. Sen. 409; Fearne, Contingent Remainders, 550, 551). 

( g ) This enactment does not relate to a right or title to repossess or re-enter 

for condition broken, but ouly to an original light where there haB boon a 
diasnisin or whore the party has a right to recover lands and his right of 
ro-entry and nothing but that remains (Hunt v. Bishop (1853), 8 Excb. 675, 680; 
Hunt v. Remnant (1854), 9 Exch. 635, 640; Crane v. Batten (1854), 23 L. T. (o. 8.) 
220; Jenkins v. Jones (1882), 9 Q. B. D. 128, 131, C. A.). At common law such 
rights of entry were not assignable, but might be released by deed for the 
benefit of the terre tenant (Littleton’s Tenures, s. 347; Lampet's Case, supra ; 
Co. Litt. 214 a). As to the sale since the above-mentioned Act of such rights 
of onlay, see Jenkins v. Jones, supra; Kennedy v. Lyell (1885), 15 Q. B. 1). 
491, 496 ; 2 Williams, Vendor and Purchaser, 773—775. • 

(h) 8 & 9 Yict. o. 106. As to Ireland, see the Pines and Recoveries (Ireland) 
Act, 183-f (4 & 5 Will. 4, c. 92), s. 68, authorising disclaimer. 

(t) Real Property Act, 1845 (8 & 9 Yict. c. 106), s. 7. 4The deed must bo made 
with the same formalities as are necessary in the case of a deed of disposition by 
a married woman uuder the Ernes and Recoveries Act, 1833 (3 & 4 Will. 4, c. 74), 
s. 77, supra. See title Husband and Wim 
(k) 18 & 19 Viet. c. 39, e. 10. As to the execution of such deeds, seo p. loo, 

pQjtfr, 

(i) 20 & 21 Yict. c. 67. 

(m) Ibid., s. 1. The dispositions etc. so authorised are of any future or 
reversionary interest, whether vested or contingent, belonging to her or her 
husband in her right (without any express restraint on the alienation thereof) 
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All leases authorised by the court under the Settled Estates 1 Act/ 
1877 (»), of any settled estates or of any rights or privileges over 
or affecting the same (o), and all leases authorised by the same Act 
to be made by tenants for life and others (j>), are required to be 
made by deed. 

666. Under the Conveyancing and Law of Property Act, 
1881 (q), a deed is required in the following cases:—A conveyance 
of any property in order that the general words, estate clause, or 
covenants for title or covenants against incumbrances to be implied 
by virtue of the Act may be incorporated therein; mortgages of 
any property in order to incorporate therein the powers of sale, of 
insurance, of appointing a receiver, and of cutting timber conferred 
by the Act (r); conveyances by mortgagees exercising the power of 
sale conferred by the Act («); mortgages in the statutory form 
authorised by the Act of freehold or leasehold land (t ); a release 
of or a contract not to exercise any power (whether coupled with an 
interest or not), if intended to take effect under the Act (a) and 
not under the law existing independently of the Act (b ); the 
appointment authorised by the Act (c) to be made by a married 
woman of an attorney (d); and enlargements under the Act (e) of 
long terms of years (/). A disclaimer of a power must, in order to 


in any personal estate whatsoever to which die became entitled under any 
instrument (other than a settlement or an agreement for a settlement made on 
the occasion of her marriage) made after 31st December, 1857, and (as to 
release) of any power vested in or limited or reserved to her in regard to any 
such personal estate and of her right or equity to a settlement out of any personal 
estate to which she or her husband in her right may be entitled in possession 
under any such instrument as aforesaid. Her husband must concur in the 
doed, which must also be duly acknowledged by her (see ss. 1, 2, 4 ; note (/>), 
p. 367, ante). See title Husband and Wife. 

(») 40 & 41 Yict. o. 18. 

(o) 9. 4. 

(p) S. 46. See title Settlements. 

(q) 44 & 45 Yict. c. 41, ss. 2 (v.), 6, 7 (1), (5), (7), 63. See further as to these 
provisions, title Real Property and Chattels Real. 

(r) Ibid., s. 19 (1) ; see s. 2. See, further, title Mortgage. * 

(«) Ibid., s. 21 (1). See, further, title Mortgage. 

(t) Ibid., s. 26 (1). See, further, title Mortgage. 

(a) 44 & 45 Yict. c. 41. 

(b) 1 bid., s. 52. Tho only powers whioh cannot be released, extinguished, or 
suspended independently oi this enactment are powers simply collateral and 
powers given to married .women and not capable of being released or suspended 
under the Fines and Recoveries Aot, 1833 (3 & 4 Will. 4, o. 74), s. 77, the Mamed 
Women’s Reversionary Interests Aot, 1857 (20 & 21 Yict. c. 57), or the Married 
Women’s Property Aot, 1882 (45 & 46 Viet. c. 75) (see Williams’ Conveyancing 
Statutes, 226, 383—386; Re Chisholm’ 9 Settlement, [1901] 2 Oh. 82; pp. 367, 
369, ante). See, further, title Powers, 

(c) 44 & 45 Yiot. o. 4t. 

id) Ibid., e. 40. See, further, title Husband and Wife. 

■ fe) 44 & 45 Yict. o. 41. 

(/) Ibid., s. 65. The terms which may be so enlarged are those (whether 
created by lease from the freeholder or by underlease) which as originally created 
were for not less than 300 years, and whereof a residue of not less than 200 years 
is subsisting, without any trust or right of redemption affecting them in favour 
ot the freeholder or other person entitled in reversion expectant thereon, and 
without any rent, or with merely a peppercorn rent or other rent having no 
money value incident to the reversion, or having had a rent (not being merely a 
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be effectual under the Conveyancing Act, 1882 (g ), be made by 
deed (h). 

667. All leases authorised by the Settled Land Acts, 1882 to 
1890 (i), to be made by tenants for life and others of any settled 
land are required to be made by deed O’) > except leases made at the 
best rent that can reasonably be obtained without fine and without 
exempting the lessee from punishment for waste for a term of not 
more than three years from the making thereof (/c). 

668. An appointment of a new trustee or new trustees must be 
made by deed in every case in which it is intended to transfer any 
of the trust property by a vesting declaration under the Trustee 
Act, 1898 (l). A declaration by one of three or more trustees of 
his desire to be discharged under that Act (m) must be made by 
deed. A vesting declaration under that Act ( n ), if made upon the 
appointment of a new trustee, must be made by the deed by which 
the new trustee is appointed, and, if made upon the retirement 
under that Act of one of three or more trustees, must be xnado by 
the deed by which the retiring trustee is discharged. 

The choice and appointment of a new trustee or new trustees 
made under the Trustees Appointment Act, 1850 (o), is required * 
to be evidenced by deed ip). 

669. Every instrument intended to be registered under the 
Land Transfer Acts, 1875 and 1897 (q), and to effect a transfer, 
charge, exchange or partition of registered land, or of any registered 
charge thereon, or to effect any alteration of a registered charge, is 
required to be executed as a deed (r). 


peppercorn rent or other rent having no money value) which subsequently has 
been released, or has become barred by lapse of time, or has in any other way 
ceased to be payable; but not including any term liable to be determined by 
re-entry for condition broken, or any term created by sub-demiso out of u 
superior term itself incapable of being enlarged into a fee simple (see Convey¬ 
ancing Act, 1882 (45 & 46 Viet. c. 39), s. 11). 

(a) 45 & 46 Yiot. c. 39. 

(h) Ibid., e. 6. The oporative eifoct of this enactment mainly concerns 
powers simply collateral; see Williams’ Conveyancing Statutes, 281, See, 
further, title Powers. 

(,) 46 & 46 Viet, c.38; 47 & 48 Viet. c. 18; 60 & 61 Viet. c. 30; 62 & 63 
Viet. o. 36; 63 & 54 Viet. c. 69. 

(/) Settled Land Act, 18S2 (45 & 46 Viet. c. 38), e. 7 ; seo ss. 2, G, 8 -12, 17. 
See title Settlements. 


ft) Settled Land Act, 1890 (53 & 54 Viet. c. 69), s. 7. 

(l) 66 & 67 Viet. o. 63, s. 12 (1), replacing the Conveyancing and Law of 
Property Act, 1881 (44 & 45 Viet. c. 41), s. 34 (1), to the same offoct. See, 
further, title Trusts and Trustees. 

(m») 66 & 07 Viot. c. 53, b. 11(1), replacing the Conveyancing and I$iw of 
Property Aot, 1881 (44 & 45 Viet. o. 41), s. 32 (1), to the same effect. See, 
further, title Trusts and Trustees. 

(») 56 & 57 Viet. c. 63, s. 12 (1), (2), replacing the Conveyancing and Law of 
Property Act, 1881 (44 & 45 Viet. c. 41), s. 34 (1), (2), to the same effect. ]3eo, 
further, title Trusts and Trustees. 

(o) 13 & 14 Viet. c. 28, s. 3. As to the execution of suoh deeds, see p. 399, post. 

(j>) It is only for the purpose of preserving evidence that the appointment 
is required to be made to appear by some deed. The appointment itself need 
not be by deed. It will be sufficient if made by writing, without seal, as the 
Trustees Appointment Act, 1890 (53 & 64 Viet. o. 19), s. 3 (1), extends the 
statutory power for the appointment of new trustees for the time being in force 
to all land acquired, and held on trust for any purpose to whioh the Trustees 
Appointment Act, 1850 (13 & 14 Viet. o. 28), applies. 

If) 38 & 89 Viet. c. 87, sa. 22, 29, 34; 60 & 61 Viot. o. 65, s. 9 (3). 

(w) Land Transfer Buies, 1903, No. 107, Statutory Buies and Orders Be vised, 
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670. The following matters are required to ho carried out by 
deed:—Assignments of the copyright in new and original sculptures, 
models, copies or casts (s); transfers of shares in companies, 
which are subject to the provisions of the Companies Clauses 
Act, 1845 (t); mortgage debentures issued by companies under 
the Mortgage Debenture Acts, 1865 (u) and 1870 (a). An attorney 
to act for tho purpose of malting a transfer of any stock of any 
company or corporation, funds or annuities transferable in the 
books of the Bank of England or the Bank of Ireland, must be 
appointed by writing under the hand and seal of the stockholde? (&). 
The relinquishment of holy orders under the Clerical Disabilities 
Act, 1870 (c), can only be offected by deed. 

671. Every contract made by an urban authority under the 
Public Health Act, 1875 (d), and exceeding £50 in amount 
or value, is required to be in writing and sealed with the common 
seal of such authority («). 

672. Bills of sale of personal chattels made or given by way of 
security for the payment of money by the grantor thereof are void 
unless made by deed in statutory form (/). 

673. Transfers of British ships or any share therein, when made 
to persons qualified to own a British ship, are required (g) to be 
made by bill of sale in the form of a deed. And mortgages of 
British ships or any share therein and transfers of registered 
mortgages of British ships or any shave therein are required (h) to 
he made in the form of a deed. 


Vol. VII., Land Registration, England, pp. 33—109. As to attestation of such 
instruments, see p. 399, post. 

(e) Sculpture Copyright Act, 1814 (64 Geo. 3, c. 60), s. 4. As to tho execu¬ 
tion of such deedB, Bee p. 398, post. See, further, title Copybioiit, Vol. VIII., 

р. 207. 

(<) 8 & 9 Viet. c. 16, s. 14; Powell v. London and Provincial Bank, [1893] 
2 Oh. 655, 0. A.; see Williams on Personal Property, 16th ed., 298, 299. 
Shai es in companies registered under the Companies Act, 1862 (25 & 26 Viet. 

с. 89), s. 22, or tho Companies (Consolidation) Act, 1908 (8 E<hv. 7, c. 69), s 22, 

are transferable in manner provided by tho aitides of the company. Such 
transfers may bo, but aro not necessarily, required to be made by deed 
(see Be Tahiti Cotton Co., Ex part * Sargent (18741, L. R. 17 Eq. 273, 280; 
SocidtS Genirale de Parts v. Walker (1886), 11 App. Cas. 20, 22; Ireland 
y. Hart, [1902] 1 Ch. 522, 524, 527, 628. See, further, title Companies, 
Vol. V. . 

(u) 28 & 29 Viet. o. 78, s. 26. 

(а) 33 & ’34 Viot. o. 20, s. 15, See, further, title Companies, Vol. V. 

(б) ,> T ational Debt Aot, 1870 (33 & 34 Viet. c. 71), ss. 22, 73. As to the 
attestation of such instruments, see pp. 398, 399, post. 

(c) 33 & 34 Viet. o. 91, s. 3, by which enrolment and other formalities are 
required. See p. 399, post, as to tho execution and attestation of such deeds. 
See, further, title Ecclesiastical Law. 

' (d) 38 & 39 Viot. o. 65, s. 174 (1); see ss. 5—8, 10, 12. 

(el Hunt v. Wimbledon Local Board (1878), 3 O. P. D. 208, 213; Young & Co. 
y. Royal Leamington Spa Corporation (1883), 8 App. Cas. 617 ; compare Eaton y. 
Basher (1881), 7 Q. B. D. 529, C. A.; A.-G. Y. Gaskill (1882), 22 Ch. D. 537. 
See, further, titles Local Government ; Public Health ; etc. 

(/) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Viet. c. 43), s. 9. 
See, further, title Bills op Sale, Vol. IIL, pp. 1 et seq. 

(g) Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), ss. 1, 2, 24, 65 (2), and 
Sohed. L ; Chasteauneuf v. Capeyron (1882), 7 App. Cas. 127, P. 0. 

(A) Merchant Shipping Act, 1894 (67 & 68 Viet. o. 60), ss. 1, 2, 31, 37, 65 (2), 
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674. Apprenticeship to the sea sorvice is apparently required to 
be made by indenture (i). 

Sub-Sect. 3.—■/» Equity. 

675. Whenever any question is raised (whether for the purpose 
of asserting some equitable right or otherwise) in any court possess¬ 
ing equitable jurisdiction as to the effect of any assurance or alleged 
.assurance of some legal estate or interest in any real or personal 
property or other legal right, the invariable rule is that the validity 
of the assurance, as regards its operation to convey any such legal 
estate, interest or right, must be tested by the rules of common 
law or statute required to be observed in order that it may take 
effect at law. In other words, equity follows, and has always 
followed, the law with respect to the formalities necessary for the 
conveyance of any legal estate, interest or right ( k ). For example, 
if a claim to assert some equitable interest or right in or to any 
lands or goods be met with a plea of purchase of the legal estate or 
interest therein for value and without notice of the equitable interest 
or right assorted, a conveyance of such legal estate or interest must 
be proved which is valid at law ( l ); and in any case in which a deed. 
is required to mako the conveyance valid at law it must be shown 
that a deed was employed (m). So, also, whenever any claim is 
asserted in any court of equitable jurisdiction under any assurance 
or alleged assurance made gratuitously of any legal estate, interest 
or right, a conveyance theroof must bo proved which is valid at law; 
and if a deed be required to effect such conveyance at law, the 
assurance is of no effect in equity without deed. It is settled that 
(where no declaration of trust is made) equity will not interfere to 
enforce or uphold a voluntary gift, which is incomplete for want of 
compliance with the formalities required at law, of any legal estate, 
interest or right (n). Thus, any voluntary gift made without deed 
(and without any declaration of trust) of any legal estate of freehold 


and Q ohed. I. As to the execution of sucli deeds, seo p. 398, post; and sen, 
further, title SnirriNO and Navigation. 

(£) Merchant Shipping Act, 1894 (57 & 58 Viet. c. GO); see ss. 10G -109, 
742 (». v. “ Seaman ”). See, further, title Shipmno and Navigation. 

(k) See cases cited in notes (l) to (</), infra; 1 Story, Equity Jurisprudence, 
13th od. by Bigelow, s. 64, p. GO. 

(l) See Bassett v. Nosworthy (1673), Cas. lamp. Finch, 102, 103; Brace v. 
Marlborough (Duchess) (1728), 2 P. Wins. 491, 490; Willoughby v. Willoughby 
(1787), 1 'fenn Rep. 763, 767, 773; Rooper v. Harrison (1855), 2K.&J. 86, 108, 
109; Phillips v. Phillips (1861), 4 De Q-. P. & J. 208,215, 216; Clernoui v. Geach 
(1870), 6 Cn. App. 147; Pilcher v. Rawlins (1872), 7 Ch. App. 259; Heath v. 
Crealock (1874), 10 Ch. App. 22, 29, 30 ; Joseph v. Lyons (1884), 15 Q. 3. 1). 
280, O. A. ; Hallos v. Robinson (1885), 15 Q. B. I). 288, O. A.; Taylor v. Russell, 
[1892] A. O. 244, C. A.; Bailey v. Barnes, [1894] 1 Ch. 25, 36, 0. A.; Synge v. 
Synge, [1894] 1 Q. B. 466, 471, 0. A.; Taylor v. Londdh and County Banking 
Co., [1901] 2 Ch. 231, 0. A. 

(w») Consider the cases cited in the preceding note, and Potter v. Sanders 
(1846), 6 Hare, 1 ; National Bank of Australia v. United Hand in Hand and 
Band of Hope Co. (1879), 4 App. Cas. 391, 407, P. 0.; National Provincial Bank 
of England v. JacJcson (1886), 33 Ch. D. 1, 0. A. 

(«) Colman v. Barrel (1789), 1 Ves. 50, per Lord Eldon, L.C., at pp. 52, 55; 
EUison v. Ellison (1802), 6 Ves. 656, 662 ; Anirobus v. Smith (1805), 12 Ves. 39; 
Edwards v. Jones (18‘J6), 1 My. & Cr. 226, 237, 238; Dillon v. Coppin (1839), 
4 My. & Cr. 617; Meek v. Kettlewell (1843), 1 Ph. 342, 347, 348; Miboy 
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Sect. 2. 

When a 
Deed Is 
necessary. 

Deed not 
required for 
the creation 
of a trust or 
the assurance 
of any equit¬ 
able interest. 

Creation of 
trusts. 


Assurances of 
equitable 
estates or 
interests. 


in possession or remainder in any land (o), or of any legal term of 
years in any land (p), is altogether void in equity as well as at law. 
And a voluntary release of a debt owing at law is void, if not made 
by deed, both at law and in equity (q). 

676. A deed is not required by the rules of equity either for the 
creation of any trust or for the assurance of any equitable estate or 
interest in any real or personal property held on trust or subject to 
any equity giving rise to an equitable estate or interest, such as 
the equity of redemption (r). Thus, trusts of chattels personal,may 
well be created by word of mouth («). But all declarations or 
creations of trusts or confidences of any lands, tenements, or 
hereditaments must be manifested and proved by some writing 
signed by the party who is by law enabled to declare such trusts or 
by bis last will in writing (t). They are not, however, required to 
be made by deed (a). 

677. All grants and assignments of any trust or confidence are 
required to be in writing signed by the party granting or assigning 
the same or by his last will ( b ). And no action can be brought 
upon any contract or sale of lands, tenements or hereditaments, or 

Lord (1862), 4 Da G. F. & J. 264, 0. A.; Jones v. Lock (1865), 1 Ch. App. 
25, 28; Warrtner y. Rogers (18*73), L. E. 16 Bp 340; Richards v. Delbridge 
(1874), L. It. 18 Eq. 11; Moore v. Moore (1874), L. R. 18 Eq. 474 ; Heartley y. 
Nicholson (1875), L. R. 19 Eq. 233 ; Re Breton's Estate, Breton v. Woollven (1881), 
17 Ch. D. 416; Re Shield, Pethybridge y. Burrow (1885), 63 L. T. 5, C. A. 

! o) Warriner v. Rogers, supra; see pp. 361, 367, ante, 
p) Richards v. Delbridge, supra; see p. 368, ante. 

g) Edwards v. Walters, [1896] 2 Oil. 157, 168, 172, 0. A. ; see p. 363, ante, 
r ) See Perkins, Profitable Book, s. 62; Plowd. 350; Doctor and Student, 
Dialogue II., 17th ed., chaps, xxii. and xxui., pp. 171,173—175; Bacon on Uses, 
13,14,60 ; Shep. Touch. 517—521; Gilbert on Uses, 3rd ed. by Sugden, 50, 70, 
475; Fonblanque, Treatise on Equity, 5th ed., i„ 176; ii., 21; 1 Sanders on Uses, 
4th od., 65, 210,315,316, 342; 9 Bythexvood and Jarman on Conveyancing, 3rd ed. 
by Sweet, 218, n. (4th od. by Bobbins, Yol. IV., p. 460, n.); Williums on Real 
Property, 13th ed., 169, 437 (20th ed., 180, 187, 534, 538); Lewin on Trusts, 
6th ed., 45. et seq., 572 (11th ed., 51 ef seq., 868); 2 Davidson, Precedents ih 
Conveyancing, 4th ed., p. 449, n. ; and consider the cases cited in notes (a), 
(o), (g), (A), infra. It seems to have been a rule of the old law of uses that 
upon the grant of a thing which could not pass without deed, such as a rent, 
a use in favour of a stranger to the grant could not be raised without deed; cle 
Parvis v. Yeaton (1614), 1 Boll. Bep. 72, 73 ; Vin. Abr. Usee (O. 2), pi. 3; 
Gilbert on Uses, 3rd ed. by Sugden, 475 1 . It has been suggested that thin 
rule may affect the modern law of the creation of trusts (Lewin on Trusts, 
6th ed„ 46; 11th ed., 62). But it is submittod that, in modem law, a declara¬ 
tion of trust of any inoorooreal hereditament is valid and effectual without deed, 
provided that s. 7 of the Statute of Frauds (29 Car. 2, c. 3) be complied with. 

(a) Nab v. Nab (1718), 10 Mod.-Rep. 404, per Parker, L.O., at p. 405; Fordyce 
v. Willis (1792), 3 Bro-. 0. 0. 577, per Lord Thttklow, L.O., at p. 587 ; Bayley y. 
Boulcott (1828), 4 Buss. 345, per Leaoh, M.B., at p. 347 ; Benbow v. Townsend 
(1833), 1 My. ft K. 506 ; MFadden v. Jenkyns (1842), 1 Hare, 458, per WlGRA&r, 
Y.-O., atp. 461; S. C.* (1842), 1 Ph. 163', per Lord Lynphurst, L.O., at p. 
157 ; Vandenberg v. Palmer (1853), 4 K. ft J. 204 ; Jones v. Lock (1865), 1 
Ch- App. 25, per Lord ORanworth, L.O., at p. 28. 

(<) Statute of Frauds (29 Car. 2, c. 3), s. 7 Smith v. Matthews (1861), 3 De 
Ch F. ft J. 139, 0. A. S. 8 excepts trusts arising or resulting by implication or 
construction of law, or transferred or extinguished by operation of law. 

(a) Shortridge v. Lamplough (1700), 7 Mod. Bep. 71, per Holt, O.J., at p. 78, 
Ex. Ch.; and consider Forster v. Hale (1798), 3 Yes. 696» 707; Rochefoucauld y. 
Boustead, [1897] 1 Ch. 196, 205—207, 0. A. 

(5) Statute of Frauds (29 Oar. 2, c. 3), s. 9. 
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any interest in 0 / concerning them, unless the agreement upon 
which such action shall be brought, or some memorandum or note 
thereof, shall be in writing and signed by the party to be charged 
therewith, or some other person thereunto by him lawfully 
authorised (c). Every assurance of any equitable estate or interest 
in any lands, tenements, or hereditaments (d), or (as it appears) 
in any personal chattels, must therefore be so put in writing and 
signed ( e ); but it is not necessary that any such assurance shall be 
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Ct) Statute of Frauds (29 Oar. 2, 0 . 8), s. 4. 

(d) Ibid., a. 9. It is thought that s. 9 of the Statute of Frauds (29 Car. 2, 
0 . 8) applies to the assurance of au equitable estate or interest arising in 
any lands or hereditaments under any implied or constructive trust, suoh, as 
the equitable charge created by a deposit of title deeds or any other agree¬ 
ment to mortgage, the purchaser’s equitable estate arising under a contract 
to purchase land. See Re Richardson, ShiUito v. Ifobson (1885), 30 Ch. D. 
396, 0. A.; 53 L. T. 746, where it was held that an attempted oral gift of 
a title deed of land, which had been deposited with the donor as security 
for an advanco, and of the money so secured, was void. Kay, J., held that the 
attempted gift of the money secured was void, because there had been no com¬ 
plete assignment at law of the mortgage dobt (see note (q) on p. 374, ante ); 
and no appeal was brought from his decision on this point. It does not appear 
that s. 9 of the Statute of Frauds (29 Car. 2, c. 3) was referred to, but it is* 
submitted that it was applicable to the equitable oharge attempted to be given. 
It seems, however, to be a question whether s. 9 of the Statute of Frauds applies 
to the assignment of tho equitable estates or interests arising under the equity 
of redemption. But there appears to be no doubt that s. 4 of that Act applies 
to all contracts or sales of or concerning such estates or interests (see Re Collins, 
Ex parte Ferry (1843), 3 Mont. D. & Do G. 252 ; lie Beetham, Ex parte Broderick 
(1886), 18 Q. B. D. 380; so that practically this question is limited to 
gratuitous assurances of such estates or interests (see notes (A), (*), on p. 376, 
post). As to those, it appears to be arguable that assignments of an equity of 
redemption are not within s. 9 of the statute. It is true that in some early cases 
it wab said that a mortgagee is a trustee for his mortgagor for some purposes 
(seo Casborne v. Scurfe (1787), 1 Atk. 603, 606; Downes v. Grazclrook (1817), 3 
Mer. 200, 207, 209). But this view was afterwards abandoned, and it has boen 
repeatedly laid down that, so long as tho mortgage is on foot, the mortgagee 
is not a trustee for, or in a fiduciary relation to, the mortgagor ( CholmoncUley 
(Marquis) v. Clinton (fiord) (1820), 2 Jac. & W. 1, per Lord Eldon, L.O., 
at pp. 183, 185,186; Taylor v. Bussell, [1892] A. 0.244, per Lord-JlEnscHELL, at 
p. 255; Kennedy v. Re frafford, [1896] 1 Ch. 762,0. A.,per Kay, L.J., at p. 774; 
soe also Be Alison, Johnson v. Mounsey (1879), 11 Ch. D. 284, 0. A.; Warner v. 
Jacob (1882), 20 Ch. D. 220). It has also been expressly held that an equity 
of redemption is not a “trust” within s. 10 of tho same statute (Lyster v. 
Dolland (1792), 1 Yes. 431,436; see Blanket v. Femon( 1742), 2 Atk. 290, atp. 293). 
It appears that prior to the Statute of Frauds (29 Car. 2, o. 3) equitable interests 
were transferable by parol (see note (r) on p. 374, ante); and, apart from that 
statute, it is believed that there has been no legislation which alters the law in 
this respect. But the regular practice of conveyancers has been to make all 
assignments of on equity of redemption by deed, though it has been admitted 
that this is not necessary, and that, as regards sales, mortgages, or other con¬ 
tracts of or concerning an equity of redemption, a signed writing is all 
that is required (see 9 Bythewood and Jarman, Conveyancing, 3rd ed. by 
Sweet, 218, n. (4th ed. by Bobbins, Yol. IY., p. 460, n.); Williams on Beal 
Property, 13th ed., 437; 2 Davidson, Precedents in Conveyancing, 4th ed., 
p. 449, n.). And in praotice no one could be advised to make any voluntary 
assurance of an equity of redemption otherwise than by deed (see note (A) on 
p. 877, post). 

(e) It has been doubted whether the 9th seotion of the Statute of Frauds (29 
Oar. 2, e. 3) extends to trusts of chattels personal (see Lewin on Trusts, 6th ecl. t 
573; 11th ed., 869); and there appears, indeed, to be some ground lor the view 
that as. 7—9 of this Act form one fasciculus of clauses relating only to lands, 
tenements, and hereditaments. But the point has never been decided; and s. 9 in 
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skot. t . evidenced by deed (/). There is no doubt that a deed is not 

When a necessary to the validity o! any such assurance, if made for 

Deed is valuable consideration ( g ). And it is thought that, upon principle 

necessary, an( j according to the preponderance of authority, a deed is not 

necessary to effect the gratuitous assurance of any purely equitable 
estate, interest or right, in any real or personal property, provided 
that the intention of actual and immediate assignment (as dis¬ 
tinguished from a mere promise of future assignment or gift) be 
clearly expressed and that the assurance be put in writing and 
signed by the assuror (h). This principle would seem rflso 
properly applicable to an express release made gratuitously of any 
purely equitable estate, interest or right, in any lands or goods, 
such as the release of an equitable charge thereon (i). But the 


terms applies to all trusts and makes no exception of trusts of chattels personal; 
and seener Wood, V.-O., Jcrdein v. Bright (1861), 2 John. & H. 325, 330, 331. 

( /) See notes (r), (a), on p. C74, ante. 

(g) See the authorities cited in note (r), p. 374, ante; and Ex parte Leathes 
(1633), 3 Deae. & Ch. 112; lie Ogboume, Ex parte Ueathcoale (1842), 2 Mont. D. 
& Do G. 711; Diahtonv. Withers (1862), 31 Benv. 423, 424; Neve v. Fennell 
(1863), 2 Hem. & M. 170, 186; Tehb v. Hodge (1869), L. R 5 0, P. 73, Ex. Oh.; 
Credland v. Potter (1874), 10 Oh. App. 8, 12, 14. It is a general rule of equity 
that an agreement made for valuable con&iderati >n to assign any equitable 
estate or interest in any property may operate as an equitable assignment thereof; 
see Row v. Dawson (1749), 1 Yes. Sen. 331; Wright v. Wright (1750), 1 Yes. 
Sen. 409; William Brandt’s Sons <fc Co. v. Dunlop Rubier Co., [1905] A. 0. 454, 
per Lord Maokaouten, at pp. 461, 462. 

(A) See note ( d) on p, 375, ante, as to a voluntary gift of an equity of redemp¬ 
tion. It haB been established by modern authority that a direct assignment may 
well be made, without valuable consideration, of an equitable chose in action 
(Kekewich v. Manning (1851), 1 De G. M. & G. 176, 0. A. ; Voyle v. Hughes 
(1854), 2 Sm. & O. 18; Donaldson v. Donaldson (1854), Kay, 711; Gilbert v. 
Overton (1864), 2 Hem. & M. 110; Re Way’sTrusts (1864), 2 De G. J. & Sm. 365, 
0. A.; Re Patrick, Bills v. Tatham, [1891] l Ch. 82, C. A.—in all of which cases, 
though the assignment was made by deed, the point decided was that an actual 
assignment of, as distinguished from a mere promise to assign, an equitable 
interest is valid, though made gratuitously). And it has been further held that 
a gratuitous assignment of an equitablo chose in action may be made by a signed 
writing without deed (Lambs v. Orton (I860), 1 Drew. & Sm. 125"; Re King, 
Sewell v. King (1879)) 14 Oh. D. 179 ; Harding v. IJarding (18861, 17 Q. B. D. 
442; Re Griffin, Griffin v. Griffin, [1899] 1 Ch. 408); see also 3 Davidsor 
Precedents in Conveyancing, 3rd ed., 692, 693. 

(i) If u voluntary gift of any equitable interest can well be made without 
deed, it appears to follow that a voluntary release of an equitablo inter ost can 
also be mode without deed. The case of Re Hancock, Hancock v. Bcrreg (1888), 
67 L. J. (car.) 793, may, however, be thought to make against this view. In 
that caso there had been a mortgage by deed of an equitable reversionary chose 
in action. After the mortgage debt had been barred by the Statute of Limita¬ 
tions,* tho mortgagee sent the mortgage deed to the mortgagor with a lettor 
expressing the intention of giving him the deed. There was also some slight 
expression of a desire on the part of the mortgagee to relinquish his claim under 
the mortgage ; but it whs considered that the letter did not amount to a transfer 
of the mortgagee’s interest in the mortgaged property. In these circumstances 
it was held by Kay, J., that tho mere gift of the mortgage deed did not amouut 
to a release of the mortgagee’s interest in or chargo upon tho mortgaged pro¬ 
perty. The learned judge said that it was necessary that a gratuitous release 
of the mortgage debt should be by deed. This dictum is no doubt correct 
m itself, a debt being a legal chose in notion ; see note (q), p. 374, ante. 
It is submitted, however, that the question really raised was, not whether 
the mortgage debt was released, but whether the mortgagee’s interest 
(which could only be purely equitable) in the mortgaged property was 
released; and that the actual authority of the cane ip ponBqed to the ruling 
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conclusive And irrevocable effect of a deed as regards any gratuitous Scot, s. 
assurance contained therein (j) is recognised in equity as well as at When a 
law ; and any gratuitous assignment made by deed of any purely De ®d is 
equitable estate, interest or right, is indubitably effective (A:). ne ces $J |ft 

678* The equitable rule is clear that, with respect to the Effect in 
consequences of any act stipulated in a binding agreement to be eqn [^? f 
performed, what ought to be done is to be treated as actually ^^caiiy 
accomplished (l), and by virtue of this rule where a contract enforceable, 
specifically enforceable is made for the acquisition of some estate 
or interest in real or personal property, for the assurance of which 
a deed is required either by common law or statute, any party to 
the contract, who has duly performed his part of the agreement, is 
entitled, as against all persons against whom the contract can be 
specifically enforced, to enjoy the like advantages as if the contract 
had been completed by the deed required (m). 

Thus, where an enforceable contract (n) has been made for 


that the mere gift of the mortgage deed did not have the effect of releasing the 
charge. In deoiding this the learned judge followed the cose of Ite Richardson. 
Shillito v. Hobson (1885), 30 Ch. D. 398, 0. A. (see note (d), p. 375, ante), and 
declined to follow an old decision to the contrary effect (Richards v. Syms 
(1740), Barn, (oh.) 90, which had previously been treated as authoritative, even 
in the House of Lords: Byrn v. Godfrey (1798), 4 Yos. 5, 10; Dujfield v. Elwes 
(1827), 1 Bli. (n. 8 .) 497, 536, 540, H. L.; Cross v. Sprigg (1819), 6 Hare, 552, 
556). On one point, however, it is submitted that the decision in Re Hancock, 
Hancock v. Berrey (1888), 67 L. J. (ch.) 793, was wrong. The judge said that 
lie would, if necessary, hold that tne mortgage deed itself could be recovered 
back from the mortgagor. But it is settled that the gift and delivery of the 
mortgage deed by mortgagee to mortgagor passes to the latter the property in 
the deed considered as a piece of parchment (Barton v. Gainer (1858), 3H.&N. 
387 ; Rummens v. Hare (1876), 1 Ex. D. 169, 0. A.; see note (</), t>. 410, post). 
In Re Richardson, Shillito v. Hobson, supra, the deed purported to be given was 
not the moitgage deed and was not the absolute property of the donor. 

(i) Soe p. 358, ante. 

(ft) See the cases oited in note (7j) on p. 376, ante; also Petre v. Espinasse 
(1834), 2 My. & K. 496; Bill v. Oureton (1835), 2 My. & K. SOS; M'Donnell v. 
Hesilrige (1852), 16 Beav. 346; Pearson v. Amicable Assurance Office (1859), 27 
Beav. 229. Hence it is the invariable practice of conveyancers, when instructed 
to draw any voluntary settlement, assignment, release, or other assurance of any 
equitable estate, interest or right, to embody the parties’ intention in a deed; see 
3 Davidson, Precedents in Conveyancing, 3rd ed., pp. 962, 1278 ; Yol. Y., 
Part II., pp. 139, 140; Encyclopaedia of Forms and Precedents, Vol. II., 
pp. 444, 445, 448; Yol. XIII., pp. 180, 579 ct sea. 

(I) Lechmere v. Carlisle ( Earl) (1733), 3 P. Wins. 211, 215; Guidot v. Guidot 
(1745), 3 Atk. 254, 256; Trafford y. Boehm (1746), 3 Atk. 440, 446; Crabtree v. 
Bramble (1747), 3 Atk. 680, 687; Drury v. Buckinghamshire (Earl) (1761), 2 
Eden, 60, 65; Stead y. Newdigate (1817), 2 Mer. 521, 530; Lysugkt v. Edwards 
(1876), 2 Oh. D. 499; Re Cary-Elwes' Contract, [1906] 2 Ch. 143, 149. 

On) See the cases cited in the following notes; Judicature Act, 1873 (36 & 
37 Yict. c. 66), ss. 24, 25 (11). It should be noted .that, whilst equitable 
assignments made without deed by way of sale or mortgage of lands, tene¬ 
ments or hereditaments, or of shares in companies transferable by deed, are 
governed by the general rules of equity affecting such dispositions, similar 
assignments of ships or any share therein are subject to special provisions of 


the Merohant Shipping Act, 1894 (57 & 68 Yict. o. 60), s. 67 (see Blacky. 
Williams , [1896] 1 Oh. 408; Barclay & Co., Ltd. y. Poole, [1907] 2 Ch. 284; and 
title Shipping and Navigation) ; and equitable assignments of tangible goods, 
either absolutely or by way of mortgage, are affected by the Bills of Sole Acts, 
1878 and 1882 (41 & 42 Yiofc. o. 31; 45 & 46 Yict. o. 43); see title Bn,ns o» 
Sain, Vol. in., p. 13. a 

(n) For the contract, if of lap*)*, tenements or hereditaments, or any interest 

H.U—X, P 
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When a 
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necessary. 
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which a deod 
must be 
written. 

Language; 
manner of 
writing. 


granting a lease for life (o) or years (p) of any land or (as it 
appears) any incorporeal hereditament (g), both the landlord and 
the tenant thereunder are respectively entitled to enjoy and to 
enforce the same rights in respect of the hereditaments agreed to 
be demised as if the lease contracted for had actually been duly 
granted (r). But this right belongs to each of these persons as 
against those persons only whom he can oblige to perform the 
contract specifically (s) and in those courts onlv which have 
jurisdiction to decree such specific performance (£). The sapae 
doctrine applies where a landowner has for valuable consideration 
made an agreement in writing, duly signed (u), to grant the right to 
enter upon his land and remain there for a certain time (a) or to 
grant an easement thereover ( b ). 

Shot. 8. — The Form of a Deed. 

Sub-Seot. 1 .—Mater ful w which inscribed and Mode of Inscription. 

679. A deed must be written on paper or parchment, and not on 
any other substance (c). A sealed writing inscribed on any other 
substance, as on wood, stone, slate, linen, cloth, leather, or steel, 
cannot take effect as a deed (d). A deed may be written in a 
book (e). It may be written in any language and in any character (/); 


in or concerning them, to bo enforceable, the agreement, or some memorandum 
or noto thereof, must be in writing and signed by the party to be charged 
therewith or some person by him thereunto lawfully authorised (Statute of 
Frauds (29 Car. 2, c, 3), s. 4; pp. 374, 375, antej; Wills v. Slradltng (1797), 3 
Yes. 378; Edge v. Strafford (1831), 1 Cr. & J. 391; Webber y. Lee (1882), 9 
Q. B. D. 316, C. A.). 

(o) Zimbler y. Abrahams, [1903] 1 K. B. 677, 0. A, 

(p) Soe Parker v. Taswell (1858), 2 Do G. & J. 659; Bond y. Hosting (1861), 1 
B. & S. 371; BoUason v. Leon (1861), 7 H. & N. 73; Tidey v. Mollett (1864), 
1C 0. B. (N. s.) 298. 

(q) ljowe v. Adams, [1901] 2 Oh. 698, 600. 

(r) Walsh v. Lonsdale (1882), 21 Ch. D. 9, 0. A.; Furness y. Bond (1888), 4 
T. L. R. 467; Lowther v. Jleaver (1889), 41 Oh. D. 248, 264, C. A.; Crump v. 
Temple (1890), 7 T. L. B. 120; Manchester Brewery Co. v. Coombs, [1901] 2 Oh. 
608, 617. 

(«) See Swain v. Ayres (1888), 21 Q. B. D. 289, 293, 296, 0. A. These, of 
course, do not include persons who have for valuable consideration and witlu. if 
notice of the contraot acquired any legal estato or interest in the land affected 
( Synge v. Synge, [1894] 1 Q. B. 466, 471), 0. A. 

(t) Foster v. Beeves, [1892] 2 Q. B. 235, 0. A. (where it was held that the 
principle did not apply in a. county oourt in the ease of a contract which by 
reason of the value of the property waB not within the equitable jurisdiction). 

(u) See note («) on p. 362, and pp. 374, 376, ante. 

(a) See Lowe y. Adams, supra; and title Beat, PROPERTY AND Chattel! 
Beal 

( b ) See per Lind LET and Bowen, L. JJ., in Dalton y. Angus (1881), 6 App. Oas. 
740, 765, 782 ; May v. Belleville, [1905] 2 Oh. 606 ; and title Easements and 
Pbofits A Pbendhe* 

(c) Goddard's Case (1684), 2 Co. Bep. 4 b, 5 a; Oo. Litt. 35 b, 229 a; 2 Oo. Inst. 
672; Shep. Touch. 60, 52, 54 ; 2 Bi. Com. 297; Williams on Beal Property, 
13th ed., 163 (20th ed., 153). Mr. Preston, in hie edition of Sheppard’s Touchstone, 
pp. 60, 54, has added vellum to the substances on which a deed may be 
inscribed. But vellum is nothing more than a fine kind of parohment. 

(d) Y. B. 25 Edw. 3, 83, pi. 9; Y. B. 44 Edw. 8, 21, pi. 28; Y. B. 12 Hen. 4, 
23, pi. 8; Y. B. 27 Hen. 6, 9, pi. 1; Fitzherbert, (hand Abridgment, Fine#, 
116; Fitz. Nat. Brey. 122,1; Co. Litt. 86 b, 229 a. 

(«) Fox y. Wright (1598), Oro. Eliz. 613, 

if) Shep. Touch. 55: 2 Bl. Com. 297. 



ftfcr I.—Deeds. 


879 


and it is not necessary that the writing be done with pen and ink; 
it may be executed in pencil or with paint, in print, by engraving, 
lithography or photography, or in any other mode of representing 
or reproducing visible words (g). 

\ Sub-Seot. 2.— Deed PoU or Indenture. 

680. Deeds are either deeds poll or indentures ( h ). A deed poll 
is a deed made by and expressing the active intention of one party 
only; though more persons than one may join in expressing by a 
died poll the same active intention. A deed poll is so called because 
the parchment required for such deeds has usually been polled or 
shaven even at the top. An indenture is a deed to which two or 
more persons are parties, and which evidences some act or agree-, 
ment between them other than the mere consent to join in expressing 
the same active intention on the part of all. An indenture derives 
its name from the fact that the parchment on which such a deed 
was written was indented or cut with a waving or indented line at 
the top (i). A deed executed before the 1st of January, 18-15, is 
not an indenture unless it were actually indented, even though it 
wore therein stated to be an indenture (k). But a deed executed 
after the 1st of October, 1845, and purporting to bo an indenture, 
has the effect of an indenture, though not actually indented ((). 

681. Under a deed poll an assurance may be made or an obligation 
created by the maker of the deed to or in favour of any person suffi¬ 
ciently designated theroin; and any such person may maintain an 
action upon the deed for the broach of any obligation or duty so 
created(m). A person may also take, under an indenture inter partes 

(g) Seo Schneider v. Morns (1814), 2 M. & S. 288; Qcary v. Physic (1826), 5 
B. & 0. 234, 237; Bennett v. Dnmjitt (1867), L. It. 3 0. P. 28; Dench v. Dench 
(1877), 2 P. D. 60; Tourret v. Gripps (1870), 48.L. J. (oh.) 567; Interpretation 
Act, 1889 (52 & 63 Viet. o. 63), s. 20. See, as to the greater weight to bo 
attached to written alterations of a printed deed, Itobertson v. French (1803), 4 
East, 130, at p. 136; Glynn v. Margetson <fc Co., [1893] A 0. 361, at pp. 354, 358. 
(A) Littleton’s Tenures, as. 218, 370—377; Co. Litt. 35 b; Shep. Touch. 60. 
(t/ Co. Litt. 229 a, and n. (1); Shop. Touch. 60; 2 Bl. Com. 295, 296; Williams 
on Beal Property, 13th ed., 162, 163; 20th ed., 152, 153; and see Davidson, 
Precedents in Conveyancing, 4th ed. f Yol. I., 31, 32, 37; 3rd ed., Yol. III., 
Part II., 1281; 3rd ed., VoL V., Part II., 197, 269, 279. The practico of 
indenting originated in early times, when deeds were short, and two or more 
oopies were written on one piece of parchment with eomo words in between, and 
each part was cut off in a waving or uneven line, which might afterwards show 
that it tallied with the other part or parts. Afterwards indenting only was used 
(see authorities cited). 

(A) Stile’s Case (1696), 5 Co. Hep. 20 b; Co. Litt. 143 b, 229 a; Shep. !Jouch. 
60. It appears, however, that a man might bind himself by executing a doed 
not indented, but expressed to be made botween parties, in the same manner us 
if the doed were in the form of a deed poll (see Salter y. Kidgley (1689), Carth. 
76; 1 Show. 68; Holt (k. b.), 210 ). And a deed actually indented might take 
effeot as a deed poll, if not expressed to be made between parties (Cooker v. Child 
(1673), 2 Lev. 74). 

(l) Beal Property Aot, 1845 (8 & 9 Yict. o. 108), s. 6. This Act (by s. 1) 
repealed stat. 7 & 8 Yict. o. 76, s. 11, providing that, after 31st Docembor, 1844, 
it should not be necessary in any case to have a deed indented. 

(m) Scudamore v. Vandenstene (1687), 2 Co. Inst. 673; Oreenv. Horne (1694), 1 
Salk. 197; Lowther v. Kelly (1723), 8 Mod. Bep. 116, 118. It is not necessary 
that he should be designated by name (Sunderland Marin* Insurants Co. Y. 
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Shot. s. to wfn'ch he is not named as a party, an estate in remainder (»), or. 
The Pern ns it appears, by way of use or trust (o). And a power of attorney 
of a Deed, may be given by an indenture made inter partes to a person not 
named as a party thereto {p). 

And under an indenture executed after the 1st of October, 1845, 
an immediate estate or interest in any tenements or hereditaments 
maybe taken, although the taker be not named a party to the samo 
indenture (#). The benefit of a condition or covenant respecting 
any tenements or hereditaments may also be taken under such an 
indenture by one not named a party thereto, but it is a question 
whether these covenants are confined to those of which the benefit 
may run with the land (r). Such covenants, however, cannot bo 
effectually made by indenture with persons not in existence at the 
timo of the execution of the deed, as, for instance, future owners 4 
the land («). 

Execution by 682. It appears also that by executing an indenture a man may 
non-party. incur any liability therein expressed to be undertaken bv him, not¬ 
withstanding that he is not named as a party to the deed (a). But, 
except in the case of such covenants respecting any tenements or 
hereditaments as are mentioned above, a man cannot sue at law 
upon any covenant contained in an indoj lure inter partes (though 
the covenant be expressed or appear to be made for bis benefit) if be 
be not namod as a party to the deed ( h ); though if the provisions 
of the deed be such as to constitute him a cestui que trust of the 


Kearney (1801), 10 Cl. II. 920. 988). The same principle applies in the case of a 
deed indented and evidencing divors nctive intentions on the part of certain 
persons respectively, but not expressed to bo made between them as parties (2 
Co. Inst. 073; Cooker v. Child (1673), 2 Lev. 74). 

(n) Co. Litt. 231 n. 

(o) 2 Preston on Conveyancing, 394. 

(j p) Moyle v. AVer (1002), Cro. Khz. 905; Shep. Touch. 217 ; Co. Litt. 52 b. 
n. (1); T'nwlher v. Kelly (1723), 8 Mod. Hop. 115, 118 ; Storer v. Gordon (1811), 
3 M. (t S. 308, 322, 323 ; 2 Preston on Conveyancing, 400. 

(7) Heal Propeity Act, 1845 (8 & 9 Yiot. c. 106), s. 6. At common law a 
person could not take any immediate benefit under an indenture, either by tvay 
of aasuranco of property or right or of contract., or maintain an action upon 
any covenant contained therein, unless he were named as a party to the on< d 
(Co. Litt. 231a; 2 Co. Inst. 673; Windamore v. Hobart (1585), Hob. 313; 
Greenwood v. Tyler (1620), Hob. 314; Stortr v. Gen don (1814), 3 M. & S. 308, 
322, 323; Metcalfe v. Rycroft (1817), 6 M. & S. 75 ; 2 Preston on Conveyancing, 
394 et seq.; Berkeley v. Hardy (1820), 6 B. & 0- 355; Southampton (Lord) v. 
Jlrawn (1827), 6B. &0. 718; Gardner v. Lachlan (1836), 8 Sim. 123,126; Drake 
T. Beckham (1843), 11 M. & W. 315, 317, Ex. Oh.; Chesterfield and Midland 
Silkstpne Colliery Co. v. Hawkins (1865), 3 H. &. O. 677, 692. 

(r) In Forster v. Elvet Colliery Go., Ltd., [1908] 1 K. B. 029, C. A., the 
Court of Appeal held that they ore so confined, but doubt was expressed as 
to this in the House a* Lords ; S. O., sub nom. Dyson v. Forster, [1909] A. 0. 
68 , 102 . 

(e) Kelsey v. Dodd (1881), 52 L. J. (on.) 34, 39; Forster v. Elvet Colliery Co., 
Ltd., supra. 

(a) Salter v. Kidgly (1689), Garth. 76; Holt (X. b.), 210. It seems that in this 
case the deed sued upon was not an indenture; see S. O., sub turn. Salter v. 
Kidly, 1 Show. 58; 2 Preston on Conveyancing, 418; but the rule laid down 
by Holt, O.J., appears to extend to the execution of an indenture as well 
M of a deed made between parties but not indented. 

(J) Forster v. Elvet Colliery Co., Ltd., supra; and note (7), supra. 
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benefit of the agreement, he may enforce the covenant under the **»• & 
equitable jurisdiction of the court (c). The Form 

of a Deed. 

683 . Where an indenture is executed in duplicate, or in more —— 

parts than one, so that each party entitled thereunder may possess ^upiicaUu 1 lQ 
an example of the deed, all the parts are regarded as one deed in p 

law and each part is as efficacious as the other or others (d). 

Where one of such parts is executed by the grantor or assuror Counterpart, 
or person undertaking some obligation under the deed, and the other 
by the grantee, alienee, or person taking the benefit of such 
obligation, the former part is called the principal deed and the 
other the counterpart, but where all parties execute each part, each 
part is equally the principal deed (<?). 

Sot-Sect. 3.— Formal Paris 

684 . In modern conveyancing practice the chief formal parts Formal part* 
of a deed are the words describing the instrument (whether ^te^artie* 
deed poll or indenture), the date, the parties’ names, the recitals recital^ 
stating the facts on which the act to be evidenced by the deed testatum, 

is grounded, the testatum or witnessing part containing the ° v p< j™ tIva 
operative words which express the parties’ intention, and £he 
testimonium stating that the parties have sealed the deed in 
witness of what is written therein. Further, in assurances of 
property the testatum usually contains the following subsidiary 
formal parts:—The parcels or description of the property to be Parcels, 
conveyed, the habendum defining the estate to be taken by the U, d*nium. 
alienee, the uses (if any) declared of such estate, the trusts (if any) 
imposed on the person taking the legal estate under the deed, and 
the covenants (if any) entered into by the alienor or alienee (/). In 
a deed of feoffment or other assurance of land all that part which 
precedes the habendum, including the parties’ names, the recitals (if 
any), and the operative words, is called the premises (#). There are 
also several formal clauses appropriate to deeds of particular kinds. 

Thus, mortgage deeds contain a proviso for reconveyance or 
redemption, leases at a rent a reddendum specifying the rent Reddendum. 
reserved, and frequently a proviso or condition of re-entry, and 
settlements a variety of trusts and powers always expressed in well- 
drawn deeds in formal language (h). 


(c) Hook v. Kinnear (undated, circa 1750), 3 Swan, 417, n.; Gregory v. Williams 
(1817), 3 Mer. 582, 690; Page v. Cox (1852), 10 Hare, 163; Touche v. Metropolitan 
Railway Warehousing Co. (1871), 8 Oh. App. 671, 677 ; lie Empress Engineering 
Co. (1880), 16 Oh. D. 125, 129, 0. A.; Lloyd's v. Harper (1880), 16 Ch. Ik 290, 
J15, 317,0. A. ; Be Flavell, Murray v. Flavell ( 1883), 25 Ch. D. 89, 0. A.; Candy 
v. Candy (1885), 30 Ch. D. 67, 67, 69, 70, 73—75, 0. A. 

(d) T. B. 38 Hen. 6, 25, pi. 1; Littleton’s Tenures, A 370; Co. Litfc. 229 a; 
Slnp. Touch. 62, 63; Pearse r. Morrice (1832), 3 B. & Ad. 396; Burchell v, 
Clark (1878), 2 0. P. I). 88, 96, 0. A.; and see p. 379, note (t), ante. 

(e) Biep. Touch. 53; 2 Bl. Com. 298; and see oases cited in previous note. 
(/) 1 Davidson, Precedents in Conveyancing, 4th ed., 31;'5th ed., 22; 

miliatns on Beal Property, 13th ed., 197, 198 ; 20th ed., 600, 601. 

(o) Oo. Litt. 6 a; 229 b ; Shop. Touch. 75 ; 2 Bl. Com. 298. 

(A) 2 Davidson, Precedents iu Conveyancing, 4th ed., 14, 31, 305 (3rd ed., 
Yol. HI., 1 et teg., 257 et teg.; Yol. V., Part I., 34, 108 n. (b), 111). 
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Conveyancers adhere by common consent to the traditional 
method of framing deeds, construct them with the usual formal 
parts and use the established common forms; and no stops are 
employed in deeds, whether deeds poll or indentures (i). But it is not 
essential that a deed should be expressed in this manner. Provided 
that the language used in the deed express the parties’ intention 
with reasonable certainty, it will take effect at law, notwithstanding 
that it be not drawn with the usual formal parts or in accordance 
with the established conveyancing practice (/c). But where any rule 
of law requires the use of any particular or technical words to carry 
out the parties’ intention, as in the case of the limitation of 
an estate of inheritance in fee simple or fee tail in any lands 
or hereditaments (Z), the necessary words must of course bo 
employed (m). Deeds, whether deeds poll or indentures, may bo 
expressed either in the first or in the third person (a). 

‘ Sub-Sect. 4 . — Date . 

685. A deed takes effect from the time of its dolivery, and not 
from the day on which it is therein stated to have been made or 
executed ; and a party to a deed is not estopped by any statement 
in tho deed as to the day or time of its execution from proving that 
it was delivered at some othor time (o). A deed may be good 
although it have no date or bear a false or an impossible date (p). 

Seot. 4.— Execution of a Deed. 

Bub-Sect. 1 .—Formalities of Execution. 

(i.) Sealing. 

686. A deed must be sealed, that is, it must have a seal fixed or 
impressed upon or attached to it, and the party professing to be 
bound thereby must do some act expressly or impliedly acknow¬ 
ledging the seal to be his ( q ). But it is not necessary that any 
particular kind of soal shall be used, provided that there be affixed 

(t) 2 Davidson, Prccedeuts in Conveyancing, 4th od., 19, 20 , 30; Williams 
on Ileal Property, 13th ed., 197—202 ; 20th cd., 600—605. 

<k) Co. Litt. 7 a; 2 BL Com. 297, 298; It. v. Wooldale ( Inhabitants ) (1844), 
6 Q. B. 549. 

(l) Littleton’s Tenures, s. 1; Williams on Ileal Property, 13th ed., 10, 
145—147, 190'; 20Lh od., 110, 146—147, 201—203. Seo title 11 UAL PROPERTY 
jSuNU Chattels Keal. 

(m) Be Whiston's Settlement, Lovatt v. Williamson, [1891] 1 Ch. 061; Re Ethel 
and Mitchells and ButleFs Contract, [1901] 1 Ch. 945 lie lnoin, It win v. Barites, 
[1904] 2 Ch. 762. 

(n) Littleton’s Tenures, ss. 371—373; She]'. Touch, 61. 

(oyLudford v. Gretton (1576), 2 Tlowd. 490, 491 ; Goddard's Cue (1584), 2 
Co. Kep. 4 b; Clayton's Case (1585), 5 Co. Hep. 1 a; Os hey v. Hicks (1610), 
Cro. Jac. 263 ; Co. Litt. 46 b; Shep. Touch. 72 ; Stone, v. Bale (1693), 3 Lev. 348; 
Doe d. Whatley v. Telling (1802), 2 East, 257; Hall v. Cnzenove (1804), 4 East, 
477 ; Steele v. Mart (1825), 4 B. & 0. 272; Doe d. Lewis v. Bingham (1821), 4 
B. & Aid. 672; Browne v. Burton (1847), 17 L. J. (q. b.) 49; Jayne v. Hughes 
(1854), 10 Exch. 430; Clarke v. Roche (1877), 3 Q. B. D. 170; LeschaHas v. 
Woolf, [1908] 1 Ch. 641, 651. 

(p) Goddards Case, supra; Dodson y. Kayes (1610), Yely. 103; Cromwell y, 
Grunsden (1698), 2 Salk. 462. 

(s) Co. Litt. 6 a; Perkins, Profitable Book, ss. 129, 130; Shep. Touch. 56, 
67; National Provincial Bank of England y. Jackson (1868), 33 Ch. D, 1, 11,14, 
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or impressed to or on the deed something purporting to be a seal. Saor. 4. 

Thus, the seal may be of wax affixed on the deed or attached thereto Execution 

by a ribbon, or it may be a wafer, or it may be simply impressed on of a Deed. 

the deed (r). And the seal need not bear any indication that it is 

the particular seal of the person who affixes it. Thus it need not be 

stamped with his coat-of-arms, crest, or initials, or otherwise 

specially marked, and in modem practice wax or wafer seals with a 

plain impression are generally used. One may well seal a deed with 

another man’s seal (s). And where several persons are parties to a 

deSd, it is not necessary (though it is the usual practice) that there 

be as many seals as there are persons, but they may all seal the 

deed with one and the same seal (£). The party sealing need not Act of 

actually affix or impress the seal himself, so long as ho deliver the seallD ** 

deed in his own person (a), and in such case he ncod not touch the 

seal if he expressly or impliedly acknowledge it to be his ( b ). Thus, 

it is sufficient if the seal be affixed by some other person in his 

presence with his consent, and he so assents to the delivery of the 

deed (c*), or if some other person in his presenco and with 

his consent write his name opposite a seal previously affixed in 

token of his acknowledgment that tlieseal is his (d), or if, whon the seal 

has boon affixed by some other person in his absence on his behalf, 

he aftorwards in porson acknowledge the deed to be his («). In 

modern practice, however, the usual manner of sealing a deed is for 

the party to place his finger or thumb on the seal (which is genorally 

already attached) at the same time as he utters the words “I deliver 

this as my act and deed,” which are equivalent to delivory (/) 


C. A.; Re Bui his Consolidated Co. (1888), 30 W. It. 392; 58 L. T. 300: Be Smith, 
03ii ell v. Shepherd (18921, 67 L. T. 64, 0. A.; and seo p. 337, notes (a), (d), 
ante. 

(r) Shep. Touch. 57 j 3 Proston, Abstracts of Titlo, 2nd ed., 61, 62; It. v. 
St. Paul, Covenl Garden (Inhabitants) (18-15), 7 Q. B. 232, 238, 239 ; Sugden on 
Powers, 8th ed., 232 ; Re Saudi! ands (1871), L. It. 6 U. P. 411, 413; National 
Provincial Bank of Englan dv.Ja chon (1886), 33 Ch. D. 1,11,14,0. A.; Re Smith, 
Oewell v. Shepherd, supra. But a circular liue enclosing the letters L. S. does not 
purport to be a seal; it is a mere indication of the place where the seal should bo 
put (Re Balkis Consolidated Co., supra). 

(8) Bract, fo. 38 a; Y. B. 11 Edw. 4, 4, pi. 7; Y. B. 21 Edw. 4, 81, pi. 30; 
Perkins, Profitable Book, ss. 130—134; Sutton's Hospital Case (1612), 10 
Co. Rep. 1, 30b; Shep. Touch. 67; Vin. Abr. Faits (II); Bally. DunsterviUe 
(1791), 4 Term Rep. 313 ; 3 Proston, Abstracts of Titlo, 2nd ed., 61, 62; National 


(t) Perkins, Profitable Book, s. 134; Shep. Touch. 57; Lovelace's (Lord) Case 
(1632), W. Jo. 268; Ball v. DunsterviUe, supra; Cooch v. Goodman (1842), 2 
Q. B. 580, at p. 598. 

(a) Perkins, Profitable Book, ss. 130, 134; Shep. Touch. 57; 2 Bl. Com. 
807. See as to delivery, p. 385, post. 

(b) Ball v. DunsterviUe, supra ; Tapper v. FouUcts (1861), 9 0. B. (w. 8 .) 797; 
Keith v. Pratt (1862), 10 W. R. 296. 

(c) Ball v. DunsterviUe, supra. 

(d) R. v. Languor (Inhabitants) (1833), 4 B. & Ad. 647. 

(e) Tapper v. Foulkes, supra. In these eases, where the party delivers the 
deed in person, authority to affix the seal, or to write his name as an acknow¬ 
ledgment that the seal is his, may well be given by parol (see cases last 
cited). But authority to execute (that is, to seal and deliver) a deed on behalf 
of another must be given by deed (see p. 363, ante). 

(/) Williams on Real Property, 13th ed., 150; 20th ed., 150. 
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687 . A deed must be written beforeit is sealed (gr). If, therefore, 
a man seal and deliver a writing which is left blank in some 
material part (as with regard to the name of the grantor or the 
grantee or the description of the property to be conveyed), that is 
void for uncertainty and is not his deed, and it cannot be made his 
deed merely by filling up the blanks after his execution of it (ft) ; 
though it may become his deed if he afterwards re-execute it (i). 
But a deed is not necessarily void for uncertainty by reason of its 
having boen executed with some blank spaces left therein. Its 
language may be sufficient without filling up the blanks to ascertain 
the intention of the party who has executed it to do or enter into 
some act or agreement valid or enforceable in law (ft); and if so the 
writing is his deed as it stands (i). 

688. A deed must be sealed before or at the time of its 
delivery (in); but if it be delivered without being sealed it may 
subsequently be sealed and re-delivered, in which case such sealing 
and re-delivery will be the only effective execution of the deed ( n ). 

(ii.) Signing. 

689 . It is not essential that a deed shall be signed as well as 
sealed (o). But it is, and has long been, the regular practice for a 


(g) Perkins, Profitable Book, e. 118; Com. Dig. Pait (A, 1); Shop. Touch. 
54; ami seo noxt note. 

(A) Markham v. Gonaston (1598), Giro. Eliz. 626, 627; Weeks v. Maillardet 
(1811), 1*4 East, 568; Powell v. Duff { 1 SI2), 3 Camp. 181; Wesiv. Steward (1845), 
14 M. & W. 47, per Parkis, B., at p. 48 (whore a sohedulo of creditors, parties to 
the deed, was omitted); Uibblewlute v. M’Marine (1840), 6 M. & W. 200 , 215, 
216; Enthovcn v. Hoyle (1852), 13 0. B. 373, Ex. Oh.; Taylor v. Great Indian 
Peninsular Rail. Co. (1859), 4 De Q-. & J. 659, 0. A.; Swan v. North British 
Australasian Co. (1862), 7 II. & N. 603; (1863) 2 II. & C. 175, Ex. Ch.; France 
v. Clark (1884), 26 Ch. D. 257, 263, 0. A.; 8oditi Qintrale de Paris v. Walker 
(1885), 11 App. Gas. 20; Powellv. London and Provincial Bank, [1893] 1 Ch. 610 ; 
affirmed [1893] 2 Oh. 655, C. A.; Re Queensland Land and Coal Co., Davis v. 
Martin, [1894] 3 Ch. 181, 183 (the last eight oases relate to transfers of Bhares 
or debentures executed in blank); Buryis y. Constantine, [1908] 2 K. B. 484, 
491—492, 497, 600, 501, 0. A. (printed form of mortgage by deed of a ship with 
blank spaces for the necessary particulars executed by intending mortgagor 
and handed to the mortgagee to fill up). 

(i) Hudson v. llevett (1829), 5 Bing. 368, 371 ; Ilibblewhite y. M* Marine, supra; 
Tapper v. Foulkes (1861), 9 0. B. (n. 8 .) 797, per Williams, J., at pp. 807, 808 ; 
see, further, p. 403, post. 

(k) See p. 357, ante. 

(l) Doe a. Lewis y. Bingham (1821), 4 B. & Aid. 672; Hall y. Chandless (1827), 
4 Bing. 123; Hudson v. Reaett, supra; Ilibblewhite v. M'Marine, supra, per 
Park;, B .-,'Adseits v. Hives (1863), 33 Beav. 62. Where a deed with blanks 
left in it is bo valid, filling in the blanks after its exeoution constitutes an 
alteration of the deed, as to which see p. 411, post. 

(m) Goddard's Case (1564), 2 Go. Rep. 4 b, 5 a; Finch, Law, Book II., o. 2, 
108; Shop. Touch. 57 (Preston’s ed.); and Bee Davidson y. Cooper (1843), II 
M. & W. 778; (1844) 13 M. & W. 343, 353, Ex. Oh. 

'(») Tapper y. Foulkes, supra. 

(o) Termes de la Ley, sub voce Faits; Shep. Touch. 60; Maby y. Shepherd 
(1622), Cro. Jao. 640; Qromivdl y. Grunsden (1698), 2 Salk. 462, par Holt, 
C.J.; R. v. Goddard (1703), 3 Salk. 171 ; 2 Bl. Com. 306; Elliot y. Davis 
(1801), 2 Bos. & P. 338 ; Wright v. Wake/ord (1811), 17 Yes. 454, 469 j Taunton 
y. Pepler (1820), Madd. & G. 166; 3 Preston, Abstracts of Title, 2nd ed., 
61, 62; Sngden on Powers, 8th ed., 234, 235; Tapper v. Foulkes, supra 
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person executing a deed to sign his name near the place where his 
seal is affixed as an acknowledgment that the seal is his and as a 
guarantee of authenticity (p). And a deed intended to operate as an 
exercise of a power of appointment, by the terms of which the power 
is exercisable by deed required to be signed and sealed by the 
donee of the power, should certainly, and perhaps must, be signed as 
well as sealed (q). 

(iii.) Delivery. 

•690. In order to be effective a deed must be delivered as the act 
and deed of the party expressed to be bound thereby, as well as 
sealed (?■). No special form or observance is necessary for the 
delivery of a deed, and it may bo made in words or by conduct (a). 
In modern practice the usual form of delivering a deed is for tho 
executing party to say, while putting his finger on the seal, “I 
deliver this as my act and deed ” (t). But it is not necessary to 
follow this form of execution (a). Nor is it necessary that tho 
deed should actually be delivered over into the possession or custody 


A doubt baa been raised whether it is not necessary to sign n deed wjiioli 
gives effect to some assurance required by tho Statute of Frauds ( 21 ) Our. 2 , 
c. 3), ss. 1, 2, to be put in writing and signed by the party making the same, 
or his agent, as in the cose of a feoffment or a lease of land for a term exceed¬ 
ing three years from the making (2 Bl. Com. 300; Coochv. Goodman (18-12), 
2 Q. B. 680, 697, 598; see pp. 367, n. (<), 368, n. (J), ante ). But tho great pre¬ 
ponderance of authority is certainly in favour of the opinion that the Statute of 
Frauds (29 Oar. 2, c. 3) is aimed at assurances made by parol, and does not 
affect transactions carriod out by deed, so that in such cases signing is unneces¬ 
sary; per Holt, O.J., R. v. Goddard (1703), 3 Salk. 171 ; Shep. Touch. 66 , 
n. (24) (Preston’s ed.); 3 Preston, Abstracts of Title, 2nd ed., 61; Aveline v. 
Whisson (1842), 4 Man. & O. 801; Cherry v. Heming (1849), 4 Exch. 631, 636 ; 
Williamson Beal Property, 13th ed., 154 ; 20 th ed., 154; and boo Lawrie v. Lees 
(1880), 14 Ch. D. 249, O. A.; (1881) 7 App. Oas. 19, 27, 28, 40, where the deed 
was not signed by the lessor, and it appears to have been considered that the 
essential thing was tho affixing of his seal thereto. It is, however, advisable 
that all deeds should be signed according to the regular practice, signature in 
the party’s own handwriting being the means generally used in modem times to 
demonstrate the authenticity of any document intended to bind him ; see next 
note ; Shop. Touch. 60. 

(p) Termes de la Ley sub voce Baits; 3 Preston, Abstracts of Title, 2 nd ed., 
62; Sugden on Powers, 8th ed., 233; Williams on Heal Property, 13th ed., 154, 
165 ; 20th ed., 154. 

(a) See p. 395, post. 

( r ) See p. 357, ante, Y. B. 9 Hen. 6 , 37, pi. 12; Plowd. 308 ; Goddard's 
Case (1584), 2 Co. Bep. 4 b; Clayton's Case (1685), 5 Co. Bep. 1 a; Stanton 
v. Chamberlain (1588), Owen, 93; Co. Litt. 35 b, 171 b; Willis v. Jermin 
(1590), Gro. Eliz. 167, per Gawdy, J.; Termes de la Ley sub voce Fait; Shep. 
Touch. 50,57 ; 2 Bl. Com. 306; 3 Preston, Abstracts of Title, 63; per Bay^ey, J., 
Styles V. Wardle (1825), 4 B. tk C. 908, 911; Doe d. Garnons v. Knight (1826), 
5 B. & 0. 671; Hall v. Bainbridge (1848), 12 Q. B. 699, 710 ; Tapper v. Foulkes 
(1861), 9 O. B. (n. 8 .) 797, 803; Xenos v. Wickham (1863), 14 0. B. (N. B.) 435, 
473, Ex. Oh.; (1867) L. B.2H. L. 296, 309, 312, 320,323; Mowait v. Castle Steel 
and Iran Works Co. (1886), 34 Ch. D. 58, 0. A. 

(a) Stanton v. Chamberlain, supra ; Thoroughgood's Case (1612), 9 Co. Bap. 
136b; Oo. Litt. 36 a,49 b; Shep. Touch. 57, 68 ; Hall v. Bainbridge, eupra; 
Tapper V. Foulkes, supra; Xenos v. Wickham, supra. 

(Q 3 Preston, Abstracts of Title, 2nd ed., 63; Xenos v. Wickham, 
supra; Williams on Beal Property, 13th ed., 150; 20 th ed., 150, 161; see 
p. 383, ante. 

(a) Tapper v. Foulkes, supra; Keith y, Pratt (1662), 10 W. B. 290. 
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o! the person intended to take the benefit thereof, or of some person 
(other than the party to be bound by the deed) to his use (b ); 
though if the party to be bound so hand over the deed that is a 
sufficient delivery (c). What is essential to delivery of the document 
as a deed is that the party whose deed the document is expressed to 
be (having first sealed it (d)) shall by words or conduct expressly 
or impliedly acknowledge his intention to be immediately and 
unconditionally bound by the provisions contained therein ( e ). It 
is not necessary to the execution of a deed that it should be read oyer 
by or to the executing party before or at the time of its delivery, 
even though he be illiterate or blind; for if he be content to dispense 
with so informing himself of the contents of the deed he will be 
estopped from averring that it is not his deed (/). If the sealing of 
a deed be proved, its delivery as a deed may be inferred, provided 
there be nothing to show that it was only delivered as an escrow^). 
It appears that if several doeds conveying the same land to 
different persons be delivered to them simultaneously, that may 
operate to vest the land in them as tonants in common in equal 
shares ( h ). 


(iv.) Attestation. 

691. Apart from statute, it is not necessary to the validity of 
a deed that its execution shall be attested by any witness (t). But 



execution, see 


v. Wickham (1807), 
p. 403, post. 

(c) Butler and Baker's Case (1591), 3 Co. Rop. 23 a, 26 b; Thcrowjhgoml's 
Case (1612), 0 Co, IJop. 136 b; Doe d. (Jarnons v, Knight , supra; Xenos y. 
Wickham,, supra, per Blackhurn, J., at p. 312. 

Id) See p. 382, note (y), ante 
(e) Soo cases cited in notes (< 

u> o T\..— _ m » >« n V.'' "" .\ _ 

18 


, w / » 

, ----- -—1 in notes (a), (a), on p. 385, ante, and lb), supra; also Taw y 

Bury (1569), 2 Dyer, 167 a ; Barker v. Tenant (15(50), 2 Dyer, 192 b; Shelton s 
Case (1582), Cro. Eliz. 7 ; Ilollingworth v. Ascue (1594), Cro. JSIiz. 355, 356 ; R. 
V. Lovgnor {Inhabitants) (1833), 4 B. & Ad. 647,649; London freehold and Leasehold 
Property Co. v. Sufiield (Baron), [1897] 2 Oh. 608, 0. A., mul compare the oases 
cited in notes (o), (p), on p. 887, post, as to delivery ns an escrow. Acknowledg- 
nient of a deed already sealed, but which is in another room, may be sufficient 

I Powell W I /IMi/rVii /iai/7 7J.M. aiumJm! r 1 tinill A m. m m w A I _ .. -.< 



Moore _,_,_ 7 __ 

OP 3 ), fr eorn. (cn.) 193. 194* S. 0. sub turn. Bath {Earl) v. Mouutague {Earl) 
(1693), 3 Qas. in Ch. 55, 66 , 59, 75, 76 ; It. v. Longnor (Inhabitants ) (1833), 
4 B.,& Ad. 617; and see Anon. (1684), Skin. 159, pi. 6 ; Ihinier v. Walters 
(1871), 7 Ch. App. 75, per Met.lisit, L.J., at p. 87; Ifowatson v. Webb, [19081 1 

rJono’-i^T?5P’ A.; Chaplin dc Co., Ltd. v. Brammall, 

J^® 8 ] IK B. -3.5,1.31, 23.), C. A.; Alliance Credit Bank of London v. Owen 
<1908), Times, 27th May, 1908. See pp. 393, 405, 40G, post. 

Ad) H *l l v. Bainbridge (1818), 12 Q. B. 699, 710; Keith v. Pratt (1862), 10 
W* ii. 2J 6 Xenos v, Wickham, supra ; and consider tlio cases cited in note [e\ 
mipra, and in notes (o), (p), on p. 387, post. 

( 7< ) So held by Wood, V.-C., in Hopyood v. Ernest (1865), 3 De G. J. & Sm 
116. The decision in. thatcaso was reversed in the Court of Appeal on other 
grounds, assuming the Vice-Chancellor’s decision on the above point to be 
correct, but without expressing any opinion thereon. 

(t) Goddard’s Case (1584), 2 Co. Rep. 4 b, 5 a; Garrett v. Lister (1661), 1 Lev. 
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it is and has long been the practice to execute deeds in the presence Sbot. 4. 
of a witness or witnesses and to indorse thereon or subscribe thereto Execution 
a statement that the deed has been so sealed and delivered or signed, °f aJDeed. 
sealed and delivered, and for the attesting witness to sign his name 
to such statement and to add his address and description (j); and 
in certain cases attestation by one or more witnesses is required by 
statute ( k ). 

Sou-Sect. 2 .—Delivery as an Escrow. 

692. A deed may be delivered as an escrow (or scroll), that is, as Escrow, 
a simple writing, not to becomo the deed of the party expressed to be 
bound thereby until somo condition shall have been performed (l ); 
for example, not until tho grantee under a deed of conveyance 
on sale or mortgage or of reconveyance on discharge of a mortgage 
shall have paid the consideration money, or not until the person to 
benefit under the deed shall havo executed some other deed or 
document as agreed with the party delivering tho escrow (in). It is Delivery m 
not necessary that the delivery of a deed as an escrow should be aa egcrovr> 
made in any special form or accompanied with any particular words. 

Like delivery as a deed (»), delivery as ail escrow may bo made, in 
words or by conduct, the essential thing in the case of delivery as 
an escrow being that tho party should expressly or impliedly declare 
his intention to bo bound by tho provisions inscribed, not im¬ 
mediately, but only in tho case of and upon performance of some 
condition then (o) stated or ascertained (p). 

25; Keith v. Pratt (1802), 10 W. It. 290 ; 2 Ill. Coin. 007, 308, 378; 3 Preston, 

Abstracts of Title, 2 nd ed., 71; Williams on itoal Pioporty, 13th ©d., 191; 20lb 
ed., 599. 

(J) Co. Litt. 6 a; 2 PI. Coni. 307, 308; 3 Preston, Abstracts of Title, 2nd ed., 

71 ; Sugdon on l’owois, 8 th ed., 231, 235; Williams on Itoal Propoily, 13th 
ed., 194, 299; 20th ed., 371, 599; 1 Ivey and Elphiustono, Precedents m Con¬ 
veyancing, 9th td M 703, 701. It is always advisable that the execution of deeds 
should be attested according to the usual practice in order to preserve evidence 
of their execution (3 Preston, Abstracts of Title, 2nd ed., 71; Williams on Beal 
Pioperty, 13th ed., 194 ; 20th ed., 599); especially as the general rule of law is 
that tho execution of a deed must be proved by the evidence of the attesting 
witness, if any (see Call (Bart.) v. Dunning (1803), 4 East, 53; Doe. v. Dnrnford 
(1813), 2 M. & S. 02, 61; Re Jlcay'e Estate (1855), 1 Jur. (N. s.) 222; Leigh v. 

Lloyd (1SG5), 35 Boav. 455; lie Rice (a Person of Unsound Mind) (1886), 32 
Ch. D. 35, C. A.; Common Law Procedure Act, 1854 (17 & 18 Viet. c. 125), 
s. 26, and the Criminal Procedure Act, 1865, (2S & 29 Yict. c. 18), es. 1 , ?; 

Taylor on Evidence, 5th ed., ss. 1637 et seq., 1660 ; 10th ed., 1839 et srq., 1862; 

1 Williams, "Vendor and Purchaser, 96, 97; and cases in note (l), infra. Tho 
witness must be some porson who is not a party to the deed; and a statement of 
its execution in his presence should be written on tho deed and signed Ity hint 
(Coles y. Trecolhick (1804), 9 Yes. 234, 251; Freshfield v. Reed (1842), 9 M. & W. 

404; Wickham v. Bath (Marquis) (1865), L. B. 1 Eq. 17, 24, 25; Seal y. Claridge 
(1881), 7 Q. B. D. 516, 519, C. A.). • 

(k) See pp. 393 et seq., post. 

( l ) Y. 13. 9 Hen. 6 , 37, pi. 12 ; Keil. (1607), 88 , pi. 2 ; Perkins, Profitable 
Book, s. 138; Perryman's Case (1599), 5 Co. Hep. 84 a, b; Shep. Touch. 68 , 69; 

2 Bl, Com. 307; Xenoe v. Wickham (1867), X.. B» 2 H. L. 296, 323; and oases 
cited in note (jp), infra. 

(m) See oases cited in note (p), infra. 

(n) See p. 386, ante. 

id) See Doe d. Lloyd v. Bennett (1837), 8 O. A P. 124, 

\p) Johnson vt Baker (1821), 4 B,& Aid. 440; Murray V, Stair (Earl) (1823)» 
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693. For a deed to be well executed as an escrow, it need not be 
actually delivered into the custody of a stranger to the deed (that is, 
some person not being either a party to the deed or the agent of some 
party thereto) to keep until performance of the condition and then to 
deliver it over to the party intended to benefit (a). A deed may well 
be delivered as an escrow, though the party to be bound retain it in 
his own possession ( b ). And it may be delivered as an escrow to an 
attorney acting for all parties thereto (c); and even to the solicitor 
acting for the party to benefit thereunder, provided it be bandedrto 
him as the agent of all parties for the purpose of such delivery (d). 
And where several persons are parties to a deed as grantees and 
one of them is also tlio solicitor of the other grantees and of the 
grantor, and the deed is delivered to him, evidence is admissiblo to 
prove that it was delivered to him, not as a grantee, but in his 
capacity of solicitor to the grantor and as an escrow to take effect 
only upon the performance of some condition (e). But at law a 
deed cannot woll be delivered as an escrow to the party intended 
to benefit thereunder, as such, because delivery of the document to 
him is necessarily its delivery as a deed (/), and any stipulation 
then made by word of mouth and purporting to suspend the 
operation of tne deed until the performance of some condition would 
be repugnant to such delivery, and the party delivering the deed 
would be estopped from averring such a stipulation in contradiction 
of tho deed (g). 


2 B. A C. 82; Bowker v. Hurdekin (1843), 11 M. & W. 128, 147; Nash v. b'lyn 
(1844), 1 Jo. & Lat. 162 ; Gudgtn v. Besset (1856), 6 35. & B. 986 ; Phillips v. 
Edwards (1864), 33 Beav. 440,445—447; Walker v. Ware etc. Hat/. Co. (I 860 ), 35 
Beav. 52, 58 ; Xenos v. Wickham (1867), L. E. 2 H. L. 296, 311, 823; Watkins 
v. Nash (1875), L. E. 20 Eq. 262 ; Coupe v. Collyer (1890), 62 L. T. 927 ; Lloyds 
Bank, Ltd. r. Bullock, [1896] 2 Ch. 192, 194; London Freehold and Leasehold 
Property Co. v. Sufield {Baron), (1897) 2 Oh. 608, 620—622, 0. A. 

(а) In this respect the cases cited in the four following notes have modified 
the rule laid down in the earlier authorities cited in note (g), post. 

(б) Gudgen v. Bessel, supra; Phillips v. Edwards, supraj Walker v. Ware etc. 
Bail. Co., supra; Xenos v. Wickham , supra; and see p. 386, note (c), ante. 

(c) JUillership v. Brookes (I860), 6 H. & N. 797. 

(a) Watkins v. Nash, supra. 

1$) London Freehold and Leasehold Property Co. v. Euffield (Baron), supra, in 
which case, however, the court found the fact to be that the deed had been 
delivered unconditionally. 

(/) See p. 386, note (c), ante. 

\g) Whyddoris Case (1596), Oro. Eliz. 520; Williams v. Green (1602), Cro. Eliz. 
684; Thoroughgood's Caee( 1612), 9 Co. Bep. 136 b, 137 b; Holford v. Parker (1618), 
Hob. 246; Bushell v. Pasmore (1704), 6 Mod. Eep. 217, 218; Coare v. Giblett 
(1803), 4 East, 85, per Lord Ellenbohovgh, 0. J., at p. 95; Co. Litt.. 36 a, n. (3); 
Shop. Touch. 58. 59 ; 3 (Preston, Abstracts of Title, 2nd ed., 64 ; Pym v. Campbell 
(1856), 6 E. & B. 370, per CuoMrTON, J., at p. 374; and seo Rutland’s {Countess ) 
Case (1604), 5 Co. Eep. 25 b, 26 a, b. It is submitted that the dictum of Hall, 
Y.-C., in Watkins y. Nash (1875), L. E. 20 Eq. 262, 266 (which was made with 
reference to the delivery of a deed by one grantor, not to tho grantee, but to a 
co-grantor to keep as an escrow), and the decision in London Freehold and 
Leasehold Property Co. v. Sufield {Baron), supra , do not go so far as to 
overrule the authorities here Btated. There are, however, some old oases to the 
contrary effect (see Wilcock v. Newton (1697), Moore (K. B.), 696; Hawksland v. 
QatcM (1601), Cro, Eli?. 830; (1603), Noy, 60). In equity, if a soared 
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694. When a sealed writing is delivered as an escrow it cannot 
take effect as a deed pending the performance of the condition 
subject to which it was so delivered; and if that condition be not 
performed the writing remains entirely inoperative ( h ). If, there¬ 
fore, a sealed writing delivered as an escrow come, pending the 
performance of the condition and without the consent, fault, or 
negligence of the party who so delivered it, into the possession of 
the party intended to benefit thereunder, it has no effect either in 
his hands or in the hands of any purchaser from him; for until 
mlfilment of the condition it is not, and never has been, the deed of 
the party whoso delivered it(i). When a scaled writing has been 
delivered as an escrow to await the performance of some condition, 
it takes effect as a deed (without any further delivery) immediately 
the condition is fulfilled, and the rulo is that its delivery ns a deed 
shall, if necessary, relate back to the time of its delivery as an 


willing wore delivered as a deed (or d fortiori as an escrow) to a paity to benefit 
thereunder, upon an agreement that it should not take effect until the perform- 
unco of some condition, he would bo iostrnincd from enforcing itat lawuntilthe 
condition who fulfilled, and if the condition were not observed, tlio other jbarty 
would be relieved fioni liability thereunder (Maxwell's (Sir George) Case (1719), 

1 Eq. Cas. Abr. 20, pi. 5; Walker v. Walker (1740), 2 Atk. 98, 99 ; England, v. 
Codrington (1755), 1 Eden, 169 ; Underhill v. Harwood (1804), 10 Vcs. 209, 225 ; 
Uarew's Case (1855), 7 Do G. hr. & G. 43, 52, C, A. ; Evans v. Brembridge (1855), 

2 K & J. 174; (1856) 8 De G. M. & G. 100, G. A. ; Griffin v. Clowes (1855), 20 
Ileav. 61, 65, C6 ; Douglas v. Cvlverwe/l (1862), 4 De G. F. & ,f, 20, 26, 0. A. ; 
J.vlce v. South Kensington Hotel Co. (1879), 11 Ch. D. 121, 125, 0. A. ; lie Smith , 
Fleming <fr Co., Ex parte Harding (1879), 12 Gli. D. 557, 561,0. A.; Ilond v. 
Watford (1886), 32 Oh. D. 238). And sinco the Judicature Acts this equity may 
bo asserted in all the courts thereby established, but not, of course, where the 
deed operates as a conveyance of property, against persons who have, since the 
delivorv of the deed, acquired some legal or equitable estate or interest thereunder 
as purchasers for value without notice of the agreement suspending or modifying 
the operation of tbo deed (see Phillips v. Phillips (1861), 4 De G. E. & J. 2u8,218 ; 
Hunter v. Waiters (1871), 7 Oh. App. 75 ; National Provincial Bank of England 
v. Jackson (1886), 33 Ch. D. 1, 13, C. A. ; Lloyds Bank, Ltd. v. Bullork, [1896] 
2 Ch. 182, 197; and see p. 378, ante, and cases cited in note (g)\ If the deed were 
a bond or a covenant, 6uch assignees of the benefit thereof would take subj ect to all 
equities existing between the parties thereto (Athenaeum Life Assurame Society v. 
Voolty (1858), 3 De G. & J. 294 ; Graham v. Johnson (1869), L. R. 8 Eq. 36, 43; 
lie Palmer’s Decoration and Furnishing Go., [1904] 2 Oh. 743; Judicature Act, 
1873 (36 & 37 Viet. o. 66), s. 25 (6) ). It is submitted that, if a man were to 
deliver a deed, which purported on the face of it to bo an immediute and 
absolute conveyance of property, to the grantee thereunder as an escrow, upon 
«n oral agreement that it should not take effect as a deed until the payment 
by the grantee of some purchase or mortgage money or the perfoimance of 
some other condition, he would be estopped, not only by his deed, but also 
by his conduct in intrusting to the grantee the custody of such a title deed 
(being the indicia of ownership), from averring the oral agreement nnder which 
the deed was to take effect as an escrow only ; see Mice v. llice. (1863), 2 Drew. 
73, 83—85; King v. Smith, [1900] 2 Oh. 425; Simmer v. Webster, [1902] 2 
Ch. 163, 173, 174. 

(h) Gudgen v. Beeset (1856), 6 E. & B. 986; Phillips v. Edwards (1864), 33 
Beav. 440, 446, 447 ; Walker v. Ware etc. Rail. Co. (1865), 35 Beav. 52, 58; 
Lloyds Bank, Ltd. v. Bullock, supra ; and see the other cases cited, p. 387, note ( p), 
ante; and see next note. 

(i) Y. B. 9 Hen. 6, 37, pi. 12; Perkins, Profitable Book, ss. 138, 142; 
Vin. Abr. Faits (M), pi. 1, 4; Lloyds Bank, Ltd. v. Bullock, supra. Ess 
hypothec no ease of estoppel by conduct has arisen; see p. 388, note Q), ants, 
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escrow (k). It follows that, in order that a deed delivered as an 
escrow may tako effect, the party making it must be fully capable) at 
the time of its delivery as an escrow, of doing the act evidenced 
by the deed. Thus, if an infant were to deliver a deed of mortgage 
as an escrow to take effect on his attaining full age, such delivery 
would under the present law (1) he altogether void (m). On the 
other hand, where the party to be bound by the deed has in all 
respects full capacity to do the act to be evidenced thereby at the 
time of its delivery as an escrow, it will be no ground for avoiding 
the deed if he die or cease to he 8ui juris before the condition be 
performed (n). When a deed has been delivered to a third party 
as an escrow possession of the deed by the grantee is prima facie 
evidence of the performance of the condition (o). 

Sub-Sect. 3. —Execution in the case of Corporations. 

695. The deed of a corporation must necessarily be sealed with 
its corporate soal(p); but, in the absence of any special and legally 
binding regulations to the contrary, the seal affixed to the deed of 


Qc) Jennings v. Bragg (1595), Cro. Eli*. 447 ; Butler and Baker's Case (1591), 
8 uo. ltep. 25 a, 35 b, 36 a; l\rryman’s Case (1599), 6 Co. ltep. 84 a, 84 b; 
Shop. Touch. 69, 60; Graham v. Graham (1791), 1 Ves. 272, per Lord Ellen- 
bobouoh, C.J., at pp. 274, 275; Cottre v. Gihlett (1803), 4 East, 85,94,95; Copeland 
v. Stephens (1818), 1 B. & Aid. 593,606; Edmunds v. Edmunds, [1904] P. 362, 374. 

S T hurst an v. Nottingham Permanent Benefit Building Society, [1902] 1 Ch. 
A.; affirmod [1903] A. C. 6. 

(m) See note (k), supra. It is thought that for this reason (amongst others) a 
man cannot mako a conveyance valid at law of some legal estate or property in 
lands or goods, which ho has not, but morely expects to have, by delivering 
a deed, purporting to convey Buch estate or interest, as an osciow to take 
effect whon such estate or interest shall ha\e been assured to him (see 
2 Williams, Vendor and Purchaser, 1135, n.). Note that in the case of 
Jennings v. Bragg, supra, what was in effect decided was that the first 
delivery of the deed to the stranger off! the land was null and void, and was 
not a good delivery as an escrow, and that the only valid dolivery of the deed was 
that made on the land. It seems obvious that the court put a benevolent 
construction on the facts (compare tho rule laid down in Butler and Baker's 
t.'ase, supra; Xenos v. WtMam (18671, L. E. 2 H. L. 296, per Blagkbtjkn, J., 
ut p. 312). But it is equally obvious tnai they put this construction on the facts 
to avoid the effect of the rulo of law (which they thus impliedly acknowledged' 
that a man who has no estate in land (such as a disseisee) cannot make a valid 
leaso thereof except by estoppel (see Stephens v. Eliot (1596), Cro. Ehz. 484). 
Mr. Preston statos that a lease made by a disseisee of land by way of escrow 
to tako effect as a deed when he should have ro-eutered would be inopera¬ 
tive in its incoption and could not be made good by a second delivory after 
ho had re-entered, and cites Jennings v. Brang, supra, in support of that 
proposition (2 Preston, Abstracts of Title, 2nd ed., 400). That case does not, 
nowevof) support the lattor part of Mr. Preston’s statomont, for the gist of it is 
that tho first delivery was altogether null and void, and therefore the second 
might take effect as the only dolivery. It is submitted that this is so, notwith¬ 
standing the statement in Uo. Lilt, 48 b. 

(«) See note (A), supra; Frosett v. Walslie (1616), J. Bridg. 49, 51; Newton 
V. Metropolitan Rail. Co. (1861), 10 W. It. 102. 

(o) Hare v. Horton (1833), 5B. & Ad. 715, 728, 730. 

( p) Moises v. Thornton (1799), 8 Term ltep. 303, 307; Doe d. Bank of England 
v. Chandlers (1836), 4 Ad. & El. 410; Ludlow Corporation v. Charlton (1840), 6 
M. & W. 815 ; Kidderminster Corporation v. Hardwick (1873), L. E. 9 Exch. 13} 
Oxford Corporation v. Crow, [1893] 3 Ch. 535. See, generally* as to sealing bf 
soiporations, title Cobpobations, Vol. VIIL, pp. 309, 380, 
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a corporation need not bear any special emblem to indicate that it 
is the corporate seal, and, as in the case of execution by a natural 
person, any seal, even another person’s, will do (q). In the case of 
a corporation having the nature of a corporation at common law (r), 
and in the absence of any special and legally binding regulations 
to the contrary, any deed of the corporation must be sealed at a 
duly constituted meeting of the corporation and in pursuance of 
a resolution of a majority of the members of the corporation then 
present that the corporate seal be affixed thereto (s). Such a 
Corporation may, however, appoint and empower an attorney to 
execute any deed on its behalf, but in that case such appointment 
must be made and authority given by the deed of tho corporation 
sealed as above mentioned ( t ). And in the case of a corporation 
created for trading purposes, where no particular formalities are 
prescribed by its constitution for the execution of its deeds, the 
seal may be affixed by those persons to whom is intrusted the 
management of its affairs (a). 

696. The deed of a corporation, equally with that of a natural 
person (b), requires to be delivered as well as sealed (c), and may be 
delivered as an escrow (d). And the principles on which it will be 
determined whether a writing sealed by a corporation was delivered 
as a deed or as a mere escrow and the rules as to the effect of 
delivery as an escrow are the same as those applicable to the case 
of a natural person ( e ). 


(?) Sutton's Hospital Case (1612), 10 Go. Itep. 23 a, 30 l>; Shop. Touch. 67; 
p. 383, ante. 

(r) Corporations having the nature of a corporation at common law may be 
created by Act of Parliament, that being one of the regular ways recognised by 
tho common law of creating corporations. Such corporations must do distin¬ 
guished from corporations which havo been created by or under statutory 
authority for particular purposes, and of which tho powers are limited by the 
purpose of their origin; see Wrnlock (Baroness) v. River Dee Co. (1883), 36 dh. D. 
675, per Bowen, L.J., at p. 686, n, 0. A.; 2 Williams, Yendor and Purchaser, 
862, 855, and n. (x), 856—860, 865—870. 

(s) Bao. Abr. Corporations (E, 3, 7, 8); Merchants of the Staple of England 
{Mayor etc.) v. Bank of England {Governor & Co.) (1887), 21 Q. B. D. 160, 165, 
166, 0. A 

{t) Kidderminster Corporation v. Hardwick (1873), L. B, 0 Exch. 13, 18, 24; 
Oxford Corporation v. Grow, [1893] 3 Ch. 635, 639. 

(o) Re Darned's Banking Co., Ex parte Contract Corporation (1867), 3 Oh. 
App. 105,116. Bee title Companies, Vol. Y. 

(b) See p. 385, ante. 

(cj Per CnoXE, J., Y. B. 9 Edw. 4, 39 b ; Bro. Abr. Corporations and 
Capacities, pi. 72; Willis v. Jermin (1590), Cro. Elia. 167; S. C., 2 Leon. 97; 
Good v. Ash (1674), 3 Keb. 307, per Hale, C.J.; S. 0., Anon. (1675), 1 Vent. 
257 ; Derby Canal Co. v. Wilmot (1808), 9 East, 360; Mowatt v. Castle TSteel and 
Ironworks Co. (1886), 34 Ch. D. 68, 0. A.; Merchants of the Staple of England 
(. Mayor etc.) v. Bank of England {Governor & Co.), stvpra. The dictum to tho 
contrary of Fky, J., in Uariside v. SUkstone and Uod worth Coal and Iron Co. 
(1882), 21 Ch. D. 762,768, appears inconsistent with the above authorities and 
with his own concurrence in the judgment of the 0. A in the subsequent ease of 
Mowatt v. Castle Steel and Ironworks Co., supra, 

{d) Derby Canal Co. v. Wilmot, supra; Merchants of the Staple of England 
(Mayor etc?) v. Bank of England {Governor db Co.), supra, per Wills, J.; Lloyds 
Bank, Ltd. v. Bullock, [1896] 2 Ch. 192, 198; London Freehold and Leasehold 
Property Go. v. Suffield (Baron), [1897] 2 Oh. 608, 620—622, 0. A 
(•} See oases cited in notes on pp. 387—390, ante. 
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697. The deed of a corporation having the nature of a corpora¬ 
tion at common law must be delivered at a duly constituted meeting 
of the corporation and in pursuance of a resolution of the majority 
of the members then present, or else by attorney, the attorney 
being thereunto authorised by the corporation’s deed duly exe¬ 
cuted^). But, as in the case of a natural person’s deed, the 
delivery of a deed by a corporation will be inferred, if it be proved 
to have been duly sealed, provided that there were no circum¬ 
stances to show that it was delivered as a mere escrow ( g ). Where 
by the constitution of a corporation any special mode of execution 
of its deeds is prescribed, or any particular formality is required to 
be observed in affixing the corporate seal, every deed of the cor¬ 
poration must, in order to be completely binding, be executed in the 
manner or with every formality so prescribed (/t). Thus the deeds 
of companies incorporated under the Companies Act, 1862 (i), or 
the Companies (Consolidation) Act, 1908 ( j ), must be executed with 
the formalities (if any) (/c) prescribed by the company’s articles of 
association. And if, for examplo, the articles provide that every 
doed to be executed on behalf of the company shall be signed by 
threo at least of the directors and countersigned by the managing 
director, tho company’s deeds must be so executed (l). So also the 
deeds of building societies incorporated undo the Building Societies 
Act, 1874 (mi), and of societies incorporated under the Industrial 
and Provident Societies Act, 1898 (a), must be executed as required 
by the rules of the society. Where, however, it appears on the face 
of a deed exocuted under the- common seal of some corporation that 
the transaction thereby evidenced is within the powers of the cor¬ 
poration, and that all the particular formalities (if any) prescribed 
by the constitution of the corporation for the execution of its deeds 
Lave been duly observed, but owing solely to some irregularity, which 
is a matter of the intornal management of the corporation, the deed 
is not indefeasibly binding, the corporation will be estopped from 
averring the defect of internal management as a reason for avoiding 
the deed as against any person claiming thereunder as a purchaser 
for value in good faith and without notice of the defect (o). A 

(/) Seo iiotas (*), (t), on p. 391, ante. 

{y) Merchants of the Staple of England (Mayor etc.) v. Ban/e of England 
(Governor & Co.) (1887), 21 y. B. D. 160, 0. A., per Wills, J.j and see note (g), 
p. 386, ante. 

(A) Clarice v. Imperial Oas .Co. (1832), 4 B. & Ad. 315, 324—326; Ernest v. 
Nicholls (1857), 6 H. L. Cas. 401, per Lord Wensleydale, at pp. 418—422; 
JIArct/ v. The Tamar, Kit Kill and Callington Kail. Co. (1867), L. K.2 Exoh. 158. 

(i) 25 & 26 Viot o. 89. 

If) (fEdw. 7, c. 69. See First Schedule, Table A, art. 76. 

(A) See Re Banned* Banking Co., Ex parte Contract Corporation (1867), 3 
Ch. App. 105,116. See title Companies, Vol. V. 

(f) Re County Life Assurance Co. (1870), 7 Ch. App. 288,293; and see note (o), 
infra. In Buch cases the directors subscribe the deed as a part of its execution, 
and do not sign it as witnesses attesting its execution (Shears v. Jacob (1866), 
L. E. 1 0. P. 673; Befell v. White (1866), L. E. 2 0. P. 144). 

(m) 37 & 38 Viet. c. 42, ss. 9, 16 (10). 

in) 66 & 67 Viet. o. 39, ss. 10, 21, 36, 37; and Seoond Schedule, No. 11, 

( o) Clarice y. Imperial Oas Co., supra; Royal British Bank y. Turquand 
(1856), 6 E. & B. 327, 332 ; Agar v. Athenceum Life Assurance Somlg 
(1858), 3 0. B. (n. 8 .) 725 ; Re Athenceum Society, Ex parts Eagle Co, (1868), 
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corporation id not estopped from averring that its common seal has dwn. 4. 
been affixed to a deed fraudulently or in such circumstances as to Execution 
amount to forgery, even though the deed be sealed with the true of a Deed, 
corporate seal and the same were affixed (without authority) by the 
person intrusted with its custody (p). 

Every limited company incorporated under the Companies Seal of com- 
Act, 1862 (q), or the Companies (Consolidation) Act, 1908 (r), and P® 7, ot . 
every society incorporated under the Industrial and Provident iJo“denfco? 
Societies Act, 1893 ( s ), is required to have its name engraven in building 
legible characters on its seal; and the use by any director, manager, 80cIefc 7- 
officer, or other person on behalf of such a company, or by any 
officer or other person on behalf of such a society, of any seal 
purporting to be a seal of the company or the society (as the case 
may be), whereon its name is not so engraven, renders him liable 
to a fine of £50. The seal of every building society incorporated 
under the Building Societies Act, 1874 ( t ), is required to bear the 
registered name of the society. But it does not appear that the 
effect of sealing a deed on behalf of such a company or society with 
some other seal than is so prescribed is to render tho deed void (w). 

Sub-Seot. 4 .—Execution in various Special Cases. 

698. Bills of sale of personal chattels and assurances of any Bills of sale, 
hereditaments or of personal estate (not being stock in the public Assurances to 
funds) to be laid out in the purchase of any hereditaments to or charitable 
for the benefit of any charitable uses are required to be executed usea- 

with special formalities, which are dealt with elsewhere ( v). 

699. When a deed is to be executed by a blind or an illiterate Deeds of 

man it should first be correctly read over or fully and accurately or 

explained to him ; and he cannot be required to execute it until it men.™*® 
has been so read or explained to him (w). if it be falsely read over 

or explained to him in some particular going to the root of the 
matter, that is, to the substance of the whole consideration, he will 
not be bound thereby (x). But if he execute it without requiring it 
to be read over or explained to him, he will be estopped from 
averring that it is not his deed (y). 

4 K & J. 649, 681; Mahony v. East Holyford Mining Co. (1878), L. R. 7 
H. L. 869, 893, 894; County of Gloucester Sank v. Rudry Merthyr etc. Co,, [1895] 

1 Oh. 629; Re Rank of Syria, [1900] 2 Ch. 272, 278 ; [1901] 1 Oh. 115, 121; 

Duck V. Tower Galvanizing Co., Ltd., [1901] 2 K B. 314. 

(p) Bank of Ireland v. Evans’ Charities ( Trustees ) (1855), 6 H. L. Cas. 389; 

Merchants of the Staple of England {Mayor etc.) v. Bank of England (Governor to 
Co.) (1887), 21 Q. B. D. 160, O. A. ; Ruben r. Great Fingall Consolidated, [1904] 

2 KB. 712, 0. A. ; [1906] A. 0.439. „ 

(a) 26 & 27 Viot. o. 89, ss. 41, 42. 

lr) 8 Edw. 7, c. 89, s. 63(1) (b), 3. 

(«) 66 & 67 Yict. o. 89, bb. 12, 21, 60. , 

(t) 37 & 38 Yict. c. 42, ss. 9,16 (10). 

(u) See Gray v. Lewie (1869), L. E. 8 Eq. 626,631; Wright v. Horton (1887), 12 
App. Gas. 371,377,380,384; H. E. Randall, Ltd. v. British and American Shoe Co., 

[1902] 2 Ch. 364,368; Pollock on Contract, 7th ed , 148; and p. 391, note (q), ante. 

(v) As to the execution of bills of sale, see title Bills of Saul Vol. III., p. 46; 
and os to assurances for charitable uses, see title Charities, ¥ol. IV., p. 129. 

H Thoroughgood’s Cate (1684), 2 Co. Rep. 9 a, 9 b. 

Ilid.; Bee p. 406, post. 

See p. 386, note (/), ante. 
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700. A deed executed on behalf of a lunatic or any person to 
whom Part IV. of the Lunacy Act, 1890 (z), applies, either by the 
committee of his estate or any other person approved by the judge 
or master in lunacy for the purpose, must be executed in the name 
of the lunatic (a). 

701. Where a deed is to be executed by attorney, the attorney 
must be thereunto authorised by deed executed by the principal (ft). 
An attorney so authorised may execute the deea on behalf of the 
principal, either in the principal’s name and with the principal’s 
seal and (where necessary) signature ( c) (which is the regular 
way (d)), or else in his own name and with his own seal and 
signature (e). But the deed must be so expressed that it is apparent 
that the act evidenced thereby is the act of the principal and not 
of the attorney, and if the deed be an indenture the principal, and 
not the attorney, must be named as a party thereto, in order that 
the principal may enjoy the advantages given by law to parties 
only to the deed(/). 

702. Deeds containing a warrant of attorney to confess judgment 
in any personal action or a cognovit actionem must beoxecuted in the 
presence of a solicitor of the Supreme Court acting on behalf of the 
person giving the warrant or cognovit and attending at his request 
to inform him of the nature and effect of such warrant or cognovit 
before the same is executed, and such solicitor must subscribe his 
name as a witness to the due execution thereof, and must thereby 
declare himself to be the solicitor for the person executing the same 
and state that he subscribes as such solicitor; otherwise the warrant 
or cognovit will not bo of any force (g). 

703. Whore any instrument conferring a power of appointment 
provides that the power shall be exercisable by deed to be executed 
with some further or other formality than is required by the 
general law applicable to the execution of deeds (h), a deed exercising 


(a) S3 & 54 Viet. c. 5 (see s. 116). 

(«) Lunacy Act, 1890 (53 & 54 Viet. o. 5), s. 124, as amended by the Lunacy 
Act, 1891 (64 & 55 Viet. c. 65), s. 27 (1); see Lawrie v. Lees (1880), 14 Oh. D. 
249, 0. A. ; (1881) 7 App. Cas. 19 ; and p. 385, note (o), ante. See title Lunatics 
and Persons of Unsound Mind. 

(1) See p. 363, note ( h ), ante. 

(c) See pp. 384, 385, ante. 

(d) 1 Davidson, Precedents in Conveyancing, 4th ed., pp. 43, 476, n.; ibid., 
fith ed., pp. 101, 102, 388, <i. Before the year 1882 this was the only way of 
well executing a power pf attorney (Combers Case (1613), 9 Co. Eep. 75 a, 76 b, 
77 a; Frontin v. Small (1726), 2 Ld. JRaym. 1418; White v. Cuyler (1795), 6 Term 
Peg, 176; Wilks v. Bade (1802), 2 East, 142; Berkeley y. Hardy (1826), 6 B. & 0. 
355, 356, 357 ; Lawrie v. Lees (1880), 14 Ch. D. 249, 0. A.; (1881) 7 App. Cas. 19. 

ft) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. o. 41), s. 46. 

(/) Frontin v. Smqjl, supra; White v. Cuyler, supra; Berkeley v. Hardy, supra. 
See p. 380, ante; 1 Davidson, Precedents in Conveyancing, 4tn ed., 43, 476, n.; 
fith ed., 101, 102, 388, n. ' 

(g) Debtors Act, 1869 (32 & 33 Viet. o. 62), s. 24, as modified by the effect 
of the Judicature Acts, 1873 and 1875 (36 & 37 Viot. c. 66 , s. 87 ; 38 & 39 Viet, 
o. 77, s. 14); Bee Encyclopaedia of Dorms and Precedents, Vol. VIII., pp. 905, 
907; and as to warrants of attorney and cognovits, Williams on Personal Property, 
16th ed., 209—211, and n. (z); 2 Davidson, Precedents in Conveyancing, 4th ed.. 
Part II., 25 and n. (x). 

(A) See pp. 882— 387 t ante. 
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the power may be executed either (1) in strict compliance with all 
the requirements of the instrument creating the power, or else 
(2) in the presence of and attested by two or more witnesses in the 
manner in which deeds are ordinarily executed and attested (i). 
But to operate as a valid execution of the power it must be executed 
with all the formalities prescribed by one of these two methods of 
execution ( i). And the second mothod of execution only excuses 
exact compliance with the terms of the instrument creating the 
pow^r in so far as that instrument requires the actual execution 
and attestation of the deed exercising the power to be accomplished 
in some other or more formal manner than is required by the 
general law; it does not operate to defeat any direction in that 
instrument that the consent of any particular person shall be 
necessary to a valid execution, or that any act shall be performed 
to give validity to any appointment under the power having no 
relation to the mode of executing and attesting the deed exercising 
the power (k). 

Thus, a deed exercising a power of appointment which was made 
exercisable by deed to be executed in the presence of and attested 
by a witness must be so executed and attested, or it will not be a r 
good execution of the power (l). And a deed exercising a power of 
appointment which was made exercisable by deed to be executed in 
the presence of and attested by two or by any groater number of 
witnesses must be executed in the presence of and attested by two 
witnesses at least, or it will not be a good execution of the power ( in). 

Where the instrument creating a power makes it exercisable by 
deed to be signed by the person exercising the power, any deed 
purporting to exercise the power should certainly, and perhaps 
must, be signed by such person as well as sealed (n). 


(i) Holmes y. Ooqhill (1802), 7 Yes. 499, per Gkant, M.R., at p. 506 j Hawkins 
v. Kemp (1603), 3 East, 410,439, 440; Reid v. Slur gold (1805), 10 Ves. 370, 3H<); 
Sugdou on Powers, 8th ed., 200 it seg.; Law of Property Amendment Act, 1859 
(22 & 23 Yict. c. 35), e. 12; Williams on Real Property, 13th ed., 298—300; 
20 tb ed„ 374, 375. The defective execution of a power will, however, be 
aided, even against purchasers from those claiming in default of appointment, 
if the intended appointee were a purchaser from or tho wife or a child or a 
creditor of the person, who purported to exercise the power, or if the appoint¬ 
ment purported to he made wore for a charitable purpose (Sugden on Powers, 
8 th ed., 633—536, 642). But this relief is only graututi to remove defects 
regarded as not being of the ossonce of the power, such ns the absence of a seal 
or a wituoss or witnesses (Sugden on Powers, 8th ed., 54S ei seg.). 

(k) Law of J’roporty Amendment Act, 1859 (22 & 23 Viet. c. 35), s. 12. See 
further, ns to the execution of powers, title Poweus. 

(i l ) Bath (Earl) v. Mountague (Earl) (1093), 3 Cas. in Ch. 55, 65, 70, 72,^6; 
S. O., sub rum. Albemarle (Duchess) v. Bath (Earl) (1693), Froom. (car.) 193; 
Hawkins v. Kemp, supra ; Sugden on Powers, 8th ed., 206, 207. But it may bo 
attested by more witnesses than one (Sugden on Powers, 8fch ed., 217). 

(rn) See the three previous notes. 

(n) See Sugden on Powers, 8th ed., 207, 208, 232. It is doubtful whether in 
this ease signature can be omitted in reliance on tho terms of the Law of Property 
Amendment Act, 1859 (22 & 28 Yict, c. 35), s. 12 (see notes (t), ( k ), supra), as that 
enactment requires the deed to ho executed in the manner in which deeds are 
ordinarily executed. At the date of the passing of that Act deeds were, as they 
still are, ordinarily executed by the parties signing their names opposite to their 
seals in acknowledgment that the seals are theirs and as a guarantee of authen¬ 
ticity, though such signature was not necessary to the validity of tho execution 
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704. Where deeds exorcising powers are required by the instru¬ 
ment creating the power to be executed with some additional formality 
besides sealing and delivery to be performed in the presence of a 
witness or witnesses, and are also required to be attested, then, if it 
be proposed to execute the deed in strict compliance with the terms of 
the power (o), the attestation clause should expressly state that 
every formality required to be performed has been duly gone 
through in the presence of the proper number of witnesses (p). 
In such case, if the instrument creating the power require twp or 
more formalities to be observed and the attestation clause state only 
that one of them has been complied with, the power is not well 
executed (q). But if the circumstances are such that, although the 
attestation clause expressly mentions the observance of some or one 
only of the formalities required, it must necessarily be inferred that 
all the formalities were duly gone through, the power is sufficiently 
executed (r). And if the terms of the attestation are general, 
purporting simply to bear witness to the execution of the deed 
without specifying in particular the manner of such execution or 
stating any of the formalities then observed, it will be implied 
that the required formalities were duly performed, and the power 
will be well executed (s). And where such a deed is executed in 
reliance on the provisions of the Law of Property Amendment 
Act, 1859 (f), the power is well executed if the attestation 
clause be expressed in the form in which deeds are ordinarily 
attested (a). 


of the deed (see pp. 384, 385, ante). Aud if it be answered that "the 
manner in whiok deeds are ordinarily executed ” must refer to the observance 
of the necessary formalities only, and that at common law signing is no part of 
the execution of a deed, it might be contended in reply that sighing is an act 
“ having no relation to the mode of executing the deed exercising the power," 
and is therefore expressly excluded from the aid afforded by the enactment in 
question (see p. 395, ante). On the other hand, it appears that the chief object 
of this enactment was to abolish all difficulties attendant upon the execution of 
deeds exercising powers and required to be signed (see Sugden on Power*, 
8th ed., 234—247). 

i d) See p. 394, ante. 

p) See Sugden on Powers, 8th ed., 234—238, 245, 247, aud next note. 
a) Wright v. Walteford (1811), 17 Yes. 454 ; S. C. (1812) 4 Taunt. 213 ; Voe 
d. Mansfield v. Peach (1814), 2 M. & S. 576 ; Wright v. Barlow (1815), 3 M. & S. 
612; Vincent v. Sodor and Man (bishop ) (1851), 4 De G. & Sm. 294, 307 ; see 
Sugden on Powers, fitb ed. f 234—238, 244—247. 

(?) Be Wrty'e Trust (I860), 17 Sim. 201 ; Vincent v. Sodor and Man [Bishop), 
supra; Smith v. Adkins (1872), L. R. 14 Eq. 402 ; and see Parwell on Powers, 
2nd ed., 135. 

(s) Burdett v. Spilsbnry (1843), 10 01. & Pin. 340, H. L.; and see Sugden on 
Powors, 8th ed., 240, 241; Parwell on Powers, 2nd ed., 135. 

(t) 22 & 23 Viet, c.,35 ; see p. 395, note (t), ante. 

(«)_ The old-established common form ot attestation of a deed expresses only 
that it was soaled and delivered in the presence of the subscribing witness or 
•witnesses (Sugden on Powers, 8th ed., 234, 235). Where by the instrument 
creating a power the deed exercising it is required to be signed, Bealed, and 
delivered in the presence of and attested by two or more witnesses, it appears that 
it is not now necessary that the attestation of the deed should expressly state 
that the doed was so signed as well as so sealed and delivered (soe Sugden on 
Powers, 8th ed., 234 —247; Williams on Eeal Property, 13th ed., 298—300] 
itpth ed., 374, 376). But in such ease? it is decidedly preferable that the 
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705. Deeds evidencing any conveyance of any real property, 
corporeal or incorporeal, or chattel real situate in England, must, 
wherever executed, be executed in accordance with the law of 
England; but they are not required, if executed out of England, to 
be executed with any further or other formality than would be 
necessary if they were executed in England (6). 

706. It appears that deeds evidencing any conveyance of any 
chattel personal, corporeal or incorporeal, which according to English 
law*is situate in England must, wherever executed, be executed with 
the particular formalities, if any, required by the law of England 
for the transfer of the property theroby assured, and are not 
required if executed out of England to be executed with any 
further or other formalities than would be necessary if they were 
executed in England (c). But if the conveying party be domiciled 
out of England, it seems that his capacity to make the conveyance, 
and consequently the validity of the conveyance, will be determined 
by the law of the place of his domicil. And subject to the rules 
that a conveyance of any personal chattel situate in England is 
valid if made in accordance with English law, and that such a 
chattel, if subject by English law to any special mode of transfer, 
can only be conveyed in tho manner so prescribed (c), it appears that 
a conveyance of such a chattel is valid in England if it be executed 
in accordance with the law of the place where the conveying party 
is domiciled (d). 

707. Deeds by which tho parties enter into any contract to bo 
enforced in England must, wherever executed, bo executed with 
the particular formalities, if any, required by English law(e), and 
if executed out of England must, in addition, be executed with all 
the formalities which by tho law of the place where the deed is 
executed are essential to the validity (under that law) of the 
contract ( f). Where the contract operates both to create an 

attestation danse should also state the signing. Indeed, the old common form 
of attestation of deeds is now usually replaced by a form stating signature 
as well as sealing and delivery (see Encyclopaedia of Forms, Vol. XIV,, 
237—242; 1 Key and Elphinstoue, Precedouts in Conveyancing, 9th ed., 703, 
704). 

(b) See Dundas v. Dundas (1830), 2 Dow & Cl. 349, H. L.; Westlake, Private 
International Law, 4th ed., 203,204; Dicey, Confliot of Laws, 2nd ed., 500 
rt seg.; Encydopaediaof Forms and Precedents, Vol. XIV., p. 217. 

(o) City Sank v. Barrow (1880), 5 App. Cas. 664, 668, 677,683 ; Re Queensland 
Mercantile and Agency Co., Ex parte Australasian Investment Co., Ex parte Union 
Bank of Australia, [1891] 1 Ch. 536, 545; [1892] 1 Ch. 219, O. A.; AlrmJc v. 
Smith, [1892] 1 Oh. 238, 267, 268, C. A. ; Inglia v. Robertson, [1898] A. 0. 616, 
626 ; Re Maudalay, Sons and Field, Mauds!ay v. Maudslay, Sons and Field, [1900] 

1 Ch. 602, 610; Viditz v. O'Hagan, [1900] 2 Oh. 87, 0. A. f see Westlake, Private 
International Law, 4th ed., 192—201; Dicey, Conflict of Laws, 2nd ed., 518—528. 

(d) See Liverpool Marine Credit Co. v. Hunter (1868), 3 Ch. App. 479, per 
Lora Chelmsfoed, L.O., at p. 483 ; Lee v. Abdy (1886), i7 Q. B. D. 309 ; Viditz 
V. O'Hagan, supra; Dioey, Conflict of Laws, 2nd'ed., 524—528. 

(e) Ltroux v. Brown (1852), 12 0. B. 801. 

(/) Alves v. Hodgson (1797), 7 Terra Rep. 241, 243; Clegg v. Levy (1812), 3 
Gamp. 166, per Lord Ellenbokouoh, C.J., at p. 167; Richards v. Qoold (1827), 

1, Mol. 22, 24; Trimley v. Vignier (1834), 1 Bing. (n. 0 .) 151, 160; Kent v. 
Surgess (1840), 11 Sim. 381, 376 ; Benham v. Mqrnington (1848), 3 0. B. 133, 
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obligation binding on the contractor personally and also to effect 
an assurance of some estato, interest, or right in, to, or over property 
situate in England (as in the case of a mortgage), and the deed is 
executed out of England, it is not certain whether it is necessary, 
in respect of the assurance of the property, that the deed should 
1)6 executed with the formalities essential by the law of the place 
where the deed is executed to the validity of the contract as well as 
those required by the law of England; though it appears upon 
principle that the only formalities necessary, as regards the assurance 
of tho property, should be those required by English law (g). 

708. Deeds containing any assurance of any property situate or 
containing any agreement to bo onforcod or proved in any country, 
State, colony, or place out of England must be exocuted (whether in 
or out of England) in the manner required by the law of the place 
whore such property is situate or such agreement is to be enforced 
or proved ( h ). For this purpose, however, such law includes the 
law of that place as to the conflict of law's (i ); and it may be that 
under such law' no other formalities are necessary in certain cases, 
e.g., where the deed is executed in England and evidences a contract, 
than are prescribed by the law of England. 

709. Deeds containing an assignment of the copyright in new 
and original sculptures, models, copies, or casts must be signed by 
the assigning proprietor or proprietors with his or their own hand 
or hands in the presence of and attostod by two or more crodible 
witnesses (/c). 

710. Bills of sale of a registered ship or any share therein, when 
made to a person qualified to ow’n a British ship (l), are required to 
be executed by the transferor in the presence of and to be attested by 
a w'itness or witnesses (tn ); and registered mortgages and transfers 
of registered mortgages of registered ships or any share therein («) 
are apparently required to be executed by the mortgagor or transferor 
in the presence of and to be attested by a witness or witnesses (o). 

711. A deed appointing an attorney to transfer any stock of any 
company or corporation, funds or annuities, transferable in the 


140; Bristow v. flequeville (1850), 5 Dxch. 275, per Polfe, li, nt p. 270; West- 
lake, Private International Law, 4th ed,, s. 209, p. 272; Dicey, Conflict of Laws, 
2nd od., 502, 503, 540-544, 810. 

(g) Soo Richards v. Oo'old (1827), 1 Mol. 22, 24; Westlake, Private Inter- 
national Law, 4th ed., 205; Dicey, Conflict of Laws, 2nd ed., 502, 603, 542, 
810. ‘Until this question is settled, the deed should in such case of course bo 
oxecuted in accordance with the formalities required both by English law and 
by the law of the place where the deed is executed. 

(A) See Encyclopaedia of Forms and Precedents, Vol. XIV., pp. 218—225. 

(j) Seo lie Queensland Mercantile and Agency Co., [1892] 1 Ch. 219, 226, C. A. 

. (k) Sculpture Copyright Act, 1814 (54 Geo. 3, c. 56), s. 4. See title Copy¬ 
right, Vol. VIII., p. 207. 

{1) See p. 372, ante. 

(m) Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), s. 24. 

(n) See p. 372, ante. 

(o) See Merchant Shipping Act, 1894 (67 & 68 Viet. o. 60), ss. 31, 87, and 
First Schedule, Part I., Forms B and 0; and compare Parson* v. Brand (1890), 
16 Q. S, D. lio, O. A. ISet also title Shippxxo and Navigation, 
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books o! the Bank of England or the Bank of Ireland mast be 
attested by two or more credible witnesses (p). 

712. Deeds evidencing the choice and appointment of a new 
trustee or new trustees and made under the Trustee Appointment 
Act, 1850 ( q), are required to be executed under the hand and 
seal of the chairman for the time being of the meeting at which 
such choice and appointment is made and in the presence of 
such meeting and to be attested by two or more credible 
witnesses (q). 

713. The execution of the bond required under tho Friendly 
Societies Act, 1896 (r), to be given by an officer of a registered 
society or branch and a surety or sureties must be attested by two 
witnesses (s). 

714. Deeds of exchange or conveyance made under the powers 
given by the Glebe Exchange Act, 1815 (f), by a parson, vicar, or 
other incumbent with the consont of the patron and bishop must 
be executed by the patron and bishop in the presence of two or 
more credible persons, who must by indorsement thereon attegt 
such execution; and in such attestation it must be expressed that 
the deed was so executed by the patron or bishop before the 
execution thereof by the parson, vicar, or other incumbont (a). 

715. The deed of a father appointing a guardian of his child or 
children should be executed in the presence of two or more credible 
witnesses (5), of which the guardian may be one (c). 

716. A deed of relinquishment of holy orders made in pursuance 
of the Clerical Disabilities Act, 1870 (d), must be executed in the 
presence of a witness ( e). 

717. Every deed which is an instrument of transfer, charge, 
exchange, or partition of registered land, or of any registered 
charge on land (including any alteration of a charge), under the 
Land Transfer Acts, 1875 and 1897 (/), is required to be attestod, 
and must be executed in the presence of a witness, who must sign 
his name and add his address and description (g). 

(p) National Debt Act, 1870 (33 & 34 Viet. c. 71), bs. 22 , 73; seo p. 372, 
ante. 

(q) 13 & 14 Viet. e. 28, fl. 3, extended by tho Trustee Appointment Act, 
1809 (32 & 33 Viet. c. 26), and Trustees Appointment Act, 1800 (53 & 51 Viet, 
c. 10). 

(r) 59 & 60 Viet. c. 25, s. 51. » 

(a) S. 98 (4), and Second Sckedulo, Part 111. 

(/) 55 Geo. 3, c. 147. 

(a) S. 10. • 

(ft) It is a question whether stat. (1660) 12 Car. 2, c. 24, s. 8, enabling fathers 
to appoint guardians of their children by deed or will, requires any witnesses 
to an appointment by deed ( Morgan v. I/atchell 11854), 19 Bear. 86, 87). 

(c) Morgan v. Hatch dl, eupra. 

(d) 33 & 34 Viot. o. 01. 

(e) S. 3 (1), and Second Schedule. 

(/) 38 « 39 Viet. c. 87 and 60 & 61 Viet. o. 65; see p. 371, ante. 

(g) land Transfer Buies, 1903, No*. 107—109. See title Bkal Pbopbutt 
ahd Chattels Real. 
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718. Indentures of lease made under the Leasing Powers Act for 
Beligious Worship in Ireland, 1855 ( h ), are required to be sealed 
and delivered by or on behalf of the lessor in the presence of one 
or more than one witness (t). 

•Sub-Sect. 5 .—Effect of Non-Execution by tonne Parties. 

719. When an indenture is expressed to be made between several 
parties or a deed poll to be made by more persons than one {j), and 
some or one only of such parties or persons execute the same, it is 
not the deed of any person who has not executed it ( k ). But unless 
it were delivered as an escrow to take effect only in case of and 
upon its execution by all or some other of the parties thereto (l) it 
is the deed of every person who has oxeeuted it, and, owing to his 
being estopped from averring anything in contradiction thereof (m), 
it takes effect, as against him, according to its purport from the 
time of his execution thereof, notwithstanding that the other party 
or parties have neither executed it nor expressed his or their assent 
to its provisions (n). 

720. If, however, the other party or parties be under no 
obligation, independently of the deed, to execute it or abide by its 
provisions, the deed is liable to be avoided by his or their disclaimer 
of the benefit thereof (o). Thus an indenture of grant or other 
assurance of property takes effect immediately upon its execution 
by the grantor or assuror, and then at once passes the property 
expressed to be assured to the grantee or alienee, although the 
latter has not executed or assented to the deed ; subject, however, 
to the property rovesting in the alienor in case the bonefit of the 


(h) 18 & 19 Viet. c. 39. 

ji) S. 10. 

i j) See p. 379, ante. 

(k) Littleton's Tenured, s. 373; Bro. Abr. Dette (38, 80), Obligation (13, 
14, m 

(l) See pp. 387—390, ante; Underhill y. Norwood (1804), lOVes. 209, 220; 
Latch v. Wedlake (1840), 11 Ad. & 181. 959, 965, 96G; Bonner y. Cox (1841V 4 
Bear. 379, 383; Evans v. Bremridge (1856), 8 Do G. M. & G. 100, 0. A.; Beckett 
v. Addyman (1882), 9 Q. B. D. 783, 788, 789, 0. A., per Field, J. ; Ellesmeie 
Brewery Co. y. Cooper , [1896] 1 Q. B. 75. 

(to) See p. 357, ante. 

(n) Foster v. Mapes (1591), Cro. Eliz. 212; Co. Litt. 229 a; Exton v. Scott 
(1833), 6 Sim. 31; Cooch v. Goodman (1842), 2 Q. B. 580, 600; Fletcher v. 
Fletcher (1844), 4 Hare, 67 ; Morgan v. Pike (1854), 14 0. B. 473, 484 ; Be Way's 
Trusts (1864), 2 De &. J. & Sm. 365, 0. A.; Xenos y. Wickham (1867), L. B. 2 
H. L. 296; Whitmore-Scarle y. Whitmore-Searle, [1907] 2 Oh. 332 ; and 
authorities cited in next note. 

(o) Y. B. 7 Edw. 4, £0 (pi. 21), 29 (pi. 14); Littleton’s Tenures, ss. 684, 685 ; 
Butter and Baker's Case (1591), 3 Go. Hep. 25 a, 26 b, 27 a; Whtlpdale's Case (1604), 
5 Co. Bep. 118 a, 119 b; Shep. Touch. 70, 284, 285; Thompson y. Leach (1690), 2 
Vent. 198, 202, 208; Wankford y. Wankford (1706), 1 Salk. 299, per Holt, O.J., 
at p. 307 ; Doe d. Lewis y. Bingham (1821), 4 B. & Aid. 672 ; diggers y. Evans 

K , 5 E. & B. 867,380 et seq.; Peacock y. Eastland (1870), L. B. 10 Eq. 17 ; Be 
, Ex parte Cote (1873), 9 Ch. App. 27, 32; Standing y. Bowring (1885), 31 
Oh. D. 282, 286, 288, 290, 0. A.; Be Birchcdl, Birchall v. Ashton (1889), 40 
Oh. D. 436, 439, 0. A.; Mallott y. Wilson, [1903] 2 Oh. 494, 500—502. See 
further, as to disclaimer, p. 408, poet. 
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assurance be disclaimed (p). So also an obligation or duty under¬ 
taken by deed is immediately binding on the person on whom it is 
incumbent from, the moment of his execution of the deed, and before 
the person who is to take the benefit of the liability so assumed has 
expressed his assent to the transaction (q), though the latter may 
subsequently disclaim the benefit of the obligation as above 
mentioned (r). 

721. But where a person named in some deed, whether as a party 
these to or not, has, without executing the deed, accepted some benefit 
thereby assured to him, he is obliged to give effect to all the condi¬ 
tions on which the benefit was therein expressed to be conferred; 
and he must therefore perform or observe all covenants or stipulations 
on his part which are contained in the deed and on the perform¬ 
ance or observance of which the benefit conferred was meant to be 
conditional (s). For example, a mortgagee who has made a loan on 
mortgage, but has not executed the mortgago deed (which has been 
executed by the mortgagor only), is bound to give effect to a proviso 
therein contained for reduction of the rate of interest on punctual 
payment, or for allowing the loan to remain on the mortgage 
for a certain term ( t ). A grantee of land, subject to the (so-called) 
reservation of some easement thereover, must, if he accept the 
grant, give effect to the reservation, though he do not executo the 
deed of grant (a). And a man who enters into land under an 
assurance made to him by deed (which he has not executed) for a 
term of years, for his life or in tail, is estopped from asserting, 
againBt the remainderman under the deed, a title thereto in fee 
simple as derived from his own wrongful entry and the effect of the 
Statutes of Limitation (b), even though the person who made the 
assurance had no rightful title to the land(c). 

722. Where a deed is executed by some party or parties 
thereto conditionally on the understanding that the other party 
or parties thereto or some or one of such parties shall execute 
the same, it is in fact delivered as an escrow and will not 
take effect completely as a deed until the condition has been 
performed (</)• 


(p) See authorities cited in previous note. 

(a) Butler and Baker's Case (1591), 3 Co. Eep. 25 a, 26 b, 27 a ; Hall v. Palmer 
(1644), 8 Hare, 532; Xenos v. Widcham (1867), L. E. 2 H. L. 296. 

(r) Wetherell v. Langston (1847), 1 Exch. 634; and see note (o), p. 400, ante. 
(«) Y. B. 38 Edw. 3, 8a; Y. B. 45 Edw. 3, 11 pi. 7; Y. B. 8 Edw. 4, 8 b; 
Littleton’s Tenures, s. 374; Bro. Abr. Dette (88, 80), Obligation (13, 14. 27); 
Dyer, 13 b, pi. 66 ; Co. Litt. 230 b and n. (1); Brett v. Cumberland (16fi)), 2 
Boll. Eep. 63; R. v. Houghton-le-Spring (1819), 2 B. & Aid. 375; Webb v. Spicer 
(1849), 13 Q. B. 886, 893; Linwood v. Squire (1850), 5 Exch. 234, 236; Macdonald 
▼. Law Union Insurance Co. (1874), L. E. 9 Q. B. 328, 330, 332. 

(ft See previous note ana next note; Morgan v. Pike (1854), 14 C. B. 473, 
iS! t 4 86. 

(a) May v, Belleville, [1905] 2 Oh. 805. 

(b) Beal Property Limitation Act, 1833 (3 A 4 WilL 4, o. 27); Beal Property 
Limitation Act, 1874 (37 & 38 Viot. c. 57). 

(«) Dalton v. FitzOerald, [1897] 1 Oh. 440; [1897] 2 Ch. 86, 0. A.; and see 
Littleton’s Tenures, s. 374. 

(d) See pp. 387—590, ante. 
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723. Any person named or sufficiently indicated in a deed poll 
may sue to enforce any obligation thereby undertaken in his favour, 
notwithstanding that he has not executed the deed (<?); but he must 
observe all stipulations made therein of which the performance was 
a condition precedent to the liability of the maker of the deed (/). 
And any person named as a party to an indenture (g ) may sue upon 
any covenant made with him and therein contained without having 
executed the deed ( h ), unless the transaction carried out thereby 
were such that his own execution of the deed was a condition 
precedent to his enforcement of the covenant (i). Thus, if b/ an 
indenture of lease a house be expressed to be demised for a term 
exceeding three years ( k ), and the lessee covenant with the lessor to 
repair the house during the term, and the lessee execute the counter¬ 
part but the lessor do not execute the lease, the lessor cannot sue 
the lessee upon the covenant to repair without first executing the 
lease, notwithstanding that the lessee have entered into possession 
of the house; for it is a condition precedent to the lessee’s liability 
to repair that he shall have a valid demise of the house for the term 
agreed upon ( l ). 

Sub-Sect 6 .—Partial Execution. 

724. It is impossible in law to execute a deed as to part only of 
its provisions; and the attempted execution of a deed with some 
proviso purporting to qualify the liability thereunder of the executing 
party or to express his dissent to be bound by some provision 
therein contained is not a perfect execution of the deed, and as 
against any person entitled to have the deed executed by the party 
attempting such partial execution it is no execution of the deed ( m). 
But it appears that, as against tho party so executing a deed, such 
execution may be effectual, and the qualifying proviso may be 
rejected as repugnant and void (n). If the party attempting such 
partial execution accept some benefit under or otherwise confirm 
the deed, he will be bound by its provisions as if he had completely 
executed it (o). 

(e) See p. 37!*, ante. 

(/) Macdonald, y. Law Union Insurance Co. (1874), L. It. 9 Q. B. 328; and 
gee p. 401, note ( s ), ante. 

(g) See p. 380, ante. 

( h ) Clement v. Henley (1643), 2 Roll. Abr. Faits (F, 2); Rose y. Poulton (1831), 
2 B. & A<1. 822, 830; Wetherell y. Langston (1847), 1 Exch. 634, 643; Pitman 
y. Woodbury (1848), 3 Exch. 4; British Empire Mutual Life-Assurance Co. V. 
Browne (1852), 12 0. B. 723 ; Morgan y. Pike (1854), 14 0. B. 473, 484, 486. 

(*) See 1 Wma. Saund. 320, n. (4); 2 Wins. Sannd. 352, n. (3); Linwood v. 
Squirt, (1850), 6 Exch. 234, 236; Wilkinson v. Anglo-Californian Cold Mining 
Co. (1852), 18 Q. B. 728 ; and next note. 

(£) See p. 368, note (b), ante. 

(ft Soprani y. Skurro*(1602), Yelv. 18; Pitman y. Woodbury, supra; Wheatley 
v. Boyd (1851), 7 Exon. 20, 21; Swatman v. Ambler (1852), 8 Exch. 72; 
Toler y. Slater (1867), L. R. 3 Q. B. 42, 43. 

(m) Wilkinson y. Anglo-Californian Cold Mining Go, supra; Exchange Bank 
of Yarmouth y. Blethen (1885), 10 App. Oas. 203, 298, P. 0.; Ellesmere Brewery 
Co. y. Cooper, [1896] 1 Q. B. 75. 

(») Exchange Batik of Yarmouth y. Blethen, supra, at p. 299, P. 0.; and see 
p. 101, note (s), ante. 

(o) Ibid .; and see p. 401, note («), ante. 
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Sub-Sect. 7. — Concealment of Fact of Execution. 

725. If a deed be actually sealed and delivered as such (p), it will 
take effect according to its purport, notwithstanding that the fact of 
its execution be concealed from or unknown to tbe persons or 
some person intended to benefit thereunder (q) ; unless it be avoided, 
on coming to their or his knowledge, by disclaimer of the benefit 
thereof (?•). 

Sub-Sect. 8. — Re-execution 

726. When a deod has once been effectually executed, either as a 
deed or as an escrow, and remains unaltered or uncancelled, it cannot 
well be executed again, and any attempted re-execution of the deed 
will have no effect. But if one attempt or affect to deliver a deed, 
either absolutely or as an escrow, in such a way that the attempt 
is altogether null and void, the deed may again be delivered in 
circumstances sufficient (if no previous delivery had been attempted) 
to make it the effective instrument of the delivering party; and in 
such case the later delivery, coupled with the acknowledgment of 
the sealing impliod in such delivery (s), is the only true and valid 
execution of the deed (<). 

727. If a deed, when delivered, were voidable and not altogether 
void, as for duress or by reason of the infancy of the party making 
it, its redelivery alone (without resealing) after the constraint had 
ceased or lie had attained full age would be inoperative (a). But if 
he should then re-execute, that is, reseal as well as redeliver the 
deed, it would be binding ( b); and redelivery after attaining full 
capacity might be bo made as to import an acknowledgement of the 
seal already attached as his seal, which would be equivalent to 
resealing (c). 


(]>) See pp. 357, 382—387, mite. 

(q) Thompson V. Leach (1090), 2 Vent. 198 ; Barlow v. Ileneage (1702), Prec. 
Ch. 210: 2 Eq. Cas. Abr. 283 (B), pi. 2: Clavering v. Clavering (1704), 2 Vom. 
473 ; 1 Eq. (,’ua. Abr. 24, pi. 6 ; (1705) 7 Bro. Pari. Cos. 410, H. L.; Cecil v. 
liutcher (1821), 2 Jno. & W. 565; Doe d. Oarnons v. Knight (1826), 5 B. & O. 
671; Exton v. Scott (1833), 6 Sim. 31; Orugeon v. Ocrrard (1840), 4 Y. <fc C. 
(ex.) 119; flail v. Palmer (1844), 3 Hare, 532; Fletcher v. Fletcher (1844), 4 
Hare, 67; Riggers v. Evans (1855), 5 E. & 11. 307 ; Re Way's Trusts (1864), 
2 De G. J. & Sm. 365, 0. A.; Jones v. Jones, [1874] W. N. 190; Standing y. 
Bowing (1883), 31 Ch. D. 282, 0. A.; Sharp v. Jackson, [1899] A. 0. 419 ; lie 
McCallum, McCollum v. McCollum, [1901] 1 Oh. 143, 0. A.; Mallott y, 
Wilson, [1903] 2 Ch. 494. 
ir) See p. 400, note (o), ante. 

(a) See p. 383, ante. 

(t) Y. B. 8 Hon. 6, 6, 7, pi. 15; Perkins, Laws of England, s. 154; Jennings 
y. Bragg (1595), Cro. Eliz. 447 ; 8 Co. Bop. 35 b, 36 a (seo p. 390, note ( m ), ante); 
Yin. Abr. Eaits (N) ; Goodright d. Carter v. Straphan (1774), 1 Cowp. 201, 203, 
204; Cole y. Parkin (1810), 12 East, 471; Tapper y.tFoulkes (1861), 9 C. 11. 
(N. S.) 797; and see Powell v. London and Provincial Bank, [1893] 2 Oh, 555, 
661—563, 0. A. 


(a) See previous note, and pp. 360, 390, note (m), ante. 

(b) In contemplation of law resealing imports taking the old seal off and 
putting a new one on (see Bro. Abr. Fuites, "/S, 98; Yin. Abr. Faits (N), pi. 11). 
But this need not actually be done ; a new acknowledgment by the party of the 
existing seal as liis would be sufficient (see next note). 

(e) See p. 383, ante, and note (h), supra. It would be a question of fact, to be 
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Deeds and Other Instruments. 

726. A writing which has been sealed and delivered with a blank 
so left in a material part of it that it is altogether void for uncertainty 
may be re-executed after the blank has been filled up, and will then 
for the first time become the deed of the party so executing it (d). 

729'. If a deed originally well executed be afterwards made 
void by reason of some alteration or erasure being made in a 
material part of it or of its having been cancelled (e), it may well be 
re-executed (/). 

730. Where a deed which was valid when originally executed 
has afterwards been cancelled or altered in a material part (g ) and 
is subsequently re-executed, it must, if re-executed in any part of 
the United Kingdom or relating (wheresoever re-executed) to any 
property situate or to any matter or thing done or to be done in 
any part of the United Kingdom, be restamped with the stamp 
appropriate, according to the law in force at the time of its 
re-execution, to its nature when so re-executed ( h ). And where a 
deed which was merely voidable and not altogether void when 
executed is afterwards re-executed so as to make it unimpeachable, 
it will in similar circumstances require a new stamp (i). But if a 
writing stamped with the appropriate siamp in contemplation of its 
execution as a deed be so sealed and dehvered that such execution 
is entirely null and void, it will not require a fresh stamp if sub¬ 
sequently re-executed in an effective manner; for the latter sealing 
and delivery will be the only effectual execution of the deed ( k ). 

Srot. 5 .—Avoidance of Deeds. 

Scjj-Skot. 1.— Plea of Non eat factum. 

731. The plea of non est factum, , or nient son fait, is that by which 
a man sought to be charged in some action or proceeding upon a 
writing alleged to have been sealed and delivered by him avers that 
it is not his deed ( l). This plea is only available where the party 
sued can show either that there never has been, or that there 
is not existing at the time of the plea, any valid execution of 
the deed on his part (??/). Thus it will support this plea to prove 

determined from the circumstances of the case, whether resealing should be 
implied from the redelivery; see p'». 382, 383, note (£), 383, noto (e), ante. 

(d) See p. 384, note (t), ante, and noto (/), infra. 

(e) See pp. 409, 411,y>o.sf.* 

(/) Hudson v. Revett (1829), 5 Bing. 3C8, 371; Hibblewhite v. M’Marine 
(1840), 6M.&W. 200, 215; Tapper v. Foulkes (1861), 9 0. B. (n. s.) 797, 807, 
808, f»er Williams, J. 

(g) See pp. 409, 411, post. 

( h ) Stamp Aot, 1891 (54 & 55 Viet. o. 39), s. 14 (4); Bowman v. Niched (1794), 
A Term Bep. 537; Cord veil v. Martin (1807), 1 Camp. 79; Hill v. Patten (1807), 
8 Bast, 373; French v. Patton (1808), 9 Bast, 351; Bathe v. Taylor (1812), 1A 
.East, 412; London and Brighton Rail. Co. v. Fairdough (1841), 2 Man. & Q-. 674, 
70A. 

(t) This appears to follow upon the principle of the oases oited in the previous 
note. 

(&) Cole v. Parkin (1810), 12 East, 471. 

«) Shop. Touch. 74. 

(m) See Nichole ▼. Haywood (1A4A), 1 Dyer, A9 a; Whedpdale's Case (1604), 6 
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that the deed iB a forgery, the seal and signature of the party 
charged having been counterfeited (n). And if a man has been 
induced by the machinations of some other person (whether a party 
or a stranger to the deed) to execute a deed under a substantial 
mistake as to its contents, believing it to give effect to an entirely 
different transaction from what is expressed therein (o), so that 
when he executed it his mind did not accompany his outward act, 
he may plead that for this reason the deed is not his deed, and if 
this plea is established by the evidence the deed will be altogether 


Oo. Rep. 119 a, 119 b, and n. 0 in Fraser’s edition of 1826 (77 English Reports, 
241); Bigot's Case (1614), 11 Co. Rep. 26 b; Co. Litt. 36 b and n. (7); Com. Dig. 
Pleader, 2, W, 18 ; Shop. Touch. 74; Edwards v. Brawn (1831), 1 Or. & J. 307; 
1 Ohitty on Pleading, 7th ed. (1844), 510—612. 

(n) See pp. 358, note (d), 393, note (p), ante. One is of course not estopped from 
proving that a deed put in evidence against him is not liis deed but is forged. A 
forged deed is a nullity, and does not take effect at all in the manner ox pressed 
therein (see Bank of Ireland v. Evans’ Charities ( Trustees ) (1855), 6 II. L. Cas. 
389; Boursat v. Savage (1866), L. It. 2 Eq. 134; Be Cooper, Cooper v. Vesey 
(1882), 20 Ch. D. 611, 0. A.; Merchants of the Staple of England ( Mayor etc.) v. 
Bank of England (Governor Hi Co.) (1887), 21 Q. B. D. 160, 0. A.; Barton v. North 
Staffordshire Rail, Co. (1888), 38 Ch. D. 458; Broclclesby v. Temperance Budding 
Society, [1893] 3 Ch. 130,135,137, 0. A.; [1895] A. 0.173, 184; Ruben v. Cheat 
FingaU Consolidated, [1904] 2 JC. B. 712, 0. A.; [1906] A. 0. 439 ; A. G. v. Odell, 
[1906] 2 Ch. 47, 0. A.). But if a man, in whose name a deed is forged, admit or 
represent the same to be his deed, he will be liable, under the doctrine of estoppel 
by conduct, to give effect thereto in favour of any person who has altered his 
position on the faith of such admission or representation ( Leach v. Buchanan 
(1802), 4 Esp. 226; Ashpitel v. Bryan (1863), 3 B. & S. 474, 492, 493; M’Kenzie 
v. British Linen Co. (1881), 6 App. Cas. 82, 99—101, 109; Bank of England v. 
Cutler, [1907] 1 K. B. 889, 908). 

(o) It appears that the difference may be (1) in the kind of transaction given 
effect to, os whore a conveyance on sale is executed iu the belief that it is 
a contract of guarantee; or (2) in the property dealt with, as whero a 
conveyance of Blackacre is made under the impression that the assurance is of 
Whiteacre; or (3) in the person in whose favour the deed is made, as where 
property is conveyed to John in the belief that it is being assured to William; 
or (4), according to the early authorities and upon principle, in any othor 
particular which goes to the substance of the whole consideration or to tho 
root of the mattor: but the latest authority is opposed to this last conclusion, 



222. A$to(2) Altham'scase (1610),8Co.Rep. 150b, 155; Miller v. Travers (1832), 
8 Bing. 244, 248; Doe d. Gord v. Needs (1836), 2 M. & W. 129, 139, 140; Raffle* 
V. Wichelhaue (1864), 2 H. & C. 906; VanPraagh v.Everidge, [1902] 2 Oh. 266; 
(where Kekewicjh, J., held the defendant to be estopped from avorring his 
error; reversed on a point upon the Statute of Frauds [1903] 1 Ch. 434, 
O. A.). As to (3) Boulton v. Jones (1857), 2 H. & N. 664; Hardman v. Booth 
(1863), IttSO. 803; Hollins v. Fowler (1875), L. R. 7 H. L. 767, 762* 763, 
794, 793; Gundy v. Lindsay (1878), 3 App. Cas. 459; Re Cooper, Cooper v. Vesey 
(1882), 20 Ch. D. 611, O. A. And as to (4) Y. B. 30 Edw. 3, 31 b; Y. B. 47 
Edw. 3, 3 b, pi. 5; Y. B. 9 Hen. 6, 59, pi. 8; 2 Roll. Abr. Faits (S.), pi. 6, 
7, 8; Com. Dig. Fait B (2); Simons v. Great Western Rail. Co. (1857), 2 O. B. 
(N. s.) 620, per WlLPES, J., at p. 624 ; Kennedy v. Panama etc. Mail Co. (1867), 
L. R. 2 Q. B. 680, 587, 688; Smith y. Hughes (1871), L. R. 6 Q. B. 697; Stewart 
v. Kennedy (1890), 15 App. Cas. 108 ; and compare per Wabbington, J„ IlowaU 
tan v. Welti, [1901] 1 Ch. 537, 544, 646, seeminglv approved, [1908] 1 Ch. 1, 
O. A. (where note that the defendant was a solicitors managing clerk andcould 
not have been misled if he had read the deed, but ohoBe to execute it without 
reading it). 
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Scot. 5. 
Avoidance 
of Deeds. 

Where avoid¬ 
ance by 
mistake may 
Ire pleaded. 


Where one la 
estopped from 
averring his 
own mistake. 


Void from the beginning (p). A deed so procured is no more the 
deed of the person who was thus induced to execute it than a forged 
deed is ( q ). 

732. But a person may be precluded by his own negligence, 
carelessness, or inadvertence from averring his mistake. For if 
a blind or an illiterate man executo a deed without requiring 
it to be read to him he will be estopped from asserting that 
it is not his deed, even though the contents be different from 
what he believed them to be (?•). And if one capable of under¬ 
standing the contents of a deed executo a deed without reading it 
he will equally be bound, notwithstanding that he were induced to 
execute it by a false representation fraudulently made as to its 
contents ( s ). It appears indeed that, in cases of alleged mistake, the 
plea of non est factum can only be supported in cases where a person 
whose faculties are impaired or whose business capacity is below 
the average, such as an illiterate or a blind man or a man of 
great age or a woman unversed in business, has, without negligence 
or earelessnoss on his or her part, been induced to execute a deed 
by the fraudulent representation of some party or stranger to the 
deed that the transaction evidenced thereby is entirely different 
from what is expressed therein, and in cases of a similar nature. 

A fortiori, if a man entirely through his own inadvertence and 
without being misled by another execute a deed carrying out a 
different transaction from what he believed to bo expressed therein, 
he will be bound thereby ( t ). Similarly, if a man seal and deliver 
at his solicitor's instance some writing which he knows to be a 
document in some way affecting his property or his legal position 
or relations, and have such confidence in his solicitor that he is 
willing to execute it without having it explained to him, he is 
precluded from averring that it is not his deed (a). And where a 
layman well understands the general nature of the transaction 
expressed to be effected by some writing which ho has sealed and 
delivered, he cannot avoid its provisions on the ground that he did 


(p) (1505) Keil. 70 b, pi. 6; Thoronghgood’s Case (1584), 2 Co. Rep. '» a; 
Maunxel's Case (1584), Mooro (k. b.), 182, 184; Pigot's Case (1014), 11 Oo. Rep. 
26 b, 27 b, 28 a; Shutter's Case (1611), 12 Co. ltop. 90; Sbep. Touch. 56; Foster 
v. Mackinnon (1869), L. R. 4 0. i*. 704; National Provincial lianh of England v. 
Jackson (1886), 33 Oil. D. 1, C. A., per Cotton, L.J., at p. 10; Lewis v. Clay (1897), 
67 L. J. (q. b.) 224; Bagot v. Chapman, [1907] 2 Ch. 222, 227; and see Howatsm 
v. Webb, [1907] 1 Ch. 537 ; [1908] 1 Ch. 1,0. A.; Chaplin A Co., Ltd. v. Brammall, 
[1908] IK. B. 233, 234, 235, C. A. 

($)’See Foster v. Mudcinnon, supra. 

(r) Thoroughgood's Case, supra ; Maunxel’s Case, supra, and see p. 386, ante. 

(s) See Anon, (1683), Skin. 159, pi. 6; Albemarle (Duchess ) v. Bath ( Earl] 
(1693), Freem. (oh.) (1093) 193, 194; S. 0., sub mm. Bath (Earl) v. Mountagm 
(Earl) (1693), 3 Cas. in Ch. 55, 66, 69, 75, 76; Shep. Touch. 66; Hunter v. 
Walters (1871), 7 Ch. App. 75, per Mellish, L.J., at p. 87 ; Howatson y. Webb, 
supra , per FaEwell, L.J. ; Chaplin & Co., Ltd. v. Brammall, supra j Alliance 
Credit Bank of London v. Owen (1908), Times, 27th May, 1908. 

(f) See Tamplinv. James (1880), 15 On.D. 215,0. A.; Van Praagh v. Everidge, 
[1902] 2 Ch. 266; reversed on other grounds, [1903] 1 Ch. 434, C. A. 

(u) Hunter v. Walters, supra, per MEU.ISH L.J., at p. 88; King y. Smith* 
[1900] 2 Oh. 425,430. 
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not exactly comprehend the legal effect of the words used or Sbot. B. 
intend to do the acts or incur the obligations which, according to the Avoidance 
legal construction of the words used, are therein expressed to be of Deeds, 
done or undertaken (x). 

733. Where a deed gives effect to or embodies an agreement Deed 
entered into under a mistake common to both parties as to some executed 
material fact (for example, a contract made in the belief that some common 
person is living, who is in fact dead, or that some property is in mistake of 
existence, which is not), the agreement is altogether void and not fact > 
merely voidable (a). It follows that the deed is void and not void¬ 
able; and it appears upon principle that, if either party should be 

sued in an action founded on some obligation undertaken by the 
deed, he might plead non eat factum (6). 

734. The plea of non eat factum is likewise made good where the other cases In 
writing on which the party is charged was delivered by him as a ™ h ‘ ch n<m ett 
mere escrow to take effect in some contingency which has not ^pteaded* 
happened (c). And this plea may also be supported by evidence 

that the execution of tho writing, on which it is sought to charge 
the party, is at the time of tho plea null and void, though it mnfy 
originally have been valid; as where the writing has been altered 
in a material part since its execution (d), or has been cancelled by 


(*) See Powell v. Smith (1872), L. B, 14 Eq. 85 ; Tamvlin y. Jamet (1880), 13 
Oh. D. 215, C. A.; Stewart v. Kennedy (1890), 15 App. Uas. 108. 

(a) Hitchcock y. Oiddinge (1817), 4 Price, 185,141; Strickland v. Turner (1852), 
7 Exch. 208; Couturier y. Husiie (1856), 5 11. L. Cas. 673; Cochrane v. Willis 
(1805), 1 Ch. App. 58; Huddersfield Banking Co., T.td. v. Henry Lister & Son, 
Ltd., [1895] 2 Ob. 273,276, 281, 282, 284, O. A.; Scolt v. Coulson, [1903] 1 Oh. 433, 
2 Oh. 249, 252, 0. A. Eor this purpose a common mistako of tho parties as to 
some matter of private right (for instance, as to their respective intoiests in some 
land or goods) is a mistake of fact and not of law ( Bingham y, Bingham (1748), 
1 Vos. Sen. 126; Broughton y. Hult (1858), 3 Do G. & J. 501, 0. A.; Cooper v. 
iVi/Ma (1867), L. It. 2 ILL. 149; Jonesy. Clifford (1876), 3 Ch. D. 779; Hudders¬ 
field Banking Co., Ltd. y. Henry Lister & Son, Ltd., supra; Allcard y. Walker, 
[1896] 2 Oh. 369). 

(5) Seep. 404, note (m), ante. An agreement entered into under a common mis¬ 
take of fact appears to be void for tho same reason that a contract or conveyance, 
which one is mducod to make under a mistake as to the substance of the trans¬ 


action, is void (where the party is not estopped from averring his mistake); that 
is, because there was no true consent of the parties, their minds not accom¬ 
panying their outward acts (Bee pp. 405, note (o), 406, note (p), ante). And it is 
now considered that an agreement mado under a common mistake of fact is void 
at law, and there is no necessity for any party to have recourse to equity or to 
take any proceedings in order to have the agreement set aside or its nullity 
established (see per Lutdley, L.J., Huddersfield Banking Co., Ltd. y. Henry 
Lister & Son, Ltd., supra; per Vaughan Williams, L.J., Scott v. Cdlthon, 
supra). It is thought that a deed of couveyance exoouted under a common 
mistake of fact is equally void. Thus, if A. and B., believing Blockaore 
to be A.’s and Whiteacre (which in truth is A.’s also) to be B.s, by deed 
exchange Blackaore for Whiteacre, A. can recover Blackacre from B. (see cases 
cited in previous note). 

(c) Com. Dig. Pleader (2, W, 18); see pp. 387—390, ante. 

(a) Whelp dale's Case (1604). 5 Co. Bep. 119 a; Bigot's Case (1614), 11 Co. Bep. 
28 d; Com. Dig. Pleader (2, w, 18); Shep. Touoh. 74 ; Cock y. Comodi (1835), 2 
Or. i£. & B. 291, 292, per Gubney, B.; Calvert v. Baker (1838), 4M.4W. 417, 
per Parke, B., at p. 418; 1 Ohitty on Pleading, 7th ed, (1844), p. fill; EUesmere 
Brewery Co, y. Cooper, [1896] 1 Q. B. 75, 79. See p. 411, post. 
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Sxot.5. (earing off the seal or otherwise (e), or has been avoided by the 
Avoidanoe disclaimer of the person for whose benefit it was executed (/). 
of Deeds. But a man cannot plead non est factum ( g ) where the deed was 
merely voidable at his option when he executed it, or was void in 
consequence of the provisions therein contained ( h ). He cannot, 
therefore, successfully plead that a deed is not his which he was 
induced to execute by fraud, misrepresentation, duress, or undue 
influence (i), or which was voidable on account of his infancy (ft), or 
which was void or unenforceable for illegality (l). 

The above rules still govern all cases where it is sought to charge 
a man upon some sealed writing which he denies to be his deed; 
although under the present practice the old formal pleading is 
abolished (m). 

Sub-Sect. 2.— Disclaimer . 


Disclaimer. 


Where there 
is an obliga¬ 
tion to accopt 
the benefit 
assured. 


735. No man is obliged to accept auy assurance made to him or 
obligation undertaken : n his favour without his consent (n). If, 
therefore, any such assurance or obligation be so made or under¬ 
taken by some deed, he may disclaim the benefit of the deed; and 
such disclaimer need not be made by matter of record or deed, but 
may be in words unwritten or by conduct (o). Upon such dis¬ 
claimer the deed and the act evidenced thereby will become void; 
and if the deed contained an assurance to the person disclaiming of 
some estate or interest in property the same will revest in the 
party who made the assurance or his representatives ( p ). 

But when a man has once unequivocally expressed his assent to 
some assurance made to him of some estate, interest, or right he can¬ 
not afterwards disclaim it ( q ). And a man cannot lawfully disclaim 
any estate, interest, or right assured to him without his concurrence 


(«) Com. Dig. Pleader (2, W, 18); Shep. Touch. 69, 74 ; see p. 409, post. 

(f) Whetpdale's Case (1604), 5 Bop. 119 a, b; Com. Dig. Picador (2, W, 18); 
Shop. Touch. 74; see infra. 

I g) See pp. 404, note (o), 406, notes (r), («), (<), (m), 407, note (*), ante, 
h) See next note. 

i) Whdpdale's Case, supra; Com. Dig. Pleader (2, W, 18); Shep. Touoh. 74; 
Edwards v. Brown (1831), 1 Cr. «& J. 307, 312—314; see p. 360, ante, and 
note (to), infra. 

(7c) See p. 360, note (f), ante, and pievious note. 

(1) See p. 360, note (f), ante, and note (t), supra. 

(to) See Hunter v. Walters (1871;, 7 Oil. App. 75 ; National Provincial Bank 
of England v . Jackson (1886),-33 Ch. D. 1, 10, C. A ; Lloyds Batik , Ltd. v. Bullock, 
[1896)2 Ch. 192,194; Ellesmere Brewery Co. v. Cooper, [1896] 1 Q. B. 75; 
King v. Smith, [1900] 2 Ch. 425, 429; flowatson v. Webb, [1907] 1 Ch. 537 ; 
[1908] 1 OH. 1,0. A.; Bagot v. Chapman, [1007] 2 Ch. 222; Alliance Credit Bank 
of Lohdon v. Owen (1908), Times, 27th May, 1908. 

(n) See Bract. fo. 15 b, 16; Shop. Touch. 229, 267,394; Wellesley ( Viscount) v. 
Withers (1855), 1 Jur. (n. b.) 706; and next note. 

(o) Toumson v .Tickets ( 1819 ), 3B. & Aid. 31 ; Bingham v. Clanmorris (1628), 
2 Mol. 253; Stacey v. Elph (1833), 1 My. & K. 195, 199; Begbie v. Crook (1835), 
2 Bing. (n. a.) TO; Doe a. Ghidgeu v. Harris (1847), 16 M. & \V. 617, 620, 621 ; 
Foster v. Dawber (1880), 8 W. R. 646; Be Birchall, Birchall v. Ashton (1889), 
40 Ch. D. 436, 430, C. A.; end see pp. 400, 401, ante; 6 Davidson, Precedents in 
Conveyancing, 3rd ed., Part II., p. 661, n. 

(p) See p. 400, note (o), ante; Stacey v. Elph (1833), 1 My. & K. 195; Wyman 
V. Carter (1871), L. B. 12 Eq. 309. 

(g) See Doe q. Smyth v. Smyth (1826), 6 B. dfc O. 112, U7; Doe d. Chidgey v. 
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if he be under some legal or equitable obligation to accept it. Thus, 
where one has entered into a binding contract to purchase land and 
has paid the price, he is bound to accept a conveyance of the legal 
estate in the land (r); his assent was given by entering into the 
contract, and an attempted disclaimer of the benefit of the convey¬ 
ance would be ineffectual (s). So trustees who have accepted 
and are acting in the trusts of a marriage settlement containing an 
agreement that the wife’s after-acquired proporty shall be conveyed 
to them, could not lawfully disclaim a conveyance to them of such 
property (s). 

Where, however, property is conveyed to a person upon trust he 
may, if he has not accepted the trust, disclaim the proporty and the 
trust, and thereupon the conveyance is made void as regards him 
and the property revests in the settlor, but the settlor will hold the 
property upon the trusts declared by the deed (t). 

736. In the case of a conveyance by deed operating under the 
Statute of Uses (u) a disclaimer by the grantee to uses is inoperative 
and will not defeat the use which the statute has instantaneously 
converted into a legal estate in the cestui que use (<>). But a grant 
of land “ unto and to the use of” the grantee takes effect at common 
law and not under the statute, and a disclaimer by the grantee 
under such a grant avoids the deed (/>). 

Sub-Sect. 3.— Cancellation . 

737. The cancellation of a deed is obliterating it or taking off 
the seal or otherwise altering or defacing it with the intent that it 
shall become void; and a deed may lawfully be cancelled either by 
the person who has it in his possession as being solely entitled 
thereunder or by anyone (including the party bound by the deed) 
to whom such person has delivered it up to be cancelled (c). 

When a deocl is so cancelled it becomes void, and no action can 
thereafter be maintained on any covenant or promise contained in 
it(d). But such cancellation has no retrospective operation; it does 


Harris (1847), 16 M. & W. 517, 520, 524; Bence v. Gilpin (1868), L. R. 3 Exeh. 
76; Re Lord and Fullerton's Contract, [1896] 1 Ch. 228, 0. A. 

(r) Re Cary Etwcs' Contract , [1906] 2 Oil. 143. 

(«) See Bence v. Gilpin (1868), L. R. 3 Exeh. 76. 

(<) Jones v. e Tones, [1874] IV. N. 190 ; Mallott v. Wilson, [1903] 2 Oh. 194. 
It seems that a release may operate as a disclaimer if that is the intention 
(Nidoson v. Wordsworth (1818), 2 Swan. 305, 370, 372; compare Crewe v. 
Vicken (1798), 4 Yes. 97; Doe d. Wyatt v. Stagy (1839), 5 Bing. (N. 0.) 664). 
See further, as to disclaimer by trustees, title Trusts and Trustees. • 

(«) 27 Hen. 8, c. 10 (1535). See title Heal Property and Chattels Real. 
(a) Gorton's Case (1629), 2 Roll. Abr. 787; 4 Cru. Dig., 4th od., 131 ; Sugdon 
on Powers, 8th ed., 11; compare Law of Proporty*Amendment Act, 1860 
(23 & 24 Yiot. c. 38), s. 7, under which a use takes effect by force of the tfeisin 
originally vested in the grantee to uses. 

(5) Doe d. Lloud v. Passingham (1827), 6 B. & C. 305; Peacock v, Eastland 
(1870), L. R. 10 Eq. 17. 

(c) See Perkins, Profitable Book, ss. 135, 136; Yin. Abr. Faits (X, pi. 1—3); 
Shop. Touch. 68—70; Harrison v. Owen (1738), 1 Atk. 520 ; 2 Bl. Com. 308, 309 ; 
Bamberger v. Commercial Credit Mutual Assurance Co, (1855), 15 0. B. 676,693,694. 

(d) Mathewson’s Case (1697), 6 Co. Rep. 22 b, 23 a; Bigot'e Caee (1614), 11 

H.L.—X, 9 
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not make the deed void ah initio; and if the deed operated as a 
conveyance of any property its cancellation has not the effect of 
revesting or reconveying the estate or interest which was so 
assured ( e). 

In order that a deed may be indubitably cancelled the seal should 
be taken off, or it should be otherwise unmistakably defaced. If the 
person entitled under the deed should simply deliver it up unde¬ 
faced to the party bound thereby, and the latter were to lose 
possession of it, it might afterwards be put in suit against him, and 
in that case ho would not be able to plead that it was not *his 
deed (j). But it. appears that if the person entitled under the deed 
deliver it to bo cancelled or as a gift to the party bound thereby, 
thut is equivalent to a release of any right of action arising 
thereunder (< 7 ). 

738. If more parties than one be bound by a deed, each in a 
several obligation or covonant and not jointly, the removal of the 
seal of one of them with the intention of cancellation will only avoid 
the deed as against that one and not as against the others ( h ). But 
if they were bound jointly, or jointly and severally, the removal 
of the seal of one of them will avoid the deed as against all (i). 

A cancelled doed cannot effectually be put in evidence to main¬ 
tain an action to enforce any obligation thereby created (k), as the 
party to be bound can plead that it is not his deed (2). But it 
may be put in evidence to prove that boforo it was cancelled it 
operated as a conveyance of some estate or interest in property ( m ), 


Co. Rep. 26 b; Shep. Touch. 70; A tty v. Pat ish (1801), 1 Bos. & P. (N. it.) 104 ; 
Davidson v. Cooper (1843), 11 M. & W. 778, per Loid Aiungeu, O.B., at p. 800; 
Ward ( Lord) v. Lumiey (I860), 5 H. & N. 656, per Braitwell, B., at p. 658. 
As to accidental cancellation, see p. 414, post. 

(e) Nelthorpe v. Dorrington (1674), 2 Lev. 113; Leech v. Leech (1675), 2 
Rep. Cli. 100; Hudson's Case (1704), 2 Eq. Cos. Abr. 52, pi. 5; Mugtnnis v. 
MacCulloyh {temp. Goo. I.), Gilb. (CH.) 235, 236; Harrison v. Owen (1738), 1 Atk. 
620 ; Bolton v. Carlisle (Bishop) (1793), 2 Hv. Bl. 259, 263 ; Roe d. Berkeley 
( Earl) v. York ( Archbishop ) (1805), 6 East, 86; Doe d. Lewis v. Bingham (1821), 
4 B. & Aid. 672, per Holroyd, J., at p. 677 ; Doe d. Courtail v. Thomas (1829), 
9 B. & O. 288; Cummer v. Adams (1843), 13 L. J. (EX.) 40; Davidson v. Cooper 
(1843), supra; Ward {Lord) v. Lumiey, supra; Re Hancock, Hancock v. 2k rey 
(1888), 67 L. J. (on.) 793 ; and soo 44 Sol. Jo. 481. Compare Re Way’s Trusts 
(1861), 2 De G. J. & Sm. 3(55, C. A. 

(/) Waberley v. Cockerel (1541), 1 Dyer, 51 a; Cross v. Powd (1695), Oro. Eliz. 
483 ; see p. 404, ante. 

(g) Shep. Touch. 70; Harrison v. Owen, supra; Richards v. Byms (1740), 
Burn, (gh.) 00, 94; llyrn v. Godfrey (1798), 4 Ves. 6, 10; Duflidd v. Elwet 
(1827), 1 Bli. (n. s.) 497, 637—640, H. L.; Cross v. Sprigg (1849), 6 Hare, 552, 
556. 'It seems that if a creditor by bond or covenant deliver up the deed to the 
debtor as a gift or with intontion to forgive the dobt, that amounts to delivering 
up the deed to be cancelled, as the donee will then be entitled to deface or 
destroy it if he will ( B&rton v. Oainer (1858), 3 H. & N. 887; Rummens v. Hare 
(1876), 1 Ex. D. 169, O. A.; and seo 44 Sol. Jo. 481; and p. 376, note ( 1 ), ante). 

• (A) Mathew son!s Case (1597), 5 Co. Bep. 22 b ; Collins v. Prosser (1823), 1 
RAO. 682. 

(t) Mathewson’s Case, supra, at p. 23 a; Baylu v. Qarford (1641), March, 126, 
129; Seaton v. Henson (1678), 2 Show. 28, 29 ; (1678), 2 Lev. 220, 

(k) See p. 409, note (d), ante. 

(!) See p. 406, note (e), ante , 
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or to prove any collateral fact or any other fact than that the 
person who executed it thereby undertook some obligation which 
is now sought to be enforced thereunder (n). 

Sub-Sect. 4 .—Alteration and Erasure. 

739. A writing proposed to be executed as a deed may be altered 
by erasure or interlineation or in any other way before it is so 
executed; and any alteration so made before execution does not 
affect the validity of the deed(o). Any alteration, erasure or 
interlineation appearing upon the face of a deed is presumed, in 
the absence of evidence to the contrary, to have been made before 
the execution of the deed (j>). 

740. If an alteration (by erasure, interlineation, or otherwise) 
be made in a material part of a deed, after its execution, by or with 
the consent of any party thereto or person entitled thereunder, but 
without the consent of the party or parties liable thereunder, the 
deed is thereby made void. The avoidance, however, is not ab initio 
or so as to nullify any convoyancing effect which the deed has 
already had, but only operates as from the time of such alteration 
and so as to prevent the person, who has made or authorised the 
alteration, and those claiming under him from putting the deed in 
suit to enforce against any party bound thereby, who did not 
consent to the alteration, any obligation, covenant, or promise 
thereby undertaken or made (< 7 .) 

A material alteration is one which varies the rights, liabilities, or 
logal position of the parties as ascertained by the deed in its original 
state, or otherwise varies the legal effect of the instrument as 


(m) Hutchins v. Scott (1837), 2 M. & W. 800; Falmouth ( Earl ) v. Jioberts 
(1842), 9 M. & W. 409, 471 ; Agricultural Cattle Insurance Co. v. Fitzgerald 
(1851), 1G Q. B. 432, 410,411 ; linthoven v. Hoyle (1852), 13 C. li. 373, Ex. Oh.; 
Puttinson v. LuiJJey (1ST5), L. It. 10 Exch. 330, 335, 336. 

(o) Burkina, Profitable Book, s. 155; Co. Lifct. 225 b; Shep. Touch. 55 ; Cole 
V. Parkin (1810), 12 Enel, 471 ; and aoo Matson v. Booth (1816), 5 M. & S. 223, 
226, 227 ; hoe d. Lewis v. Bingham (1821), 4 13. & Aid. 672 ; Hall v. Chandlers 
(1827), 4 Bing. 123 ; Janes V. Jones (1833), 1 Or. & M. 721. When a writing has 
boon bo altered it is the pruetico to note in tho attestation clause what alteration 
has been made, and this practice should always be followed (seo Shep. Touch. 
65; Encyclopaedia of Forms and Precedents, Vol. XIV., up. 238, 230; 1 Key 
and Elphinstone, Precedents in Comeyancing, 9th od., 703, 704). 

( p) Leyjhld's ( Doctor ) Ouse (1611), 10 Co. ltop. 88 a, 92 b ; Co. Lifct. 225 b and 
n. (1); Trowel v. Cadle (1661), 1 Kob. 21; Fitzgerald v. Fuuconberge (Lord) 
(1731), Fitss-Cfc. 207, 211, per Reynolds, 0.13. ; Doe d. Tatum v. Cato mote 
(1851), 16 Q. B. 745; Simmons v. Iludall (1851), 1 Sim. (n. 8.) 115, per Lord 
CRANWORTH, V.-C., at p. 136; Williams v. Ashton (I860), 1 John. & lx, 115, 
per Wood, V.-C., at p. 118. It is otherwise in tho case of a will; see titlo 
Wills. As to alterations etc. in a contract under hand only, see p. 431, post. 

(u) Anon. (1511), Koil. 162, pi, 2 ; Gilford v. Mills (13T1), 164, pi. 7; Markham 
v. Concision (1598;, Cro. Eliz. 626, 627; Pigot’s Case (1614), 11 Co. Bop. 26 b; 
Master v. Miller (1791), 4 Term Rep. 320, 329—332, 345; (1793) 2 Hy. Bl. 140, 
142, 143, Ex, Ch., 1 Smith, L. C., 11th ed., 767; Weeks v. Maillardet (1811), 14 
East, 668; Langhorn v. Cologan (1812), 4 Taunt. 330; Fairlie v. Christie (1817), 

7 Taunt. 416; Forsltaw v. Chabert (1821), 3 Brod. & Bing. 168; Davidson v. 
Cooper (1844), 13 M. & W. 843, 352, Ex. On. ; Fazdkerley v. M'Knight (1866), 6 
E. & B. 795; Sellin v. Price (1867), L. R. 2 Exch. 189; Suffell t. Bank of 
England (1882), 9 Q. B. D. 665, 669, 660, 671, 0. A .; Lowe r. Fox (1887), 12 
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originally expressed (r), or reduces to certainty some provision 
which was originally unascertained and as such void (a), or may 
otherwise prejudice the party bound by the deed as originally 
executed (t). 

The effect of making such an alteration without the consent of the 
party bound is exactly the same as that of cancelling the deed (a). 
The avoidance of the deed is not retrospective, and does not 
revest or reconvoy any estate or interest in property which passed 
by the deed (b). And the deed may be put in evidence to prove 
that such estate or interest so passed, or for any other purpdbe 
than to maintain an action to enforce some agreement therein 
contained (c). 

741. Where a deod is altered or defaced by, or by the direction 
of, a person subject to some liability thereunder, without the consent 
of the person entitled thereunder, the latter may, nevertheless, 
enforce such liability agamst him (d). 

742. If a deed be altered in a material part, after its execution, 
with the consent of the person or porsons liable thereunder, that 
does not of itself alone avoid the deed or preclude the party entitled 
thereunder from enforcing against such person or persons any 
agreement contained therein (/>)• 

But under the Stamp Act, 1891 (/), if a deed, which has 
been executed in any part of the United Kingdom or relates, 
wheresoever executed, to any proporty situate or to any matter or 
thing done or to bo dono in any part of the United Kingdom, 
be altered with the consent of the parties, after its execution is 
entirely completo, in such a way as to make it in effect a new 
instrument, it cannot be given in evidence (except in criminal 


App. Cas. 206,21-1, 216; Ellesmere Brewery Co. v. Cooper, [1896] 1 Q. B. 75; 
see also Bank of llindostan, China and Japan v. Smith (1867), 56 L. J. (o. p.) 
241; Pattimon v. Luckley (1875), L. E. 10 Jsxch. 330, 333, 334. 

(r) Gardner v. Walsh (1855), 5 E. & B. 83, 89; boo also p. 415, post, and 
previous note. 

[a) Markham v. Oonaston (1598), Cro. Eliz. 626, 627 ; p. 3S4, note (1), an j ; 
compare Eaglelon y. Outtcridge (1843), 11 M. & W. 465, 468, 469; lie Earned's 
Banking Co., Ex parte Contract Corporation (1867), 3 Ok. App. 103, 115. 

( t ) 8eo Burchfield v. Moore (1854/, 3 E. & B. GS3, CS6; Gardner v. Walsh, 
supra; Aldons v. Cornwell (J868), L. 11. 3 Q. B. 373, 578; Suffetl v. Bank of 
England (1882), 9 Q B. D. 555, 562—568, 572—574, 0. A. 

(a) See p. 409, ante. 

lb) Soe p.' 410, note (e), ante. 

(c) See p. 411, note (»), ante. 

(a) Brown v. Savage (1674), Cas. temp. Finch, 184. This is a case of relief 
in equity, but it is submitted that the modern law coincides with the rule 
of equity in the above r&peet (see p. 414, notes (m), (n), post). 

(e) Marckham v. Qomaston (1598), Moore (x. B.), 517 ; 9 East, 854, n. (blanks 
filled up); Zoueh v. Olaye (1672), 2 Lev. 35 (additional obligee added to a bond); 
Paget v. Paget (1687), 2 Eep. Ch. 410 (blanks filled up); Bates v. Grabham (1703), 
2 Salk. 444; French v. Patton (1808), 9 East, 351, 355—357; Matson y. Booth 
(1816), 6 M. & S. 223, 227; Eagleton v. Qutteridgc, supra; Adsetts v. Hives (1863), 
33 Beav. 52; as to which, see pp. 413, note (*), 415, note (5), post. 

(/) 54 & 55 Yict. o. 39, s. 14 (4), replacing Stamp Act, 1870 (33 & 34 Viot, 
«. 97), s. 17. 
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proceedings), end will not be available for any purpose whatever S>0T * & 
unless it be duly stamped with the stamp appropriate, according to Avoidance 
the law in force at the time when the alteration was made, to the of Deeds, 
transaction evidenced by the deed in its altered condition ( g ). If, 
however, such a deed be altered with the consent of all parties 
whilst its execution is in effect still in fieri and not entirely complete, 
as where the parties are met to complete the transaction agreed 
upon, and after one of them has executed the deed a material 
alteration is suggested and made in it and the deed is then executed 
bylthe others and re-executed by the party first mentioned, it does 
not require 'a new stamp (h). And it appears that if alterations 
mado with the consent of the parties after the execution of a deed 
be such as do not make it a new instrument in effect, it will not 
require a new stamp, notwithstanding that the alterations were 
matorial in tho sense that they reduced the parties’ agreement 
to certainty in some particular in which it was previously 
uncertain (i). 


743. If after the execution of a deed it be intentionally altered 
in some material part by a stranger (one who is neither a party run' 
entitled thereunder), such alteration has the same effect exactly (k), 
as against a person entitled under and having tho custody of the 
deed, as an alteration made by that person himself, notwithstanding 
that tho alteration were made without his consent (l). But whore a 


Material 
alteration 
made by a 
stranger after 
exeoation. 


(y) See p. 404, note (/*), ante. 

( h) Jones v. Jones (1830), 1 Cr. & M. 721; Spicer y . I! my ess (1831), 1 Cr. M\ <ft 
R. 129. In this eapn the first execution would in effect bo conditional on tho 
others accepting and executing tho deod hs it stood, and if they refused the 
deed would be void and would not he the di ed of tho purty who executod it 
(seo pp. 400—402, ante ); Matson v. Booth (1810), 5 M. & S. 223, where noto that 
tho party intended to benefit under tho deed as originally oxecutcd oxpressly 
refused to accept the promises thereby made ; woo alno Doc d Lewis v. Bingham 
(1821), 4 B. & Aid. 672, 675, 676 ; llall v. Chand/css (1827), 4 Bmg. 123, 129,180. 

(f) See Adselts v. Hives (1863), 33 Beav. 52 ; and p. 415, notes (b), (d), post. It 
doos not appear, however, whether any objection as to the stamp was taken in 
this cose. 

(ic) Soe p. 411, ante. 

(1) Pigot’s Gase (1614), 11 Co. Hop. 26 b, 27 a; Davidson v. Cooper (1813), 11 
M. & W. 778, 779, 801, 802; (1844) 13 M. & W. 343, 3.52, Ex. Ch.; Bank of 
Hindostan, China and Japan v. Smith (1867), 36 L. J. (n. p.) 241 ; Robinson v. 
Mollctt (1876), L. R. 7 H. L. 802, 813, per Blackburn, ,J. j Pattinson v. Lucid eg 
(1875), L. R. 10 Exch. 330, 333, 334 ; Suffell v. Bank of England (i 882), 9 Q. B. I). 
555, 559, 562, 571, C. A. But it appears that the mle so laid down is open to be 
reviewed in the House of Lords wnen tho alteration is made against the will 
of theperson having the custody (see Lowe v. Fox (1887), 12 App. Cas. 206, per 
Lord Herbouell, at pp. 216,217). It may be remarked that the reason gi^pn for 
the rule laid down in Davidson v. Cooper (1844), 13 M. & W. 352, was that the 
person who has tho custody of an instrument is bound to preserve it in its 
original state. This reaffirmed one half of the strict ru^p of tho old law (p. 414, 
note (n), poet). But it may be contended that the principles on which the old obliga¬ 
tion to keep a deed safe has been relaxed are equally applicable to the obligation to 
preserve tne deed unaltered (seo coses cited p. 414, note («), post); Ilenfree v. 
Bromley (1805), 6 East, 309, per Lord Ellenborouoh, O.J.. at pp. 311, 312; 1 
Preston, Abstracts of Title, 2nd ed., 157; Hutchins v. Scott (1837). 2M.4W. 809, 
per Alderson, B., at p. 814; Sugden on Powers, 8th ed., 603). And it may 
be observed that it seems that the actual decision in Davidson v. Cooper, supra, 
concerned an alteration made intentionally, though under a mistake of law, 
by a clerk or servant (see per Blackburn, J., in Robinson v. Mollett, supra, at 
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person entitled cinder a deed has not any present right to keep It In 
his custody (as where he is entitled on the death of some other 
person enjoying some interest or right thereunder for life and so in 
possession of the deed), it appears that a material alteration made 
without the former person’s consent while the deed is in the latter 
person’s possession will not prevent the former from putting the 
deed in evidence to enforce his rights thereunder (m). 

744. If a deed be obliterated (wholly or partially) or defaced, or 
the seal be detached or destroyed by accident, without the agency°of 
some responsible human being intonding so to alter it (as in the 
case of damage done by accidental fire, animals, a child, or a 
lunatic), that does not now avoid it or preclude its being given in 
evidence for any purpose (u); and it a deed be damaged in this 
manner so that its contents have become wholly or partially illegible, 


p. 814). It may well be that a person entitled under and in possession of a deed 
ought to be precluded from asserting that an alteration made therein by a clerk, 
servant, or agent intrusted by him with the custody of the deed was made with¬ 
out his authority (see Bank of Hindoetan, China, and Japcm v. Smith (1867), 36 
L. J. (o. p ) 241); unless, perhaps, the alteration wore made for the custodian’s 
own fraudulent purposes (see Ruben v. Great FtnyaU Consolidated, [1904] 2 K. B. 
712, 0. A,; [1906] A. 0. 439). The case where a stranger, wrongfully and 
without the knowledge and against the will of the person entitled under and in 

E ossession of a deed, obtains access to and materially alters the deed appears to 
e entirely different; and to hold that the person injurod is precluded from 
assorting his innocenco of tho alteration appears to be equivalent to ruling that 
he must koep the deod safe at Ins peril. 

(m) Balaton v. Coatsworth (1721), 1 1\ Wms. 731. This is a case of relief in 
equity; but it is thought that m this respect the rule of equity will now 
prevail (see next noto). Besides, in the above case the reason given for tho rale 
m Davidson v. Cooper (1844), 13 M. & W. 352, does not apply (see previous note). 

(m) Leyficld's ( Doctor ) Case (1611), 10 Co. Rep. 88 a, 92 b, 93 a; Argali (Lady) v. 
Cheney (i625), Palm. 402, 403; 8. 0., Lat. 71, 82 ; Anon. ( circa 1627), Lat. 226; 
Clerks d. Brin v. Heath (1669), 1 Mod. Rep. 11, per Twisden, J.; Read v. 
Broobnan (1789), 3 Term Rep. 151, per AsnnunsT, J., at p. 168; Master v. Miller 
(1791), 4 Term Rep. 320, per Buller, J., at p. 339; Bolton v. Carlisle ( Bishop ) 
(1793), 2 Ily. Bl. 259,203, 264; 1 Preston, Abstracts of Title, 2nd ed., 157, 3 ibid. 
103. Tho old law was that a party entitled under and having the custody of a 
deed must keep it safe and undefaced at his peril ( Nichols v. Haywood (1545). 1 
Dyor, 69 a; Michael v. Scorkwith (1588), Cro. Eliz. 120 ; S. O., tub nom. Pigot's 
Case (1614), 11 Co. Rep. 26 b, 27 a). But relief was first given in equity in 
case of the casual loss or destruction of a deod, the party being allowed, on 
proof of such loss or destruction, to give secondary evidence of the contents 
of the doed ( Wilcox v. Sturt (16182), 1 Vem. 77, 78 ; Balston v. Coatsworth , 
supra; Cowper y. Covoper [Earl) (1734), 2 P. Wms. 720, 748—760; Cookes y. 
ffellier (1749), 1 Yes. Sen. 234, per Lord Haedwioke, L.O., at p. 235 ; 
Whitfield y. Fausset (1750), 1 Yes. Sen. 387, 389, 390; Saltern y. Melhuish 
(1754), 1 Amb. 247). And afterwards a lost deed was allowed to be pleaded 
at law without a pro/ert ( Read v. Brookman (1789), 3 Term Rep. 151). But 
this did not do away vp'th the jurisdiction of courts of equity to give relief 
where a deed has been lost or destroyed by accident ( Atkinson y. Leonard (1791), 
3 Bro. 0.0.218, 224; Ex parte Greenway (1802), 6 Ves. 812, per Lord Eicon, L.O., 
at p. 813; Bromley y. Holland (1802), 7 Yes. 3,19, 20; East India Co. v. Boddam 
(1801), 9 Yes. 464, 466). It appears, therefore, that this equitable jurisdiction 
now resides in the High Court of Justice, and that, supposing the old law to 
have been to some extent reaffirmed by the case of Davidson v. Cooper (1844b 
13 M. & W. 343, 352, Ex. CL (seep. 413, note (l), ante), the rule of equity is 
the above respect should now prevail (Judicature Act, 1873 (36 & 37 Viet. o. 66), 
S. 26 (11); and see Steeds v. Steeds (1889), 22 Q. B. D. 637). 
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secondary evidence o! what was written therein is admissible (o). 
And it appears upon principle that, if damage of the kind above 
mentioned be done to a deed by some human being inadvertently 
and unintentionally, that will not at the present day avoid the deed 
in any way or preclude its being put in evidence, even though the 
damage were done by the person entitled under and having the 
custody of the deed (p). 

745. An alteration made in a deed, after its execution, in some 
particular which is not material (q) does not in any way affect the 
validity of the deed; and this is equally the case whether the 
alteration were made by a stranger (r) or by a party to the deed (a). 
Thus the date of a deed may well be filled in after execution ( t ); 
for a deed takes effect from the date of execution, and is quite good 
though it be undated (a). Bo also the names of the occupiers of 
land conveyed may be inserted in a deed after its execution, where 
the property assured was sufficiently ascertained without them (ft). 
And it appears that an alteration is not material which does not 
vary the legal effect of the deed in its original state, but merely 
expresses that which was implied by law in the deed as originally 
written (c), or which carries out the intention of the parties alresldy 
apparent on the face of the deed ( d ), provided that the alteration do 

(o) See the cases in equity cited in the preceding note; Medlicoi v. Joyner 
(1669), 1 Mod. Rep. 4; Gilbort, Law of Evidence, 6th ed., 84, 85; Doe d. 
Gilbert v. Boss (18'10), 7 M. & W. 102; Fitzwalter Peerage (1844), 10 Gl. & Fin. 
946, 952, 953, H. L.; Moulton v. Edmonds (1859), 1 De G. F, & j. 246, 251 (see 
title Evidence). 

(p) See authorities cited at the beginning of note (n) on p. 414, ante; Fernandvy 
v. Glynn (1806), 1 Camp. 426, n.; Paper v. Birkbcck (1812), 15 East, 17, 20; 
Wilkinson v. Johnston (1824), 3 B. & 0. 428; Novelli v- Bossi (1831), 2 B. & Ad. 
757 ; Warwick v. Rogers (1843), 5 Man. & G. 340, 373; Bamberger v. Commercial 
Credit Mutual Assurance Co. (1855), 15 0. B. 076, 693, 694. It is submitted 
that, if in the above respect tho old law was reaffirmed by the decision m 
Davidson v. Cooper (1844), 13 M. & W. 343, 352, Ex. Ch. (see p. 413, note ( l ), 
ante), the case put falls within the principle on which oourts of equity afforded 
relief, and that, under the present practice, the rule of equity should prevail 
(Bee note (m) on p. 414). 

’a) See pp. 411, 412, notos (r), («), (<), ante. 

r) Bigot’s Case (1614), 11 Co. Rep. 26 b, 27 a. 

(s) Aldous v. Cornwell (188S), L. R. 3 Q. B. 573, 579 ; Grediton ( Bishop ) v. 
Baxter (Bishop), [1905] 2 Ch. 455, 459, overruling Bigot’s Case, supra, on this 
point. 

(q Keane v. Smallbone (1855), 17 C. B. 179; Adsetts v. Hives (1863), 33 Boav. 
02; Grediton (Bishop) a. Exeter (Bishop), supra. 

(a) See p. 382, notes (o), (p), ante 

(b) Adsetts v. Hives, supra. It is thought that, where the description con* 
tained in the deed is such that it is essential to have the occupiers’ names in 
older to ascertain what is intended to be conveyed, the addition <Jl such 
names, after execution, would be a material alteration (see pp. 384, 411, 412, 
ante). The alteration of the Christian names of one party was held not to 
avoid a deed (Be Howgate and Osborn’s Contract, [1902J i Oh. 451; compare 
Eagletm v. Qutteridge (1843), 11 M. & W. 465). 

(c) Waugh v. Bussell (1814), 5 Taunt. 707, 711; Aldous v. Cornwell, supra 
(adding “ on demand ” to a promissory note). 

(d) Adsetts v. Hives, supra. The decision in this case as to filling up 
the date for redemption seems to go beyond the principle above expressed 
and to have been a benevolent judgment. It may be usual, but it is 
not inevitably necessary that a loan on mortgage shall be made repayable in 
aix oalendai months’ time. But the alterations made is this case were all made 
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nofc otherwise prejudice the party liable thereunder (e). An alteration 
made in a deed may be material as against some party or parties 
thereto but immaterial as against the other or others (/); and 
where such an alteration has been made in a deed any agreement 
contained therein may be enforced against the party or parties as 
to whom the alteration is immaterial (if originally liable thereunder) 
in the same manner as if the deed had remained unaltered ( g ). 

Sub-Sect. 5. —Discharge of Contracts made by Deed. 

746. Contracts made by deed may now be discharged, either 
before or after breach, in the same manner in all respects as simple 
contracts ( h ). 

Where there are two deeds between the same parties, but of 
different dates, and containing a covenant to settle the same pro¬ 
perty. though in different trusts, there being no reference to the 
first deed in the second deed and no evidence of the intention of 
the parties, tho mere fact that one deed is dated after the other 
does not malie it a supersession of the first (i). 


with tho consent of tho mortgagor, und it docs not appear that tho objection 
was taken that a now stamp was necessary (soo pi>. 412, 413, ante; Eagleton v. 
Guilin,Igc (1843), 11 M. & W. 463, 468, 460). 

(e) See p. 412, noto ( t), ante. 

if) Doe A. Lewis v. Bingham (1821), 4 B. & Aid. 672. 

(g) Hall v. Clmndless (1827), 4 Bing. 123. As to avoidance of deeds for fraud, 
duress, or undue influence, soo title Fraudulent and Voidable Convey¬ 
ances ; for infancy, title Infants and Children ; for lunacy, title Lunatics 
and Persons of Unsound Mind; drunkonnoss, coverture, or illegality for 
misrepresentation, title Misrepresentation and Fraud. 

(A) Steeds v. Steeds (1889), 22 Q. B. D. 537. By the common law an obligation 
arising from a contract made by deed could not be discharged, before broach, 
without a deed, not even by an agreement to that effect rnado for valuable con¬ 
sideration, though such an agreement would constitute a contract valid and 
enforconblo at law in all other lospccts than that of operating as a discharge of 
the obligation ( Heard v. Wadham (1801), 1 East, 619; Kaye v. Waghorn (1809), 
1 Taunt. 428 ; llrymer v. Thames Haven Dock and Mail. Co. (1848), 2 Exch. 549 j 
(1850), 5 Exch. 696, Ex. Ch.; Berwick Corporation v. Oswald (1853), 1 E. & B. 
295; Spence v. llealnj (1853), 8 Exch. 668; Nash v. Armsttong (1861), 10 0. B. 
(N. 8.) 239). But in equity such an agreement, amounted to a valid dischrugo, 
and tho party who had made it would bo restrained from enforcing the obligation 
at law ( fuinesborough {Lady) v. Oekshotl (1719), 1 Bro. Pari. Cas. 151 ; Hill v. 
(tomme (1839), 1 Beuv. 540 ; 5 My. •& Cr. 250; Webb v. Ilewitt (1837), 3 K. & J. 
438). And since tho Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (11), the 
rule of equity prevails {Steeds v. Steeds, supra). At common law, also, an 
obligation contracted by- doed to pay a certain sum of money could not be dis¬ 
charged, after a breach had occurred, without a dood; it could not, therefore, be 
discliajged by accord mid satisfaction made between the pai Lies (soe Nichols's 
Case (1595), 5 Co. Hop. 43 a; Blake's Case (1605), 6 Co. Itep. 43 b, 44 a; Neal 
v. Shea field (1610), Cro. Juc. 254; Preston v. Christmas (1739), 2 Wils. 86; 
Mogers v. Payne (1768), % Wils. 376 ; Braddick v. Thompson (1807), 8 East, 344, 
840 ; Dootor and Student, Dialogue 1, o. 12; stat. (1706) 4 & 5 Ann. o. 3 (c. 10, 
Huff.), a. 12, allowing payment to be pleaded in bar of an action to recovor a 
certain sum of money due upon a single bond or by judgment). In equity, 
however, accord and satisfaction constituted a good discharge of such an obliga¬ 
tion, and after accord and satisfaction mode tho creditor would he restrained 
from suing on the contract at law ( Webb v. Hewitt, supra). Since the Judicature 
Acts the rule of equity has prevailed in this respect also ( Steeds v. Steeds, supra). 
And boo titlo Contract, Vol. VII., p. 441. 

(*) Me Oundry, Mills v. Mills, [1898] 2 Ch. 604. 
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Part II.—Instruments under Hand only. 

(NON-TESTAMENTARY.) 

Sect. 1. —Definition of an Instrument under Hand. 

747. An instrument under hand only is a document in writing 
which either creates or affects legal or equitable rights or liabilities, 
ayd which is authenticated by the signature of the author, but is 
not sealed by him. Such documents are used in a great variety of 
transactions, including contracts, assignments, acknowledgments of 
title, and notices. The expression is not limited to documents of a 
formal character. It extends to any duly signed document which 
is intended by the author to be the means of producing a result 
recognised in law ( k ). 

Sect. 2. —Effect of an Instrument under Hand. 

748. The effoct of an instrument under hand varies according 
to the transaction for which it is used. If it is concerned with a 
contract, it may either contain the contract itself or be a memoran¬ 
dum of a contract previously entered into ( l ). In either case the 


(k) The word “instrument” as applied to a writing may have a still wider 
scope, and may include documents which affect the pecuniary position of parties 
although they do not creato rights or liabilities recognised iu law (soo ft. v. Riley, 
[1896] 1 Q. B. 309, 0. C. R., where it was held that a telegram sent in a gambling 
transaction was an “ instrument ” within the Forgery Act, 1861 (24 & 25 Viet. c. 
98), s. 38); but usually it applies to a document umlor which some right or liability, 
whether legal or equitable, exists {Mason v. Schupipisser (1899), 81 L. T. 147, on 
the phrase “ deed, will, or other written instrument,” in R. S. 0., Ord. 54a. r. 1) ; 
compare Married Women’s Reversionary Interests Act, 1857 (20 & 21 Viet. o. 
57), b. 1; Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), s. 28 (interest on a debt 
payable “Iw virtue of some written instrument”), as to which, see Taylor v. Holt 
(1864), 3 Jl. A 0. 452; London, Chatham and Lover Rail. Co. v. South Eastern 
Rail. Go., [1893] A. 0. 429. “ Deed, will, or instrument in writing,” in the Lar¬ 
ceny Act, 1861 (24 & 25 Viet. c. 96), s, 1, includes tho printed rules of a savings 
bank (R. v. Fletcher (1861), 31 L. J. (m. 0.) 206, C. C. It.). A power to appoint bv 
“ deed, instrument, or will,” includes an instrument under hand, although 
required to be “ executed ” {Brodrick v. Brown (1853), 1 K. & J. 328). The 
word is frequently used in the Stamp Acts, whore it includes every written 
document (Stamp Duties Management Act, 1891 (54 A 55 Viet. c. 38), s. 27 ; 
Stamp Act, 1891 (54 & 55 Viet. c. 39), s. 122 (1)). Thus in “bond, covenant, 
or instrument of any kind whatsoever ” it includes an agreement in writing not 
under seal securing periodical payments {National Telephone Co. v. Inland Revenue 
Commissioners, [1899] 1 Q. B. 250, 0. A.; [1900] A. C. 1). Whsre signature 
is not required, it may include an Act of Parliament (Conveyancing and 
Law of Property Act, 1881 (44 A 45 Viet. c. 41), s. 2 (xiii.); Trustee Act, 1893 
(56 & 57 Viet. c. 53), s. 50). It is not, in general, appropriate to describe an 
order of the court (Joddrellv.Joddrell (1869), L. R. 7 Eq.%61). As to "instrument” 
in the Apportionment Act, 1834 (4 & 5 Will. 4, c. 4, c. 22), s. 2, see now “instru¬ 
ment in writing” in the Apportionment Act, 1870 (33 A 34 Viet. c. 35), s. 2. 
The word includes a reception order in lunacy (boo Lowe v. Fox (1887), 12 App. 
Oas. 206). As to the word “writing” including printing and other forms of 
reproducing words, see p. 426, post. 

(l) Under the Statute of Frauds (29 Oar. 2, c. 3), s. 4, either the agreoment 
or c. memorandum or note thereof must be in writing. Under the Sale of Goods 
Act, 1893 (66 A 67 Viet. o. 71), s. 4, a note or memorandum of the bargain ia 
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contract is not enforceable unless it is founded on valuable considera¬ 
tion (in). If the writing contains the contract, it is the final 
expression of the intention of the parties. It supersedes any prior 
verbal negotiations, and binds the parties to the performance of the 
terms expressed therein (n). If the writing does not itself constitute 
the contract, but is only a memorandum of a contract previously 
entered into, the effect is the same, as regards the enforcement of 
the written terms to the exclusion of parol terms, but the memo¬ 
randum may be made at a time subsequent to the contract (o), 
though in cases where a memorandum xs required to satisfy tne 
Statute of Frauds, it must be made before action brought (p). 

749. If the writing purports to be an assignment, and, having 
regard to its subject-matter, is capable of operating as such, it 
will be effectual to pass the property in the subject-matter in 
accordance with the intention expressed by the assignor, whether 
it is made with or without valuable consideration ( q ). If, however, 
it is void at law because it lacks the formalities of a deed, it will 
operate in equity as a contract to assign, and if founded on valuable 
consideration, and if in other respects specifically enforceable, it 
will, so far as the beneficial interest is concerned, be equivalent in 
general to a legal assignment ( r ). If the writing purports to declare 
a trust with respect to property belonging to tho author, either at 
law and in equity, or in equity alone, the trust is well created, although 
there is no consideration (s). 

750. If the writing purports to be an acknowledgment of title 
to land or to money charged on land, or of a specialty or a simple 


required; but in general the written instrument contains and constitutes the 
contract, and is not merely a memorandum of a previous contract. 

(m) See p. 357, note ( d ), ante, and title Contract, Vol. VH., p. 383. 

(«) Leggott v. Barrett (1880), 15 Ch. D. 306, 311, 0. A.; and see p. 444, 
post. 

(o) Sievewright v. Archibald (1851), 17 Q. B. 103,107; Bailey v. Sweeting (1861), 
9 C. B. (n. s.) 843, 857; see Roberts v. Tucker (1849), 3 Exch. 632, 641. 

(p) Lucas v. Dixon (1889), 22 Q. B. D. 357, C. A. 

(g) Where writing under hand only is effective at law os an assignment, the 
absence of consideration is immaterial; e.g., in the oase of shares which, under the 
articles of the company, are transferable by writing not under seal. And 
similarly an equitable interest in a trust fund can be assigned by writing under 
hand without consideration. Nothing remains executory, and there is no 
occasion for raising'the question of consideration (Harding v. Harding (1886), 
17 Q. B. D. 442; Kekewich v . Manning (1851), 1 Do G. M. & G. 176,188, 0. A.; 
and see title Choses in Action,, Vol. I., p. 371). The same principle seems to 
apply to an equitable- interest in the proceeds of sale of land, but an equitable 
estate in the land itself, arising under a trust, is subject to the analogy of legal 
estates (see Oo. Litt. 290 b, note), and in practice is conveyed by deed. If so 
conveyed, the absence »of consideration does not diminish the effect of the 
conveyance (see Dickinson v. Burrell (1866), L. B. 1 Eq. 337, at p. 343). And 
4 fortiori as to an equity of redemption' (see Casborne v. Scarfe (1737), 1 Atk. 
603 : 2 White & Tud. L. 0., 7th ed., p. 6; Doivne (Viscount) v. Morns (1844), 

3 Hare, 394); see title Fraudulent and Voidable Conveyances ; and’ 
see the subject of assignments of equitable interests more fully disoussed at 
p. 375, note (d), ante. An assignment, effective in law, may require some 
further formality, such as registration, to give the assignee the full benefit of it, 

(r) See p. 377, ante. 

(•) See title Trusts and Trustees. 
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contract debt, in any of these cases it pperates to give a new starting Sw». 9. 
point for the running of the Statutes of Limitation (t). And other Effect of an 
instruments under hand, such as demands, notices, and consents, Instrument 
operate according to their tenor, provided no further formality is under Hud, 
required in the particular case. But as regards all such instru¬ 
ments, whether purporting to operate by way of contract, assignment, 
or otherwise, it is open to the party against whom the instrument 
is set up to Bhow that it ought not to bind him on the ground that 
he waB under some disability which made his effective participation 
id the transaction impossible, or that there were circumstances of 
fraud, misrepresentation, duress, or mistake which entitle him to 
treat the document as either void or voidable (a). 

Sect. 3. —For what Transactions an Instrument under Hand 

is necessary . 

751. By the common law an instrument required to be in When 
writing must be under seal (b); hence at law the requirement of UCCC38ar 7* 
writing under hand only must be looked for in the statutes, or in the 
direction or agreement of the parties (c). Transactions which at 
law require a deod are, in general, good in equity when effected* by 
writing under hand, provided they are founded on valuable considera¬ 
tion ( d ). If voluntary, they are in practice always made by deed, 
though if the transaction is the assignment of an equitable interest, 
writing under hand only is sufficient, save in the case of equitable 
estates in land (e). Statutory requirements, and such as are imposed 
by the parties, are recognised in equity as well as at law. 


Sub-Sect. 1.— Contracta . 

752. Tho following contracts require to be evidenced by Contracts 

writing ( f) •_ required to be 

writing ;. ...... evidenced by 

Special promise by an executor or administrator to answer writing, 

damages out of his own estate ( g ). 

Special promise by one person to answer for the debt, default, or 
miscarriages of another person (g). 

Agreement made upon consideration of marriage (h). 

Contract for sale of lands, tenements, or hereditaments, or any 
interest in or concerning them (i). 


$ 


See title Limitation of Actions. 

x < See p. 359, ante, and titles Contract, Vol. VII., p. 3 91 ; Mishepresenta. 
Tion and Fraud ; Mistake. 

(b) See p. 361, ante. 

(c) As where an appointment is required to be made, or a consent given, in 
writing. 

(d) See p. 377, ante. 

(«) See pp. 374—377, ante, and p. 422, poet. 

(/) Agreements not under seal, whether in writing or merely verbal, are 
technically known as parol contracts [Bonn v. Hughet (1778), 7 Term Hep. 
350, H. L.; 4 Bro. Pari. Oas. 27). 

( g ) Statute of Frauds (29 Oar. 2, o. 3), s. 4; see title Executors and 
A Tufny imf R ATO^- 

(h) Ibid. This does not include promises to marry (Cork V. Balm (1717) 1 
Stra, 34) j see title Contract, Vol. VII., p. 364. 

(*) Statute of Frauds (29 Oar. 2, a 3), s. 4 (in the statute “ contract or sale,” 
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Deeds and Other Instruments. 

Agreement which is not to be performed within the space of one 
year from the making thereof ( k ). 

Contract for the sale of any goods of the value of £10 or 
upwards ( l). 

Bill of exchange, cheque, or promissory note, and acceptance of 
bill of exchange (in). 

Contract for loan of money to a person engaged or about to 
engage in any business when the rate of interest is to vary with the 
profits, or when the lender is to receive a share of the profits, and 
when the lender desires not to incur the liabilities of a partner (to). 

Special agreement made by a solicitor with his client for 
remuneration in contentious businoss (o), or in conveyancing and 
other non-contentious businoss (p), either by a gross sum or by 
commission or percentage, or by salary or otherwise. 

Special contract with a railway or canal company respecting the 
receiving, forwarding, or delivering of any animals, articles, goods 
or things (</). 

Special contract made with a pawnbroker in respect of a pledge 
where the loan exceeds 40s. (r). 

Agreement between master and seaman (s). 

Agreement between employer and arfilicer for deducting from 
wages the cost of medicine or medical attendance, or fuel supplied 
to the artificer, or materials, tools, or implements to be employed 
by tho artificer in his trade or occupation, if he is omployed in 
mining, or any hay, corn, or other provender to be consumed by 
any horso or other beast of burden employed by tho artificer in his 
trade and occupation; or the rent of premises demised to the arti¬ 
ficer ; or the cost of victuals drossod or prepared under the roof of 
the employer, and there consumod by the artificer; or money 
advanced to the artificer for any such purposes (t). 

etc .); including nri equity of redemption (Dfatscy v. Johnson (1847), 1 Exch. 
2-13); see titles Landlord and Tenan t ; S*i.is of Land. 

(k) Statute of Frauds (29 Cur. *2, o. 8), s. 4; i.e., a contract tho performance 
of which is necessarily postponed more than one year (Lmahtte v. Riches ife Co. 
(1908), 24 T. L. It. 380, C. A.); boo title Contract, Vol. VII., p. 363. 

(7) Sale of Goods Act, 1893 (50 & 57 Viet. c. 71), a. 4; writing is not necessary 
if the buyer accepts part of tho goods sold, and actually receives the earn®, or 
gives something in earnest to bind the contract, or in part payment; sen Abbott Jb 
Co. v. Wolsey, [1895] 2 Q. B. 97, lOu, U. A.; and see title Salk or Goons. 

(w) Bills of Exchange Act, 1882 (15 & 46 Viet. c. 61), ss. 3, 17, 73, 83; see 
title Bills of Exchange etc., Vol. JI., p. 462. 

(») Partnership Act, 1890 (53 & 54 Yiet. c. 39), s. 2 (3) (d); see Pooley v. Driver 
(1876), 5 Oh. D. 458, and title Partnership. 

(o) Attorneys and Solicitors Act, 1870 (33 & 34 Yiet. c. 28), s. 4; see title 
Solicitors. ' 

(p) Solicitors Remuneration Act, 1881 (44 & 45 Viet. c. 44), s. 8; see title 

Solicitors. 1 

(?) Railway and Canal Traffic Act, 1854 (17 A 18 Viet. c. 31), s. 7 ; see title 
Railways and Canals. 

(r) Pawnbrokers Act, 1872 (35 A 86 Viet. c. 93), 8. 24; and as to ordinary 
contracts of pawn, boo ibid., s. 14, and title Pawnbrokers and Pledges. 

(#) Merchant Shipping Aot, 1894 (57 A 58 Viet. c. 60), ss. 113—116; Bee title 
Shipping aotj Navigation. 

(0 Truck Act, 1831 (1 A 2 Will. 4, o. 37), s. 23; see title Master and 
Servant. 
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Contract between employer and workman for deduction from 
wages of any fine; or in respect of bad or negligent work, or injury 
to the materials or other property of the employer; or for or in 
respect of the use or supply of materials, tools, or machines, standing 
room, light, heat, or for or in respect of any other thing to be done 
or provided by the employer in relation to the work or labour of the 
workman (u). 

Memorandum (to be rocorded with tho county court registrar) of 
agreement fixing amount of compensation for injury to workman (a). 

Agreement for payment of any sum of money on account of the 
earnings of a hackney carriage or metropolitan stage carriage in 
the metropolis made between the proprietor and tho driver or 
conductor (6). 

Agreement betweon the landlord and tenant of an agricultural 
holding for substituted compensation for improvements mentioned 
in Tart III. of the First Schedule to the Agricultural Holdings Act, 

1008 (c). 

Agreement between landlord and tenant of an agricultural holding 
excluding s. 22 of tho Agricultural Holdings Act, 1908, which makes 
a year’s notice to quit necessary in the case of yearly tenancies ( d ). 

Agreement to submit present or future differences to arbitration 
so as to obtain the benefit of the Arbitration Act, 1889 (c). 

Memorandum and articles of association of a company under tha 
Companies (Consolidation) Act, 1908 (/). 


Sub-Sec i . 2 .—■_ 1 j >/ ointmentt . 

753. Appointments are either appointments of property, 
appointments of persons to offices or other positions, or ap¬ 
pointments of trustees or agents. Appointments of property are 
frequently authorised to be made by instrument under hand, as well 
us by deed or will (y). An appointment of a trustee may usually 
be made in writing (//), but a vesting declaration of the trust property 


(?<) Truck Act, 1896 (59 & GO Yict. c. 44), eg. 1—3: tlie contract may also La 
contained in a notice kept constantly visible or accessible. See title Master and 
Servant. 

(a) Workmen’s Compensation Act, 190G (6 Edw. 7, c. 58), Schod. 11., para. 9; 
Workmen’s Compensation Rules, 1907, r. 41 (as altered in 1909). 
tb) London Hacknoy Carriages Act, 1843 (ti & 7 Viet. c. 86), s. 23. 

(cj 8 Edw. 7, c. 28, s. 4 ; seo title Agriculture, Vol. I., p. 261. 

(ri) Ibid., s. 22; seo title Agriculture, Vol. I., p. 241. , 

re) 52 ft 53 Viot. c. 49, ss. 1, 27; seo title Arbitration, Vol. I., ]>. 141. 

(/) 8 Edw. 7, c. 69, ss. 2, 10 ; though operating for some purposes as deeds, 
these documents are not deods (Re Whitley Partners (1886), 32 Ch. 1). 337, C. A.). 
There are also other documents relating to associations of persona which, either 
by statute or by the necessity of the case, must be in writing, such as an 
instrument of dissolution of a building society (Building Societies Act, 1874 
(37 ft 38 Viot o. 42), s. 32); and in other respects the above list may bo capable 
of extension. 

(g) See p. 417, note (A), ante. 

(a) Trustee Act, 1893 (56 ft 57 Viet. e. 53), s. 10 (1), but as to trustees 
appointed under the Trustees Appointment Acts, 1850 and 1890 (13 ft 14 Viet, 
o. 28; 63 ft 54 Vint. c. 19), see p. 371, ante; title Charities, VoL IV., p. 262. 
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must be under seal (i). An appointment o! an agent need no> In 
general be in writing, but sometimes this is expressly required (7c). 
And the appointment of a proxy, in company and bankruptcy 
matters, must be in writing (7). 

Sub-Seot. 3.—Trusts. 

754. All declarations or creations of trusts of lands, tenements, 
or hereditaments must be evidenced by writing (hi). 


Sub-Seot. 4.— Assignments (n). *■ 

755. All grants and assignments of any trust or confidence 
must be in writing (o). 

All mortgages and charges of real or personal property, if not 
by deed, must be in writing, unless arising by virtue of deposit of 
title deeds or delivery of chattels or documents of title ( p ). 

Transfers of shares must be in writing under hand, unless a doed 
is required either by statute or by the articles of association of the 
company ( q ). 

A legal assignment of a legal chose in action must be in writing (r). 
A legal assignment of a patent must be under seal, but an assign¬ 
ment under hand will create an equitable interest (#). 

(i) See p. 371, ante. 

(7c) Coles v. Trecothick (180-1), 9 Yes. 234, 250; see title Agency, Yol. 1., p. 160. 
If the agent is appointed to oxeente a deod, the appointment must be under seal 
(p. 363, ante), in certain casos an authority in writing is necessary to enablo an 
agent to sign an instrument (p. 430, post). 

a See as to companies, Companies (Consolidation) Act, 1908 (8 Edw. 7, o. 69), 
e A, clause 65, and title Companies, Yol Y.; as to bankruptcy, Bankruptcy 
Buies, rr. 246, 246, and title Bankuuptcy and Insolvency, Vol. II., p. 68. 

(in) Statuto of Frauds (29 Car. 2, c. 3), s. 7. A trust can he declared of per¬ 
sonal estate without writing. See title Trusts and Trustees. 

(») Undor the Statute of Frauds (29 Oar. 2, c. 3), ss. 1,[2 leases for three years 
and upwards must ho in writing ; but the Real Property Act, 1845 (8 & 9 Viet, 
c. 106), & 3, substituted tho requirement of a deed (p. 368, ante). 

(o) Statute of Frauds (29 Car. 2, c. 3), s. 9. This does not in practice dispense 
with tho necessity of a deed in the case of a voluntary assignment of an equitable 
estate in land arising under a trust, seo pp. 375, 418, noto (<]), ante. 
Dispositions of equitable estates under the Fmes and Recoveries Act, 1833 (3 & 
4 Will. 4, c. 74), must be by deed (p. 365, ante). The interest of a cestui mte trust 
in personal estate must be assigned by instrument in writing, though the trust 
can be oreated by parol. 

(p) See titles Mortgage; Pawnbrokers and Pledges. These are 
securities arising by contract; in addition there are liens arising at law, and 
therefore not dependent, on writing; see title Lien. In Yorkshire priority for 
a charge created oy deposit of deeds, or for a lien, can only be acquired where 
there is a memorandum in writing which can he registered (lie Hobson, Battison 
y. HobVon, [1896] 2 Oh. 403). 

(q) Where the articles permit transfer by an instrument in writing, a deed is 
not necessary (Be Tahiti Cotton Co., Ex parte Sargent (1874), L. R. 17 Eq. 273); 
and an instrument under seal, which is void as such, may be effectual as an 
instrument in writing (Ortigosa v. Brown (1878), 47 L. J. (oh.) 168). As to com- 
panies subject to the Companies Clauses Consolidation Act, 1845 (8 & 9 Viot. 
c. 16), see p. 372, ante, and title Companies, Yol. Y. 

(r) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (6); and see title Ohoses m 
Action, Yol. IV., pp. 366, 371. An equitable assignment may be made by 
parol (ibid., p. 375), and Bee as to equitable assignments, ibid., p. 374. 

(#) Be Casey's Patents , [1892] 1 Ch. 104, 0. A., p. 364, ante ; see Patents and 
penpi Aot, 1907 (7 Edw. 7, c. 29), s. 28, shd title Patents and Inventions. 
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An assignment of copyright in a registered design must be in 
writing (a). 

A trade mark can be assigned only in connection with the good¬ 
will of the business concerned, or with the goods for which it has 
been registered (b), and the assignment must be in writing (c). 

Assignments of copyright in literary matter falling within the 
Copyright Act, 1842(d), in engravings and prints («), and in 
paintings, drawings, and photographs (/), require to be in writing. 
The consent of the author of a dramatic work for the representation 
of the work must be in writing (g); as must the consent of the 
author of a musical composition to its performance ( h ). 

An assignment of a policy of life assurance (i) or marine insurance 
must be in writing (/c). 


Sect. b. 

For what 
Trans¬ 
actions an 
Instrument 
under 
Handle 
necessary. 


Sub-Seot. 5.— Acknowledgments. 


756. In order to be effective to prevent a right of action boing 
barred under a Statute of Limitation the following acknowledgments 
must be in writing :-r- 

An acknowledgment of title to land or to a rentcharge given to 
an owner out of possession (l), or by a mortgagee in possession to 
the mortgagor (m); an acknowledgment of the right to a sum of 


Acknowledg¬ 
ments of title 
or of debts. 


(a) See Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 52; compare Jcwitt 
v. Eckhardt (1878), 8 Ch. D. 401; and see title Trade Marks and Designs. 

(b) Trade Marks Act, 1905 (5 Edw. 7, o. 15), s. 22 ; see title Trade Marks 
and Designs. 

(c) This seems to be implied in tho nature of goodwill, and in the provision 
for registration (ibid., s. 38); but thero is no furthor express provision os to the 
modo of assignment. 

(d) This may be by soparate instrument or by onlry in tho register (Copy¬ 
right Act, 1842 (5 & 6 Yict. c. 45), r. 13). Tho Act applies to books, to musical 
compositions, and to dramatic piecos. The instrument noed not be under seal 
(Leyland v. Stewart (1876), 4 Oh. D. 419). Tho assignee must be registered 
before ho can sue (Liverpool General Brokers’ Association v. Commercial Press 
Telegram Bureaux , [1897] 2 Q. B. 1). For tho distinction between a publishing 
agreement and an assignment of copyright, see Re Jude’s Musical Compositions, 
[1906] 2 Ch. 595; and as to equitable assignment of copyright in literary matter 
not yet written, see Ward, Lock <fc Co. v. Long, [1906] 2 Oh. 530, and title COPY¬ 
RIGHT, Yol. YIIT., p. 381. 

(e) Prints Copyright Act, 1777 (17 Geo. 3, c. 57); and see title Copyright, 

Voi. vni., p. 200. 

(/) Fine Arts Copyright Act, 1862 (25 & 26 Viet, c. 68), s. 3. Assignments 
of copyright in sculpture must bo by docil (Sculpture Copyright Act, 1814 (54 
Geo. 3, e. 56), B. 4; see p. 372, ante, and title Copyright, Yol. YIIL, p. 207). 

(a) Dramatio Copyright Act, 1833 (3 & 4 Will. 4, c. 15), s. 2; Shepherd y. 
Conquest (1856), 17 0. B. 427 ; Eaton v. Luke (1888), 20 a B. D. 378, 0. A. 

(K) Copyright Act, 1842 (5 & C Viet. e. 45), ss. 20, 21, extonding the provision 
mentioned in note (g) to musical compositions; see title Copyright, Yol. VIII., 

p. 182. 

(i) Policies of Assurance Act, 1867 (30 & 31 Viet. c. Vil), s. 5 and Sched.; see 
title Insurance. 

(ft) A marine policy may bo assigned by indorsement or in any other custo¬ 
mary manner (Marino Insurance Act, 1906 (6 Edw. 7, c. 41), s. 50 (3); see 
g. 15). The customary manner is in writing. The repealed statute, tho Policies 
of Marine Assuranoe Act, 1868 (31 & 32 Yict. o. 86), which made the legal 
assignments of such policies possible, gave a form of assignment in the schedule. 
This has not been repeated in the consolidating statute. 

(l) Beal Property Limitation Act, 1833 (3 & 4 Will. 4, o. 27), s. 14. 

(m) Beal Property Limitation Act, 1874 (37 & 38 Yict c. 57]* fc 1* 
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soot. s. money secured by any mortgage, judgment, or lien, or otherwise 
For what charged upon or payable out of any land or rentcharge (w); or to 
Trans* any legacy (o), or share of an intestate’s estate (p ); or to arrears 
actions an 0 f rent, or of interest in respect of any such sum or legacy (q); or 
InS raSor Dt a B P ecialt y ( r ) or simple contract debt (s). 

Hand is 

necessary. Bub-Sect. 6.— Releases. 

abandonment 757. A release of a right in general requires to be under seal Q), 
of rights. but a release under hand only will be effectual on equitable principles 
if made for valuable consideration ( u ). 

Where the business of one life assurance company is trans¬ 
ferred to another, an abandonment by a policy holder of tho trans¬ 
ferring company of his claim against that company must be in 
writing (a). 

A renunciation by the holder of a bill of exchange of his rights 
against the acceptor, or against other parties to the bill, must be 
in writing, unless, in the case of the acceptor, the bill is delivered 
up to him (6). 

A disclaimer of leasehold or other onecous property by a trustee 
in bankruptcy must be in writing (c). 

Sub-Sect. 7.— Notices . 

Notices In 758. In numerous cases notices are required io be in writing, 
writing. as, f or i UH fc a nce, notico of an assignment of a chose in action given 
to the debtor or other person liable (<l ); of an assignment of a 


(«) Real Property Limitation Act, 1874 (37 & 38 Viet. c. 57), s. 8. Where the 
Bum is also secured by covenant this section applies both to the remedy against 
the land and to the remedy on the covenant (Hutton v. Hutton (1882), 22 Ch. D. 
fill, C. A.). 

(o) Ibid., s. 8. 

(p) Law of Property Amendment Act, 1860 (23 & 24 Viet c. 38), s. 13. 

(g) Real Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27). h. 42. 

(r) Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), s. 6. 

(«) Statute of Frauds Amendment Act, 1828 (9 Geo. 4, c. 14), a. 1; and see as 
to acknowledgment in all theso cos-s, title Limitation of Actions. 

(<) See p. 363, ante. 

(w) Seo Taylor v. Manners (1865), 1 Ch. App.. 48; but though the release 
should be in writing, this is not essontial ( Steeds v. Steals (1889), 22 Q. 13. D. 
637; Yeomans v. Williams (1863), L. R. 1 Eq. 184 ; and see p. 363, ante). 

(a) Lif© Assurance Companies Act, 1872 (33 & 36 Viet. c. 41), s. 7. 

(b) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 62. Delivery to the 
executors of the acceptor would apparently be sufficient, but not to his devisee 
(Edwards v. Walters, [18P6] 2 Ch. 157,172, 0. A.); see title Bills of Exchange 
ETC., Vol. II., pp. 551, 656. 

. (c) Bankruptcy Act, 1883(40 & 47 Viet. o. 52), s. 55; seo title Bankruptcy 
and Insolvency, Vol. IL, p. 192, ante. 

(d) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (6). But this is only 
necessary to complete the legal title to the chose in action. Notice is not neces. 
sary to complete the equitable title arising under an assignment for value; 
it is only necessary to prevent a subsequent assignee from gaming priority, and 
for this purpose it need not be in writing (see title Chose in Action, Vol IY.» 
»p. 379, 381). 
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policy of life assurance (e); notice served under s. 14 of the 
Conveyancing and Law of Property Act, 1881, of breach of cove¬ 
nant preparatory to re-entry, and other notices under the same 
statute (f) ; notice by the tenant for life to trustees of intention to 
sell under the Settled Land Act, 1882 (g); notice to treat under the 
Lands Clauses (Consolidation) Act, 1845 ( h ); notice to quit under 
the Landlord and Tenant (Ireland) Act, 1870 (i); notice of dis¬ 
tress before sale of the goods distrained ( k ); notice to make 
tenant holding over liable for double rent (l), or preparatory to 
recovery of possession of a small tenement before justices(»i); 
notice by the tenant under the Agricultural Holdings Act, 1908, of 
intention to execute improvements mentioned in Part II. of the 
First Schedule to the Act ( n ), notice under the same Act by a 
mortgagee of his intention to deprive the occupier of possession (o), 
and notice by the tenant of his intention to remove a fixture or 
building ( p); notice of removal of a pauper with statement of 
grounds of removal (q); and nolico of objection to a claim to a 
parliamentary vote (r). 

Sub-Sect. 8. —Miscellaneous Instruments. * 

759. Matters required to be in writing include also the follow¬ 
ing (a):—A representation or assurance made or givon concerning 
the character, credit, or dealings of any person to the intent that 
ne may obtain credit, money, or goods (6); a demand of payment 
of a debt so as to make interest run (c); declaration of an undcr- 

(e) Policies of Assuranco Act, 1867 (30 & 31 Viet. c. Ill), s. 3; see title 
Insurance. 

(/) Conveyancing and Law of Property Act, 1881 (41 & 45 "Vict. c. 11), sa. 14, 
67 (1); seo titles Landlord and Tenant; Beal Property and Chattels 
Beau. 

('/) 45 & 46 Viet. c. 38, s. 45; see title SETTLEMENTS. 

(A) 8 & 9 Viet. c. 18, b. 18; and as to noticos not requiring to bo under seal 
though given by a company, see Companies Clauses Consolidation Act, 1845 
(8 & 9 Vict. c. 16), s. 139; Companies (Consolidation) Act, 1908 (8 Eclw. 7, 
c. 69), s. 77; and title Companies, Vol. V. 

(t) 33 & 34 Vict. c. 40, s. 58. 

(A) 2 Will. & Mar. boss. 1, c. 5, S. 1; Wilson v. Nightingale (1846), S Q. B. 1031; 
see title Distress. 

(l) Landlord and Tenant Act, 1730 (4 Geo. 2, c. 28), s. 1; seo title Landlord 
and Tenant. 

(m) Small Tenements Bccovery Act, 1838 (1 & 2 Vict c. 74), s. 1; and as to 
deserted premises, see Distress for Bent Act, 1737 (11 Geo. 2, c. 19), s. 16, and 
title Landlord and Tenant. 

(n) 8 Edw. 7, c. 28, s. 3; drainage is the only matter in Part II. of this Act; 

see title Agriculture, Vol. I., p. 261. * 

to) Ibid., s. 12; see title Agriculture, VoL I., p. 263. 

(p) Ibid., b. 21; see title Agriculture, Vol. I., p. 27& 

(q) Poor Law Amendment Act, 1834 (4 & 6 Will. 4, c. 76), rs. 79, 81; Poor 
Law Procedure Act, 1848 (11 & 12 Vict. c. 31), ss. 2, 9; seo title Poor Law. 

(r) Parliamentary Voters Bogistration Act, 1843 (6 & 7 Vict. c. 18), s. 7 ; see 
title Elections. 

(a) This list must not be taken to be exhaustive; the requirement of writing 
is very general, and, apwt from statute, convenience requiros that most matters 
should be put into writing. 

(2>) Statute of Frauds Amendment Act, 1828 (9 Geo. 4, c. 14V s. 6. 

(c) Civil Procedure Act, 1833 (3 & 4 WiU. 4, c. 42), s. 28. 
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Form and 
contents. 


tenant or lodger to prevent distress upon his goods (d); consent of 
a beneficiary to a breach of trust so as to entitle the trustee to 
indemnity against him ( e ); consent or agreement so as to prevent 
the acquisition of easements (/); consent by the landlord of an 
agricultural holding to the making by the tenant of an improvement 
in Part I. of the First Schedule to the Agricultural Holdings Act, 
1908(g), or consent by the landlord to payment of compensation by 
the incoming to the outgoing tenant, so as to entitle the incoming 
tenant to compensation as though the holding had been con¬ 
tinuous (h). Moreover, settlements and other instruments fre¬ 
quently require a consent to be given in writing, such as a con¬ 
sent by the tenant for life to a sale, to an advance to a child, or 
to an investment. 

Shot. 4. —Form of Instrument under Hand. 

760. The term “ instrument in writing ” is used to include not 
only instruments actually written, but all other instruments in 
which words are permanently represented in visible form, whether 
by printing, lithography, or otherwise, or partly in one way and 
partly in another (i). The writing may be in ink or pencil, or 
otherwise (7c). And the form in which the instrument is expressed 
is in general immaterial, provided that the intention of the author 
can be collected from it (l), and that it contains all statutory 
particulars required to be inserted. Thus, a memorandum of a 
contract to satisfy the Statute of Frauds may be contained in a 
letter or series of letters (in), in an invoice (n), in an affidavit ( o ), in 
a telegram, taken with the written instructions for the telegram 
signed by the sender (p), or in the minutes of a board meeting (q). 


(tZ) Law of Distress Amendment Act, 1908 (8 Edw. 7, c. 63), a. 1; see title 
Distress. 

(e) Trustee Act, 1893 (56 & 67 Viet. c. 53), a. 45. Whoro the beneficiary 
instigates or requests the broach of trust, writing is not nccossary (Griffith v. 
JIughts, [1892] 3 Ch. 105 j lie Somerset, Somerset v, Poulett (Earl), [1894] 1 Oh. 
231, 0. A.); soo title Trusts and Trustees. 

(/) Prescription Act, 1832 (2 & 3 Will. 4, c. 71), as. 1—3, seo Bcwhy v. 
Atkinson (1879), 13 Ch. D. 283, 0. A., and title Easements and Profits 1 
Prendre. 

! g) S Edw. 7, c. 28. s. 2; see title Agriculture, Vol. I., p. 201. 

A) Ilid., a. 7; seo title Agriculture, Vol. I., p. 262. 
t) Dench v. Bench (1877), 2 P. D. 60 (will partly lithographed, partly 
written); see Interpretation Act, 18S9 (52 & 53 Viet. o. 63), a. 20, and p. 379, 
jiote fe/), ante. 

(k) Geary v. Physic (1826), 6 D. & 0. 234 (indorsement of promissory note in 
penoil). 

tl) Brodrick y. Brow*. (1855), 1 K. & J. 328. 

( m ) Hussey v. Iforne-Payne (1879), 4 App. Cos. 311. But for this purpose 
the documents must be connected by iutcrnal evidence (Ridgway v. Wharton 
(1857), 6 H. L. Cas. 238); or must be associated physically, as aletter and its 
envelope ( Pearce v. Gardner, [1897] 1 Q. B. 688, 0. A.). See title Contract, 
Vol. Yll., p. 367. 

(n) Schneider v. Norris (1814), 2 M. & S. 286. 

(o) Barkworth y. Young (1856), 4 Drew. 1. 

Ip) Godwin v. Francis (1870), L, B. 6 0. P. 295. 

(g) Jones v. Victoria Graving Dock Co. (1877), 2 Q. B. D. 314, 0. A. Similarly, 
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A bill of exchange may be in any words provided it corresponds 
to the statutory definition ( r ). And generally, when a contract or 
other matter is required to be in writing, the form is immaterial 
provided the document contains the particulars of the transaction. 
Thus, a contract or memorandum in writing under the Statute of 
Frauds (*) or the Sale of Goods Act, 1898 (£), must state the parties, 
either by name or by sufficient descriptive reference ( u ), the subject- 
matter of the contract ( v ), the consideration (a), and the nature of the 
transaction, that is, whether sale, lease or otherwise, with such 
additional particulars as will enablo the nature of the contract to 
be ascertained with certainty (6), such as, in the case of an agree¬ 
ment for a lease, the commencement ( c ) and longth of the term ( d ); 
and a memorandum must refer to the contract in such a manner 
as to show the intention of the party who signs to be bound by 
it ( e). 

an acknowledgment of title to land or monoy charged on land, or of a specialty 
debt, may bo containod in a letter ( Stansfield v. Hibson (1832), 16 Beav. 236; 3 
Do G. M. & G. 620, 0. A.J, a statement filed in bankruptcy (Barrett v. 
Birmingham (1842), 4 I. Eq. R. 537), a petition for sale admitting an incum. 
brance (He West (1879), 3 L. R. lr. 77), or other informal documont. An 
acknowledgment of a Bimplo contract debt must be containod in such an 
instrument--for example a letter—as allows of the implication of a promise to 
pay ( Tanner v. Smart (1827), 6 B. & 0. 603). As to the particulars which may 
be supplied by parol evidence, seo title Limitation of Actions. 

(r) Bills of Exchange Act, 1882 (45 & 46 Viet. o. 61), s. 3; EUison v. 
Collingridge (1850), 9 C. B. 570. See title Bili.s of Exchange etc., Yol. IT., 

р. 466. 

(a) 29 Car. 2, c. 3. 

(t) 56 & 57 Yict. c. 71. 

(u) Warner v . Wilhngton (1856), 3 Drew. 323, 530; Eossiter v. Miller (1878), 
3 App. Cas. 1124. See title Contract, Vol. JI., p. 372. 

(v) Shardlmv v. Cctterell (1881), 20 Ch. I). 90; l'lant v. Bourne , [1897] 2 Ch. 
2S1 

(а) Wain v. Warlters (1804), 5 East., 10; 1 Smith, L. O., 11th ed., 323; 
Baumann v. James (1868), 3 Ch. App. 508. But in the caso of a promise “to 
answer for the debt, default, or miscarriage of another person " the considera- 
tion need not bo stated in the written memorandum (Moicantile Law Amend¬ 
ment Act, 1846 (19 & 20 Viet. c. 97), s. 3); see Morrell v. Cowan (1877), 7 
Oh. D. 151, C. A. 

(б) See Qox v. Middleton (1854), 2 Drew. 209; Dolling v. Evans (1867), 38 
L. J. (CH.) 474. 

(c) Blore v. Sutton (1817), 3 Mer. 237; Me Lander and Bagiev's Contract , 
[1892] 3 Ch. 41. 

(d) Clinan v. Cooke (1802), 1 Sch. & Lef. 22; Bayley v. Fitzmaurice (1857), 8 
E. & B. 664, Ex. Ch. 

(e) Warner v. Willington (1856), 3 Drew. 623. Occasionally the statute 
requiring an instrument to be in writing makes a reference to its form or 
oontents; thus the assignment of copyright under the Fine Arte Copyright Act, 
1862 (25 & 26 Yict. o. 68), b. 3, must be by “ note or memorandum in writing ”; 
a notice of assignment under the Policies of Assurance Act, 1867 (30 & 31 Viet. 

с. 144), a. 3, must give the date and purport of the asfignment; a notice to 
trustees Ana their solicitor of the tenant for life’s intention to sell etc, under the 
Settled Land Act, 1882 (45 & 46 Yict. o. 38), s. 45, must be by registered letter ; a 
notice or other document issued by a company must contain its name in legible 
oharacters (Companies (Consolidation) Act, 1908 (8 Edw. 7, o. 69), s. 63 (1)). 
And as to the oontents of a polioy of marine insurance, see Marine Insurance 
Act, 1906 (6 Edw. 7, c. 41), s. 23; as to an instrument of dissolution of a build¬ 
ing society, Building Societies Act, 1874 (37 .& 38 Yict. c. 42), s. 82 j aqd title 
Btrmmro Societies, Yol. III., p. 392. But in general the form ie merely con¬ 
ditioned by the requirement that the instrument shall be in writing and signed. 
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Sect. 6 .—Execution of Instrument under Hand. 

761. An agreement in writing must be signed either by all the 
parties, or by the party to be charged therewith, in such a manner 
as to authenticate it(/). Under the Statute of Frauds and the 
Sale of Goods Act, 1893 (#), it is sufficient that the writing shall be 
signed by the party to bo charged therewith, and various statutes 
which require a contract to be in writing refer only to signature by 
one party (It). Other statutes require the writing to be signed by 
both or all the parties (i). Where a statute simply require# an 
agreement to be in writing, without expressly referring to signature, 
it may be sufficient if the agreement is signed by the party to be 
charged therewith (/r). In other documents the signature must be 
by the party whoso intention gives effect to it; in an appointment, 
by the appointor; in the creation of a trust, the settlor; in an 
assignment, the assignor; in an acknowledgment, the person who 
makes the acknowledg nent; in a notice or domand, the person 
giving the notice or making the demand (l). In general, attestation 

(/) It was suggested in Hunter v. Parker (1810), 7 M. A W. 322, that 
signature wan not nceoesavv in a statutory liisliumont — a bill of sale of a ship 
under the old Merchant Slapping Act (3 & *1 Will. 4, c. .35), s. 31—unless 
expressly roquiml; lmt outlu'iiti. ation by signature is practically essential to a 
documont under hand, and is usually essential to give it legal effect. 

((/) Statute of Frauds (20 (Jar. 2, c. 3), s. 4; Salo of Goods Act, 18!)3 (56 & 67 
Viet. c. 71), s. 1. Soo titlo Contract, Vol. YU., p. 375. So an agreement for 
special remuneration under tho Solicitois Remuneration Act, 1881 (44 & 45 
Viet. c. 44), s. 8, mu-.t ho signed by tho poison to bo bound thiroby (He Frape, 
Ex parte Perrett , [1893] 2 Cli. 284 , 0. A ). A consent or agreement m wiiting 
under tho Prescription Act, 1832 (2 & 3 Will. 4, e. 71), is sufficiently signed by the 
owner of tho dominant tenement (/tew/ey v. Athu sun 13Ch. IJ. 283, 0. A.). 

(h) Railway and Canal Traffic Act, 1854 (17 & 18 Viet. e. 31), s. 7 (the 
consignor or person delivering goods for carriage); Truck Act, 1831 (1 & 2 
Will. 4, c. 37), s. 23 (the artificer); Tiuck Act, 1896 (59 & 60 Yict. c. 44), 
ss. 1, 2, 3 (the workman); London Hackney Carnages Act, 1843 (6 & 7 Yict. 
c. 86), e. 23 (tho driver or conductor). A rnarino insurance policy must be 
signed by or on bohalf of tho insurer (Marine Insurance Act, 1906 (6 Edw. 7, 
c. 41), s. 24). 

(i) A contract to lend inonoy in consideration of the roceipt of a Bhare of 
profits, without inclining partnership liabilities, must be signed by n>] the 
parties (Partnership Act, 1890 (53 & 54 Yict c. 39), s. 2 (3) (d)). A special 
contract with a pawnbroker is made by delivery of a special contract pawn* 
ticket, signed by tho pawnbroker, and a duplicate signed by the pawner 
(Pawnbrokers Act, 1872 (35 & 36 Yict. c. 93), s. 21); a seaman’s agreement must 
be siguod by the master before tho seaman signs (Merchant Shipping Act, 1894 
(57 & 58 Viet. c. 60), s. 114). 

(It) Opinions on this point vary. In oases on the Attorneys aud Solicitors 
Act )( J870 (33 & 34 Yict. c. 28)' e. 4, it has been said that the agreement in 
writing for special remuneration must he signed by both parties (Jte Lewis, 
Ex parte Munro (1876), 1 ft. B. 1). 724 ; Ponti/ex v. Earn ham (1892), 41 W. B. 
238) ; but ou tho aualf>gy of the Statute of Frauds it has been decided that 
signature by the client is sufficient (Re Thompson, Ex parte Baylis , [1894] 1 
ft. B. 462; Be Jones, [1895] 2 Oh. 719; [1896] 1 Ch. 222, O. A.; Bake y. 
French , [1907] 2 Ch. 215). A submission to arbitration under the Arbitration 
Act, 1889 (52 & 53 Yict. o. 49), ss. 1, 27, must, it seems, be signed by both 
parties ( Caerleon Tinplate Co. v . Hughes (1891), 60 L. J. (q. b.) 640); see title 
Arbitration, Vol. I., p. 441, note («). 

(1) In some cases the signature is prescribed by statute. An instrument 
creating a trust muBt be Bignod by the party entitled to declare the trust 
(Statute of Frauds (29 Car. 2 , o. 3), s. 7; see Bye v. Dye ,1884), 13 ft. B. D. 



Part II. —Instruments under Hand Only. 


429 


is not required for an instrument under hand, but in some cases it 
is rendered necessary by statute (mi). The place and manner of 
signature are immaterial, provided that the signature is inserted 
in such a manner as to authenticate the document ( n ), and that it 
can be identified as representing the name of the party (o). 

Although a contract has been signed in such a form as to appear 
unconditional, parol evidence may be adduced to show that it was 
not intended to take effect until the performance of a condition 
precedent (p). 

762. In general, where a contract or other document is required 
to be in writing, a signature by an agent on behalf of the party to 
be bound is sufficient (q), and it is not necessary that the agent 

117, 0. A.); a grant or assignment of a trust, by the party granting (ibid., s. 9); 
an assignment of a chose in action, by tho assignor (Judicature Act, 1873 (36 &37 
Viet. c. 66),s. 25 (6)); an assignment of copyright, in aprmtor engraving (L’rinta 
Copyright, Act, 1777 (17 Geo. 3, c. 57)), or in paintings, drawings, and photographs 
(Vine Arts Copyright Act, 1862 (25 & 26 Viet. c. 68), s. 3), by the proprietor ; a 
licence to perform a dramatic piece or musical composition, by the author or 
proprietor (Dramatic Copyright Act, 1833 (3 & 1 Will. 4, c. 15), s. 2; Copyright 
Act, 1842 (5 & 6 Viet. c. 45), ss. 20, 21). A statement of the grounds of removal 
of u pauper under the Pool Law Amendment Act, 1831 (4 & 5 Will. 4, c. 76), 
s. 79, must be under tho hands of the overseers or guardians. An objection to 
a parliamentary voter under tho Parliamentary Voters Registration Act, 1843 
(6 & 7 Viet. c. 18), s. 7, must bo signed by the porson objecting. 

(m) Thus, an agreement under tho London Hackney Carriages Act, 1843 
(6 & 7 Viet. c. 86), s. 23, must bo signed by tho driver in the presence of a 
witness; assignments under tho Piints Copyright Act, 1777 (17 Geo. 3, c. 57), 
must ba attested by two witnesses ; an assignment of a policy of life insurance 
must bo attestod (Policies of Assurance Act, 1867 (30 & 31 Viet. c. 144), 
tSchcdulo); and trausfeis of shares, although under hand only, are usually 
attested. 

(n) Johnson v. Dodgson (1837), 2 M. & W. 653. Thus, where an instrument 
is in the handwriting of tho party to be charged, it is sufficient if his name 
is inserted at tho commencement (Ogilvie v. Foljambe (1817), 3 Mer. 53, 62; 
Propert v. Parker (1830), 1 Ituss. & M. 625; Lobb v. Stanley (1844), 5 Q. B. 
574; Holmes v. Maekrell (1858), 3 C. B. (n. 8.) 789); compare Godmn y. 
Francis (1870), L. It. 5 C. P. 295 (name at head of telegram); Schneider v. 
Norris (1814), 2 M. & S. 280; Sort v. Boudillon (1856), 1 0. B. (n. s.) 188 
(entry of names of sellers and buyers in older book); Burrell y Evans (1862), 

1 H. & 0. 174, Ex. Ch. Tho name of a person signing as witness may 
authenticate the instrument if he cannot be a witness ( Coles v. Trecothieh (1804), 

9 Vos. 234, 251; Jiarkworth v. Young (1856), 4 Drew. 114); compare Gosbell y. 
Archer (1835), 2 Ad. & El. 500. And a signature may authenticate a memo¬ 
randum added afterwards ( B/uck v. Gompertz (1852), 7 Exch.862). But a signature 
not introduced so as to authenticate the on tiro instrument will not suffice (Caton 
v. Caton (1867), L. R. 2 II. L. 127 ; Stokes v. Moore (1786), 1 Cox, Eq. Cas. 219). 
See title Contract, Vol. VII., p. 375. 

lo) Signature in pencil is sufficient ( Schneider v. Norris (1814), 2 If. at S. 
286), and by initials (St. John (Lord) v. Houghton (1838), 9 Sim. 219), or by 
a mark (Baker y. Dening (1838), 8 Ad. & El. 94); but |s to an acknowledg¬ 
ment, see Be Clendinning (1859), 9 I. Ch. R. 264. Where a party holds the 
pen and another traces his name, it is his signature (Harrison y. Elvin (1842), 

8 Q.B. 117; Hdshaw y. Langley (1841), 11 L. J. (oil.) 17). 

(») Wallis y. Littell (1861), 11 C. B. (N. s.) 369, at p. 373 ; rattle y. Horni- 
brook , [18971 1 Ch. 25; see Furness v. Meek (1857), 27 L. J. (ex.) 34. See title 
Contract, Vol. VH., p. 527 ; and pp. 387 — 390, ante. 

(g) Be Whitley Partners (18S6), 32 Oh. D. 337, 0. A.; Mortem, y. Copeland. 
(1855), 18 0. B. 517 (consent for representation of dramatic piece under the 
Dr&matio Copyright Act, 1833 (3 & 4 Will. 4, o. 15), s. 2). A submission to 
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should be appointed in writing (r). In some eases, howe/er, a 
statute requires that the signature should be that of tile party 
himself, and then an agent cannot sign for him («); in others, 
signature by an agent is expressly allowed (t), and occasionally with 
the requirement that he shall be authorised in writing (it). An agent 
can either sign the name of his principal or his own name, but in 
the latter case the fact of tho agency should appear on the document, 
or he will be liable as a principal (a). 


arbitration maybe signed by agents (see title Arbitration, Vol. I., p. 441); 
and bo apparently may an instrument of dissolution of a building society, 
which requires the consent of a specified majority of tho members testified 
“by their signatures” (.Building Societies Act, 1874 (37 & 38 Yict. c. 42), s. 32; 
Dennison v. Jeffs , [1896] 1 Oh. 611); see title Building Societies, Yol. III., 
p. 302). 

(t) See title Agency, Vol. I., pp. 150, 156. 

(a) Personal signature is necossary when a statute requires that the instru¬ 
ment shall bo signed by i particular party, without adding “ or his agent” ; 
such as contracts with seamen under the Merchant Shipping Act, 1894 (57 & 58 
Yict. c. 60), s. 114 ; with artificers or workmen under the Truck Acts, 1831 and 
1896 (1 & 2 Will. 4, c. 37, s. 23; 69 & 60 Viet. o. 44, ss. 1—3); with a driver 
or conductor under the London Hackney Carriages Act, 1843 (6 & 7 Yict. c. 86), 
s. 23. A representation as to character must be signed by the “party to be 
charged therewith ” (Statute of Frauds Amend' nent Act, 1828 (9 Geo. 4, c. 14) ), 
and this requires personal signature (Swift v. Jewsbnry (1874), L. R. 9 Q. B. 
301 ; Hirst y. West Hiding Union Banking Co., [1901] 2 K. B. 560, 0. A.). 
An acknowledgment of titlo to land given by n person in possession to the 
ownor (Ileal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27 \ s. 14), or by 
a mortgagee in possession to tho mortgagor (Real Property Limitation Act, 
1874 (37 & 38 Viet. o. 57, s. 7), must be given by the person in possession or 
mortgagee personally (Tsy v. Peter fl8o8), 3 H. & N. 101). And a disclaimer 
by a trustee in bankruptcy under the Bankruptcy Act, 1883 (46&47 Viet. c. 52), 
s. 65, must be signed by him personally ( Wi/son v. Wxlluni (1880), 5 Ex. D. 155). 
Sometimes the requirement of personal signature is made clearer by enacting 
that the party must sign with his own hand (Prints Copyright Act, 1777 (17 
Geo. 3, c. 67) ; so “ his own consent in writing,” which is necossary for the 

t 'oinder of a plaintiff under R. S. 0., Ord. 16, r. 11, requires actual signature 
>y the party (Friclcer v. Van Qrutten, [1896J 2 Ch. 649, C. A.). 

(t) Under the Statute of Frauds (29 Car. 2, c. 3), a. 4, and the Sale of Goods 
Act, 1893 (56 & 57 Yict. o. 71), s. 4, the signature may be by an agent 
•* lawfully authorised ” ; and an agont may sign under the Partnership Act, 
1890 (53 & 54 Yict. o. 39), s. 2 (3) (d); the Solicitors Remuneration Act, 1881 
(44 & 45 Yict. o. 44), s. 8; and the Marine Insurance Act, 1906 (6 Edw. 7, o. 41), 
s. 24. All acknowledgments under the Statutes of Limitation (except those 
mentioned in note (a), supra ) may be signed by an agent—namely, Real 
Property Limitation Act, 1874 (37 & 38 Yict. c. 57), s. 8 (money charged on 
land, judgment, legaoy); Law of Property Amendment Act, 1860 (23 & 24 Yict. 
o. 38), s. 13 (intestates’ estates); Real Property Limitation Act, 1833 (3 A 4 
Will. 4„ o. 27), s. 42 (arrears of rent or interest); Civil Procedure Act, 1833 
(3 & 4 Will. 4, c. 42), s. 5 (specialty debts); Mercantile Law Amendment Act, 
1856 (19 & 20 Yict. o. 97), s. 13 (simple contract debts). An abandonment of a 
claim by a life policy-holder against an amalgamated company maybe signed 
by an agent (Life Assurance Companies Aot, 1872 (35 & 36 Yict. o. 41), s. 7). 

(u) This is so under ss. 1 and 3 of the Statute of Frauds (29 Car. 2, o. 3) 
(interests in land); and under the Fine Arts' Copyright Act, 1862 (25 & 26 Yiot. 
o. 68), s. 3, an agent to sign a “note or memorandum in writing” of an.assign¬ 
ment of copyright must be appointed for the purpose in writing. 

(a) See title Agbnoy, Yol. I., pp. 219—221. In general, since an agent 
cannot delegate his authority, his personal signature is required. Hence, an 
auctioneer's clerk cannot sign on behalf of a purchaser (Bell y. Balls, [189711 
Oh. 663). But delegation of the act of signing to a dark may be permitted 
by ths ordinary oourseof business (Johnson y. Ossnton ft869), L. R, 4 Exch. 
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763 . Any contract which, if made between private persons, 
would be required to be in writing, signed by the parties to be 
charged therewith, may be made on behalf of a company subject to 
the Companies (Consolidation) Act, 1908 (6), in writing signed by 
any person acting under its authority, express or implied. Any 
document or proceeding requiring authentication by a company 
may be signed by a director, secretary, or other authorised officer 
of the company, and need not be under its common seal (c). 

Sec?. 6 .—Alteration and Cancellation of Instrument under Hand. 

764 . A writing which is intended to be under hand only can be 
altered by erasure, or interlineation, or otherwise, before it is signed, 
but it lies upon the party who puts the instrument in suit to 
explain the alteration and show when it was made ( d). 

766. An alteration in a material part of an instrument under 
hand made by, or with the consent of, one party thereto, but 
without the consent of the other party, makes the instrument void 
to this extent, that the party responsible for the alteration cannot 
enforce the instrument against a party not responsible. But thft 
latter party can enforce it against the former, if he can prove the 
original form of the instrument; and where the instrument operates 
as a conveyance, the alteration will not prejudice it in this 
respect («). 

107 ); see Brown v. Tombs, [1891] 1 Q. B. 253 (notice of claim to parliamentary 
vote). 

(b) 8 Edw. 7, c. 69, s. 76 (1) (ii.); seo b. 77 as to making, indorsement, and 
acceptance of bills of exchange and promissory notes; these acts may be done 
in the name of, or by or on behalf or on account of, the company by any person 
acting under its authority; see titlos Bills or Exchange etc., YoL. II., 
p. 492 ; Companies, Yol. V. 

(c) Ibid., s. 117. 

(a) The presumption that alterations are made before the oxecution of the 
instrument, which arises in the case of a deed (see p.411, ante), doos not apply to 
an instrument under hand, although the reason for the presumption, namely, 
that the instrument cannot be altered, after it is exocuted, without fraud or 
wrong, and that the presumption is against fraud or wrong (Doe d. Tatum v. 
Catomore (1851), 16 Q. B. 745 ; and see p. 411, ante), seems to exist equally in 
each case. But in the case of other instruments than doeds, the principle has 
prevailed that it lies on the party who seeks to enforce an altered instrument 
to prove the circumstances under which the alteration took place ( Henman v. 
Dickinson (1828), 5 Bing. 183; Knight v. Clements (1838), 8 Ad. & El. 215; 
Carries v. Tattersall (1841), 2 Man. & G. 890; Clifford v. Barker (1841), 
2 Man. & G. 909 ; foot d. Tatum v. Catomore, supra, p. 746). If, however, the 
obligation to be enforced does not arise under the altered instrument, hut the 
instrument is introduced merely to explain the obligation, and the alteration 
does not affect its use for this purpose, no explanation of the alteration need 
be given ( Falmouth (Earl) v. Roberts (1842), 9 M. & W. 469; Hutchins v. Scott 
(1837), 2 M. & W. 809). See also title Contract, Vol. VfL, p. 424. 

(e) The effect of an alteration of an instrument in writing is the same as in 
the caw of deeds. The principle established by PigoTs Case (1614), 11 Co. Bep. 
26 b, for deeds was applied to bills of exohange by Master v. Miller (1791), 4 
Term Bep. 320 ; (1793) 2 Hy. Bl. 140, Ex. Ch.; 1 Smith, L. O., 11th ed., p. 767 ; 
see Burchfield v. Moore (1854), 3 E. & B. 683; Gardner v. Walsh (1855), 5 E. & B. 
83, 90; and the principle was subsequently extended to other instrumental, such 
as bought and sold notes (Powell v. Divett (1812), 16 East, 29 ; Mollett v. Wacker • 
I mm (1847), 6 0. B. 181); guarantees (Davidson v. Cooper (1843), 11 M &,W. 
778, 795; (1844) 13 M. & W. 343, Ex. Oh.; Bank of Hindostan, China and 
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An alteration made while the instrument is in the custody of 
one party, although not made with his knowledge or consent, has 
the same effect in avoiding the instrument as if made by him, on 
the principle that he who has the custody of an instrument made 
for his benefit is bound to preserve it in its original state (/). But 
it is doubtful whether this rule applies when the alteration is made 
against the will and in fraud of the party having the custody (g ); 
and an alteration made by a stranger, when the instrument is in 
the custody of neither party, does not affect the document, if its 
original state can be proved (h). * 

To avoid the instrument the alteration must be intentional; if 
it is due to accident or to mistake it will not prejudice the party 
responsible for the custody of the instrument ( i). But an intentional 
alteration made under a mistake as to the legal effect of the 
instrument avoids it (A). 

766. An alteration in an instrument under hand made with the 
consent of all parties does not avoid it, and it takes effect as 
altered (l ); but unless the alteration is merely the correction of a 


Japan v. Smith (1867), 30 L. J. (o. F.) 241) chartoi parties (Crocks wit v. 
Fletcher (1857), 1 II. & N. 893); building contracts ( Path neon v. Lucidey (1875), 
L. R. 10 Exch. 330); Bank of England notes ( Sujfel/ v. 1lank of England (1882), 
9 Q. 13. I). 535, C. A.); reception order m lunacy ( Lowe v. Fox (1887), 
12 App. Cas. 200). The rules on the subject have already been stated (see 
pp. 411 et seq., ante), and they aro repeatod hero in abbreviated form, with such 
author itios as ai o specially applicable to instruments under hand. The rules with 
regard to alteration of a lull of exchange are now contained in the Bills of 
Exchange Act, 1882 (45 &4<> Viet. c. 61), s 64 (1); see title Bir.r.s of Exchange 
ETC., Vol. I., p. 552. As to what alterations in a bill of oxchungo aro material, 
Boe s. 64 (2), ibid., pp. 556, 557 ; as to what alterations are material in other 
instruments, see p. 411, ante. Stated generally, tko principle is, that an 
alteration is material if it alters the legal effect of the instrument, but not if it 
adds something that would bo implied, or supplies an obvious clerical omission 
( Aldous v. Cornwell (1868), L. R. 3 Q. 13. 673—“on demand” inserted in a 
promissory note which expressed no time for payment); and it is also material 
if, without altering the legal effect, it affects the use of the instrument, as the 
alteration of the numbor of a Bank of England note ( Suffell v. Bank of England , 
supra; see Leeds Bank v. Walker (1883), 11 Q. 13.1). 84; and compare lie Ilowoate 
and Osborn's Contract, [1902) 1 Ch. 451). The party who has altered the 
instrument and thus loses his remedy on it does not lose his remedy on the 
original consideration, unless he h >8 by the alteration deprived the other party 
of some remedy over (Sutton v. Toomer (1827), 7 B. & O. 416; Atkinson v. 
ffawdon (1835), 2 Ad. & El. 628; compare Alderson v. Langdale (1832), 
3 B. & Ad. 660). Tho innocent party can only enforce the contraot subject 
to any restrictions or condition*} originally contained in it (Pattinson v. Luckley 
(1876), L. R. 10 Exch. 330). 

(/) Davidson v. Cooper (1844), 13 M. & W. 313, Ex. Oh. ; Bank of Himlostan, 
China and Japan v. Smith, supra; see Pattinson v. Luckley, supra; and 
remarks of Blaokbu^n, J., in Robinson y. Mollett (1875), L. R. 7 H. L. 802, 
at p. 813. 

, (g) Lowe v. Fox (1887), 12 App. Oas. 206. per Lord Hersohell, at p. 217. 

Ch) Henfree v. Bromley (1805), 6 East, 309. 

(») See p. 414, ante. As to mistake, see also Paper v. Birkbeck (1812), 15 East, 
17 ; Wilkinson v. Johnston (1824), 3 B. & 0.428; Prince v. Oriental Bank (1878), 
3 App. Cas. 326, P. 0. 

(A) Bank of Hindostm, China and Japan v. Smith, supra. 

0) See Hamelin y. Brack (1846), 9 Q. B. 306; Downes y. Richardson (1822)* 
6 B. & Aid. 874. 
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mistake, and is intended to carry out the original intention of the 
parties, the result will be to create a fresh contract and so to 
necessitate restamping ( m ). But no fresh stamp is necessary if the 
alteration is made before the instrument is signed by all parties (»), 
or, in the caee of a negotiable instrument, before it is issued (o). An 
alteration which is not material does not affect the operation of the 
instrument by whomsoever it is made (p). 

767 . An instrument under hand is cancelled and made void by 
striking through the signature with the intention that it shall 
become void; and this may be done by or under the direction of 
anyono who is entitled to the benefit of the instrument (q); but a 
cancelling by an agent without authority has no effect (?■). 


Part III.—Interpretation of Deeds and 
Non-Testamentary Instruments. 

Sect. 1. — General Rules of Interpretation. 

768 . The object of all interpretation of a written instrument is to 
discover the intention of the author, the written declaration of 
whose mind it is always considered to bo (s). Consequently, the 
construction must be as near to the minds and apparent intention 
of the parties as is possible, and as tho law .will permit ( t ). The 
same construction is placed on tho words of a contract under seal as 
on those of a contract not under seal (a); on mercantile contracts 


(m) Thut a substantial alteration necessitates a now stamp, see liowman v. 
Nichol (1794), .7 Term Hop. 537; Kmll v. Williams (180!»), 10 East, 431; Bathe v. 
Taylor (1812), IS East, 412; Atherstone v. linstock (1841), 2 Man. & G.511; but 
not an alteration made to correct a mistake ( Cole v. Parkin (1810), 12 East, 471; 
Robinson v. Touray (1813), 1 M. & S. 217 ; Sawkllv. Loudon (1814), 3 Taunt. 
351); Jacob v. Hart (1817), 6 M. & S. 142; Byrom v. Thompson (1839), 11 
Ad. & El. 31). 

(n) Soo p. 413, ante. 

(o) Dotonc » v. Rtchurdson (1822), 6 B. & Aid. 674 ; Schol/ufd v. Londesborongh 
(Earl), [1894] 2 Q. B. 660. As to altered cheques, soo title Bankers and 
Banking, Yol. I., p. 615. 

(jp) See p. 415, ante; and as to marine insurance policies, see Sanderson v. 
Symonds (1819), 1 Brod. & Bing. 426. 

(q) See p. 409, ante; Bamberger v. Commercial Credit Mutual Assurance Co. 
(1855), 15 C. B. 676, 694 ; Ward (Lord) v. Lumley (I860), 5 H. & N. 656. 
These wore cases of deeds, but it is d fortiori as to instruments under jjiind. 
As to the cancellation of bills of oxchange, soo Bills of Exchange Act, 1882 
(45 & 46 Viet, a 61), s. 63, and titlo Bills ok Excuanqk bio., Vol. II., p. 533. 

(r) Bank of Scotland v. Dominion Bank, [1891] A. C. 5J2. 

(a) Oholmondeley ( Marquis ) v. Clinton (Lord) (1820), 2 Jao. & W. 1, per 
Plumbs, M.B., at p. 91; Evans y. Vaughan (1825), 4 B. & 0.261, per Abbott, 0. J., 
at p. 266. See also title Contract, Vol. VII., p. 509. 

(J) Shop. Touch. 86; Throckmerton v. Tracy (1555), 1 Plowd. 145, per 
Staundfokd, J., at p. 160; Ililbers v. Parkinson (1883), 25 Ch. D. 200, per 
Peabson, J., at p. 203; “ As far as it may stand with the rule of law, it is honour¬ 
able for all judges to judge according to the intention of the parties, and so they 
ought to do ” (Co. Litt. 314 b). 

(a) Stddon v. Senate (1810), 13 East, 63, per Lord EllenborQUQH, O. J., at p. 74. 
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and other instruments (b ); and documents receive Mm same 
construction in equity as at law(c). When a general principle ior 
the construction of an instrument has once been laid down, .the 
court must make the most accurate application of it to the 
circumstances of the particular case, notwithstanding that it may 
have been applied differently in other cases (d). 

769 . But the intention must be gathered from the written 
instrument (c). The function of the court is to ascertain what 
the parties meant by the words thoy have used (/)(. to 
declare the meaning of what is written in the instrument, not of 
what was intended to have been written (g); to give effect to the 
intention as expressed (/i), the expressed meaning being, for the 
purpose of interpretation, equivalent to the intention (t). It is not 
permissible to guess at the intention of the parties and substitute 
the presumed for the expressed intention (k). And the ordinary 
rules of construction must be applied, although by so doing the 
real intention of the parties may in some instances be defeated. 
Such a course tends to establish a greater degree of certainty in the 
administration of the law(Z). It is not necessary, however, for the 
intention to bo stated in express words; if tho intention is clear on 
the whole instrument, effect will be given to it even without such 
express statement ( m ). 

770 . The words of a written instrument must in general be 
taken in their ordinary sense (n); but if the provisions and 

(l) Southwell v. Bowditch (1876), 1 0. P. D. 374, at p. 376, 0. A. 

(c) Gladstone v. Birley (1817), 2 Mer. 401 ; Be Terry and White’s Contract 
(1886), 32 Oh. D. 14, 0. A., per Lord Esher, M.ll., at p. 21 ; bog Ben Hand v. Stokes 
(1812), 2 Ball & B. 68, at p. 73. 

(d) Browning v. Wright (1799), 2 Bos. & P. 13, per Lord Eldon, C.J., atp. 24. 

(e) Shore v. Wilson (1842), 9 01. & Pin. 355, II. L., per Coleridge, J., at p. 526, 
per PARKE, B., atp. 556; llickman v. Carstairs (1833), 5 B. & Ad. 651, per 
Denman, O.J., at p. 663. 

(/) Thames and Mersey Marine Insurance Go. v. Hamilton, Fraser & Co. 
(1887), 12 App. Oas. 481, per Lord Halsuury, L.C., at p. 491; Barton v. Fitzgerald 
(1812), 15 East, 630, per Lord Ellenborougii, O.J., at p. 541. 

(a) See cases cited in note (e), supra, and Marshall v. Berridge (1881), 19 
Ch. D. 233, 0. A. 

(h) Hayne y. Cummings (1864), 16 0. B. (N. 8.) 421, 427 ; Monypenny v. Mony¬ 
penny (1868), 4 K. & J. 174, 182; McConnd y. Murphy (1873), L. It. 5 P. 0. 
203, 219. 

(») Shore y. Wilson, supra, per Coleridge, J., at p. 525. Though where the 
nature of tho deed and the relation of the parties, as father and child, gives a clue 
to the “natural intention',’’ the court will struggle with the language to give 
effect to it ( Hope y. Oli/den (Lord ) (1801), 6 Yes. 499, per Lord Eldon, L.O., at 
p. 3Q9; Clayton v. Glengall {Earl) (1841), 1 Dr. & War. 1, per Stjgden, L.O., at 
p. 17). 

(A) Smith y. Lucas (1881), 18 Oh.D. 631, per Jessel, M.B., at p. 542; Many, 
penny v. Monypenny (V861), 9IL L. Cas. 114, per Lord Wensleydale, atp. 146; 
Be Meredith, Ex parte Chide (1879), 11 Oh. D. 731,0. A., per Brett, L.J., atp. 739. 

. II) Malian y. May (1844), IS M. & W. 511, jper Pollock, O.B., at p. 517. 

(m) “I am to consider the whole intrument, and if there appear a plain 
intention to give interest, then, though there should be no express words to 
that effect, and this is the oase of a deed, yet I am bound to give it that oonstruo. 
tion” {Clayton y. Glengall (Earl), supra, per Sudden, L.O., at p. 14). 

(«) “In their plain, ordinary, and popular sense”; see judgment of Lord 
Ellenrobough, C.J., in Robertson y. French (1813), 4 East, 130, at p. 185, 
quoted p. 437, note (A), post. 
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expressions are contradictory, and there are grounds, appearing on 8 bot. l. 
the face of the instrument, affording proof of the real intention of General 
the parties, that intention will prevail against the obvious and Rules of 
ordinary meaning of the words (o). And where the literal con- Interprets- 
struction would lead to an absurd result, and the words used are 
capable of being interpreted so as to avoid this result, the literal 
construction will be abandoned (p). So, too, considerations of 
inconvenience may be admitted when the construction of the 
document is ambiguous (#). But if the intention is clearly and 
unequivocally expressed, then, however capricious it may be, the 
court is bound by it, unless it is plainly controlled by other parts 
of the instrument (r). 

Hence the following rule:—In construing all written instruments Rule, 
the grammatical and ordinary sense of the words is to be adhered 
to, unless that would lead to some absurdity, or some repugnance 
or inconsistency with the rest of the instrument, in which case the 
grammatical and ordinary sense of the words may be modified, so 
as to avoid that absurdity and inconsistency, but no farther (s). Or 
more shortly:—The instrument must be construed according to its 
literal import, unless there is something in the subject or contoxt* 
which shows that this cannot be the meaning of the words (/). 

771. The ordinary meaning of a word—usually called its Ordinary 

literal or primary meaning—is not necossarily its etymological "leaning 

determined 
by common 

(o) Lloyd v. Lloyd (1837), 2 My. & Cr. 192, per Lord Cotteniiam, L.C., at usage, 
p. 202, who said further: “If the parties have themselves furnished a key to 

tho moaning of the words used, it is not material by what expression thoy 
convey their intention.” And not too much regard must be paid to tho natural 
and proper meaning of tho words to prevent the intention (Shep, Touch. 80). 

(p) “ If a rational exposition can bo given consistent with a fair interpretation 
of the language used, tho court would then relinquish its most valuable powers 
if it did not abandon a construction, which, although more consonant with the 
literal interpretation of tho words written, leads to a capricious and irrational 
result" ( Laird v. Tobin (1830), 1 Mol. 543, per Hart, L.O., at p. 517). 

(a) Be Alma Spinning Co., BottamJey's Cane (1880), 16 Ch. D. 681, per Jessel, 

M.R., at p. 686. 

(r) Home v. Runddl (1824), 2 Sim. & St. 174, per Leach, V.-C., at p. 177; 

Abbott v. Middleton (1858), 7 H. L. Cas. 68, per Lord Oranwurth, L.C., 
at p. 89; Bathurst v. Errington (1877), 2 App. Gas. 698, atp. 709; lie Whitmore, 

Walters v. Harrison, [1902] 2 Ch. 66, 0. A., at p. 70. 

(s) Qrey v. Pearson (1857), 6 H. L. Cas. 61, per Lord. Wensleydale, at p. 106 ; 

8oo also per Lord Orahwortu, L.C., at p. 78. This rule Lord Wensleydale 
called the golden rule of construction (see Caledonian Bail. Co. v. North British 
Bail. Co. (1881), 6 App. Cas. 114, per Lord Blackburn, at p. 131; Be Levy, Ev 
parte Walton (1881), 17 Ch. D. 746, C. A., per Jessel, M.R., at p. 751 ; Spencer 
y. Metropolitan Board of Works (1882), 22 Oh. D. 142, 0. A., per CiiiTTjf, J., 
at p. 143), and he enunciated it on several occasions ; see Roddy v. Fitzgerald 
(1858), 6 H. L. Cas. 823, at p. 876; Abbott v. Middleton, supra, at p. 114, 
and oases there cited; TheUusson v. Rendleshapn, (1859), 7 H. L. Cas. 429, 
at p. 519. It was adopted by Lord Wensleydale from the judgment of 
Burton, J., in Warburton v. Loveland d. Ivie (1828), 1 Hud. & B.' 623, Ex. Oh. 
gee also Bland v. Crowley (1851), 6 Exon. 622, per PARKE, B., at p. 529; Rhodes 
v. Rhodes (1882), 7 App. Oas. 192, P. 0., at p. 205; Diederichsen v. Farquharson 
Brothers, [1898] 1 Q. B. 150, 0. A., per Rigby, L.J., at p. 159). 

m Lowther v. Bentinch (1874), L.R. 19 Eq. 166, per Jessel, M.R., at p. 169. 

" xou may depart from the literal meaning of words, if reading the words 
literally leads to an absurditv” ( Wallis v. <Sm*#&>(1882), 21 Oh. D. 243, 0. A., 

At p. 257). 
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meaning (a), but that which the ordinary usage of society applies to 
it ( b ). Hence, under the above rule, this is the meaning which primd 
facie is to be given to the word in construing the instrument in 
which it occurs (c). Such meaning is not to be capriciously 
interfered with, and when it is interfered with, the interference 
must be as slight as possible ( d ). 

772 . Where technical words occur in a document, whether they 
are technical scientific or technical logal forms, it is assumed that 
they are used in their technical sense, and privul facie this ia the 
meaning which such words must bear (e). But paramount regard 
must be had to the meaning and intention of the grantor, in 
preference to the technical meaning. Hence the technical meaning 
of legal terms will give way to the popular moaning if an intention 
to this ofTect is manifested on tho face of the instrument (/). 
Technical words of limitation, however, will have their strict legal 
effect (y). 

773 . Where it appears that a word or phrase has a special 
meaning in the district in which the person using it resides, or 
among the class to which he belongs, so that in using it he probably 
used it in this special sense, then Huch t pecial meaning takes tho 
place of the ordinary meaniug for the purpose of construing the 
document, and is tho meaning which jn'im&ftcie the word or phrase 
must boar (//). For a special meaning of this naturo to he ascribed 


(a) “ Etymology i‘h a very unsafe guide to meaning” (llcxt v. GUI (1872), 7 
Ch. App. 09S), per Wicken'S, Y.-C., at p. 705, n ). 

(b) Shore v. Wilson (l842), 9 Cl. £ Fin. 355, It. L., per Coleridge, J., at p. 527. 

(c) Holt& Co, y. Colhjer (1881), 16 Oh. D. 718, per Pry. J., atp. 720 ; compare 
Bam y. Cooper (1842), 9 M. & W. 701, per Lord Abinoer, C.B., at p. 708 ; lie 
Btdson's Trusts (1885), 28 Cb. I). 523, 0. A., per Bile it, M.R., at p. 523. 

(J) Luccna y. Lucena (1877), 7 Oh. I). 255, C. A., per Jessel, M.R., at p. 260 

(c) Shore y. Wilson, stt/yra, per Coleridge, J., at p. 525; Holt <fe Co. v. Cnllyer, 
supra; Laird y. Briggs (1881), 19 Ch D. 20, 0. A., per Jesskl, M.R., at 
p. 34 ; Leach v. Jay (1877), 6 Ch. D. 497, “Technical words must have their 
technical meaning given to them unices you can find something in tho context 
to overrule them”; see Holloway v. Holloway (1800), 5 Ves. 399, 401; end 
compare Roddy y. Fitzgerald (1858), 6 II. L. Cas. 823, 877, ns to technical 
words in wills. (See title Wills.) As to admitting evidence of technical 
meaning, see p. 449, post. 

(/) Hoe Chnlmondeley (Marquis) v Clinton {Lord) (1821), 2 Jao. & W. 1, per 
Pltjmer, M.R , at p. 92 ; Leach v. Jay, supra; and "ornpare Hilly. Giavge (1556), 
1 Plowd. 168, 170: “It is the office of judges to take and expound the 
words which common people use to express thoir meaning according to theii 
meaning.” 

(< 7 ) See Cholmondeley (Marquis ) v. Clinton (Lord), supra, atp. 93, Occasionally 
the Kigul effect of limitations to trustees has been altered to suit the general 
intention of the deed. Thus a limitation to trustees and thoir heirs has been cut 
down to an estate pur autre vie (Beaumont y. Salisbury (Marquis) (1854), 19 Bear. 
198; Hoe v. Hicks (17#/), 7 Term Rep. 433; Curtis v. Price (1805), 12 Ves. 89, 
p. 100). But, in general, legal limitations, and equitable limitations under an 
executed trust (Be Whiston's Settlement, Lovatt v. Williamson, [1894] 1 Ch. 661), 
are left to their strict effect. Compare Be Ethel and Mitchells and Butters 
Contract, [1901] 1 Ch. 943 (p. 466, note (b), pest). In a will greater latitude 
is allowed, the testator being assumed to hayo been inops consilii (Lewis v. 
Bees (1850), 3 K. & J. 132; Cdmore v. Tyndall (1828), 2 Y. & J. 605, 622). 

(h) Shore y. Wilson, supra, per Parke, B., atp. 655; see Barksdale v. Morgan 
(1693), 4 Mod. Rep. 185, at p. 186. 
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774. The ordinary meaning or technical meaning of the words of Exclusion o! 
an instrument may also be excluded, and a special meaning substituted, primary 
where this is necessitated by the subject-matter or context of the 
instrument (7c), or by the external circumstances at the date of by ‘~ 
the instrument in regard to which it was to operate (/)• Thus, as 
to subject-matter, an instrument dealing with mercantile matters is Subject- 
construed in accordance with the meaning placed on its words by malter > 
persons conversant with tho business to which it relates (m). As 
to the context, this may show that a particular word is used in a context; 
special sense—for instance, that “month,” which primdfacie is to 
be taken in its technical legal sense of lunar month, is used in the 
sense of calendar month (n). And a similar effect may be produced 

(») Shore v. Wilson (1812), 0 01. & Pin. 'dob, II. TlNDAL, C.J., atp. 067. 

See also per Harwell, L J., in Rosin and Turpentine Import Co., Ltd. v. It. Jacob, 

& Sons, Ltd. (1909), 101 b. T. 06, 0. A., at p. 69. 

( k ) Seo Doe v. Hurt (1787), 1 Term Hep. 701, 706. An instrument, whatever 
its nature, “ is to bo construed according to its senso and meaning, as collected 
in the first place fiom the terms used in it, which forms are themselves to bo 
understood m their plain, ordinary, and popular senso, unless they ha\o 
generally in respect to tho subject-matter, as by the known usage of trade, or 
tho like, acquired a peculiar sonse distinct from the popular Kinso of tho tamo 
woids; or unless the context evidently points out that they must in tho 
particular instance, and in older to effectuate the immedmto intention of the 
parties to that contract, bo understood in some spoola.1 and peculiar senso ” 

[Robertson v. 7'Vewr/i (1803), 4 East, 130, per Lord Ellenbo rough, O.J., atp. 136 ; 
quoted by Erj ic, O.J.. in Carr v. Montcfinre (18(’><), 6 l‘>. & 8. 408, 428, Ex. Oh.; 
by BOWEN, L.J., in Hart v. Standard Marine Insurance Co. (1889), 22 Q,. B. I). 

499, 601, 0. A.; by Lord Halsbuiiy, L.O. in Glynn v. Murijetsou & Co., [1893] 

A. C. 361, 357; compare Malian v. May (1844), 13 M. & W. 511, per Pollock, 

C.B., atp. 617 ; Bruner v. Moore, [1901] 1 Ch.305, per Harwell, J., at p, 310). 

Reference may ako be made to Butterhy Co., Ltd. v. Hew JhuknaU Colhenj 
Co., Ltd., [1909] 1 Ch. 37, 0. A. 

(l) The primary meaning must be taken “ if that meaning is not excluded by 
the context, and is sensible with refeience to tho extrinsic circumstances m 
which tho writer was placed at the timo of writing. By ‘ sonsiblo with reference 
to the extrinsic circumstances * is not meant that the extrinsic circumstances 
make it more or less reasonable or probable that the primary meaning is what 
the writer should have intended; it is enough if these circumstances do not 
exclude it, that iB, deprive tho words of all reasonable application according to 
such primary meaning” ( Shore v. Wilson, supra,per Coleridge, J., at j>. 525; 
see Smith v. Doe d. Jersey (1821), 2 Brod. & Bing. 473, H. L., at pp. 550, 602). 

(m) In effect this is the same as the rule in paragraph 773, ante, but tho 
fact of the instrument boing a mercantile instrument shows at once that the 
spocial sense is to be taken, if any such has been affixed to the terms by 
mercantile usage (p. 450, post). 

(») Lang v. Gale (1813), 1 M. & S. Ill ; R. v. Chawtofl (Inhabitants) (1841), 

1 Q. B. 247; seo Simpson v. Margitson (1847), 11 Q. B. 23; Bruner v. Moon, 
supra. As to extending “ children ” on the context to illegitimate children, seo 
J lill v. Crook (1873), L. E. 6 H. L. 265, per Lord Cairns, at p. 283 ; Monypennu v. 

Monypenny (1858), 4E.&J. 174, 182. As to “family,” see Re Terry's Will 
(1854), 19 Beav. 580; Piggy. Clarke (1876), 3 Oh. D. 672. As to restricting 
“ minerals ” by the context, see Ilext v. Gill (1872), 7 Ch. App. 699,712; Tucker 
v. Linger (1882), 21 Ch. D. 18, 36, 0. A. As to “appertaining” to a messuage 
being construed in its popular sense of “ usually occupied with,” and not lit 



488 


Deeds and Other Instruments. 


Biot. 1. 

General 
Rules of 
Interpreta¬ 
tion. 

external cir¬ 
cumstances. 


Instrument 
must be 
construed 
as a whole. 


by the external circumstances, so that if the words, taken in the 
ordinary or technical sense, have no reasonable application in relation 
to such circumstances, another sense may be substituted. Thus, 
“children,” which is treated in instruments disposing of property 
as a technical legal term, meaning legitimate children, will be con¬ 
strued to mean illegitimate children if there are no legitimate 
children to whom it could apply (o). And generally, if the 
surrounding circumstances, at the date of the instrument, show 
that the parties intended to use a word, not in its primary or 
strict sense, but in some secondary meaning, the judge may 
construe it from such circumstances, according to the intention of 
the parties (p). 

775. It is a rule of construction applicable to all written 
instruments (</) that the instrument must be construed as a whole 
in order to ascertain the true meaning of its several clauses (r), and 
the words of each clausa must be so interpreted as to bring them 
into harmony with the other provisions of the instrument, if that 
interpretation does no violence to the meaning of which they are 
naturally susceptible (s). The best construction of deeds is to 
make one part of the deed expound the other, and so to make all the 


its strict legal sense, see Hill y. Grange (1556), 1 Plowd. 168, 170. And 
gonoially ns to modifying the language so as to carry out the goneral intention 
appearing from tho instalment, see St. John's, Hampstead (Vestry) v. Colton 
(1886), 12 App. Cus. 1 , per Lord Halsbijuy, L.C., atp. 6 . A special meaning 
pnma facie, assigned to a word is also capable of being varied by the context 
or external circumstances ; hut this is unlikely to occur. 

(o) Shore v. Wilson (1812), 0 (Jl. & Fin. 355, II. L., per Euskine, J., at p. 513; 
IIill v. Crook (1873), 1,. It. 0 II. L. 265, 282. 

(p) Simpson v. Margitnon (1S17), 11 Q. 11. 23, 31. Thus tho surrounding 
circumstances may show that “ your having tins day advanced ” in a deed does 
not moan that tlio advance was prior to tho execution of the deed (Qoldshe.de y. 
Swan (1847), 1 Excli. 154). A direction to tho sheriff to withdraw from posses¬ 
sion of goods, “ the goods having boon claimed,” has been held to be confined 
to part of the goods, on evidence that only that part had been claimod (Walker v. 
Hunter (1845), 2 0. B. 82*1; seo Beckford v. Vr(dwell (1832), 1 Mood. & 11. 187, 
as to “London ” ; and compare Malian v. May (1844), 13 M. & W. 5L1, on the 
same word). As to tho ordinary meaning of “ heretofore ” being oxoluded, 
see Roe v. Siddons (1888), 22 Q. I). D. 224 , 0. A. 

(q) Gram pc v. Ormnpe, [19001 A. 0. 127 -,per Lord Halsbury, L.C., at p. 131; 
lie. Jodrell, Jodrell v. Seale (1890), 44 Oh. 1). 590, 0. A., per Lord Hals bury, L.C., 
at p. 605. 

(r) “Tho construction must be on the entire deed” (Shop. Touch. 87; 
Throckmerton y. Tracy - (1555), 1 Plowd. 145, 161 ; see Shore v. Wit son 
supra, per, Erskine, J., at p t 611). “To pronounce on the moaniug of a 
detached part or extract from an instrument, if relating to the samo 
subjfrot, is contrary to every principle of correct interpretation” (Chdmon- 
deley (Marquis ) v. Clinton (Lord) (1821), 2 Jac. & W. 1, per Plumer, M.R., 
at p. 89; see Hume v ( Rundell (1824), 2 Sim. & St. 174, per Leach, V.-O., 
at p. 177). 

(») Norih Eastern Bail. v. Hastings (Lord), [1900] A. 0., 260, per Lord Davey, 
at p. 267. “The sense and meaning of the parties in any particular part of on 
iustiument may be collected ex antecedmtibus et consequents bus ; every part of 
it may be brought into action in order to collect from the whole one uniform 
and consistent sense, if that may be done” (Rarton y, Fitzgerald (1812), 15 
East, 530, per Lord ElXENnonouan, 0.3., atp. 641); Sicklemore v. ThistUton 
(1817), 6 M. & S. 9, per Lord Elt.enborouoh, C.JT., at p. 12; compare Shelley's 
Case (1581), 1 Oo. Rep. 93 b, 95 b. 
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parte agree (t). And effect must, as far as possible, be given to 
every word and every clause (a). 

776 . When a single transaction is carried into effect by several 
instruments, the whole are treated as one instrument, and, in 
pursuance of the preceding rule, they must all be read together for 
the purpose of ascertaining the intention of tho parties; and this is 
so whether the instruments are actually contemporaneous—that is, 
all executed at the same time—or are executed within so short an 
interval that the court comes to the conclusion that they in fact 
represent a single transaction (6). Where one instrument alone is 
not effectual to accomplish the object contemplated—such as tho 
execution of a power — it may be supplemented by another 
instrument ( c ); provided the two instruments are intended to 
operate together (d). Where the instruments are executed on the 
same occasion the exact order of execution is immaterial; for, 
whatever the fact may be, the court will treat that deed as executed 
first which will give effect to the intention of the parties (e). 

777. IE the intention of the parties can bo ascertained from the 
written instrument, the court will give effect to that intentiori 
notwithstanding ambiguities in the words used or defects in the 
operation of the instrument. This is expressod by the maxim 
Ut res magis valcat quam per eat (/), or the English paraphrase: 
“ A deed shall nevor be void where the words may be applied to any 


(t) Nolces’s Case (1399), 4 Co. Rep. 81 a. “An instrument must not be 
construed in such a way that one part will contradict another part ” (lie Bedson's 
Trusts (1883), 28 Oh. D. 523, 0. A., per Brett, M.R., at p. 523). 

(а) Soo Shelley's Case (1581), 1 Co. Rop. 93 b, at p. 95 b; Butler v. Duncombe 
(1719), 1 1*. Wins. 448, per Parker, L.C., at p. 437. “It is a rulo both in law 
and equity so to construe the whole deod or will, as that overy clause should 
have its effect.” 

(б) Smith v. Chadwick (1882), 20 Oh. D. 27, 0. A., per Jessel, M.B. at p. 62 ; 

see Harman v. Richards (1852), 10 Hare, 81; Ilopgtod v. Ernest (1863), 3 Do G-. 
J. & Sm. 116. This case frequently occurred under the old law where con¬ 
veyancing transactions were carried out by agreements followed by fine or 
recovery, see CromwePt (Lord) Case (1601), 2 Co, Rep. 69 h, 76 a; Ilavtrgil v. 
Hare (1610), 3 Bulet. 250, 256; Ferrers v. Fermor (1622), Cro. Jac. 643, where a 
bargain ana sale, line and recovery, were treated as one assurance, so that a 
term which was merged by the bargain and sale and fine, in consequence of 
the conveyance thereby effected being to the lossee, was revived upon tire lessoe 
suffering a recovery to the use of a third person; compare Selwyn v. Selwyn 
(1761), 2 Bilrr. 1131, 1134 ; Bolton (Duke) v. Williams (1793), 2 Yes. 138, where 
all the instruments seouring an annuity were held to make but one assurance, 
and Harrison V. Mexican Bail. Co. (1875), L. R. 19 Eq. 358. * 

(c) Leicester’s (Earl) Case (1676), 1 Yent. 278. The rule is expressed by 
the maxim Qua> non valent singula , juncta prosunt. 

(d Hawkins v. Kemp (1803), 3 East, 410. * 

(a) QarUide v. Sillcstoneand Vodworth Coal and Iron Co. (1882), 21 Oh. D. 762, 
per Fey, J., at p. 767; Taylor v. Horde (1755), 1 Burr. 50, per Lord 
Mansfield, O.J., at p. 106; 2 Smith, L. 0., 11th ed., pp. 575, 593, 625. 

(/) “A rule of common law and common sense” (Langston v. Langston 
(1834), 2 01. & Fin. 194, H. L , per Lord Brougham, L.O., at p. 243). “ And yet 
no well advised man will trust to such deeds, which the law by construction 
maketh good, ut res magis valeat; but when form and substance oouour, then if 
the deed fair and absolutely good ” (Oo. Litt. 7 a). 
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intent to make it good ” (g). Hence, where the words are capable 
of a twofold construction, such construction is to be adopted as tends 
to uphold the deed (h); and where the deed is incapable of operating 
in the mode expressed, it will, if possiblo, be allowed to operate in 
some other way having a similar result (i). A deed intended to take 
effect as a grant will operate as such, although it does not contain 
appropriate words of conveyance (/c). 


Construction 
against 
grantor or 
covenantor. 


778. If a doubt arises upon the construction of a grant, and the 
doubt can be removed by construing the deed adversely to < the 
grantor, this will be don e(l). The words of a doed, executed 
for valuable consideration, are to be construed, as far as they 


(g) Throchuerton v. Tract) (1555), ] Plowd. 145, ICO. “Such a construction 
ought to be made of deods that the end and design of deeds should take effect 
rathor than the contrary” {Smith v. Tackhurst (1742), 3 Atk. 135, per WlLLES, 
C.J., at p. 13(3); see also per .Harwell, L.J., in llosui and Turpentine Import Co., 
Ltd. v. B. Jacob <k Sons, Ltd. (1909), 101 L. T. 56, C. A., and Butterley Co., Ltd, 
V. New Hucknall Colliery Co., Ltd., [1909] 1 Ch. 37, 0. A. 

(h) Atkinson v. JJukhinson (1734), 3 P. Wms. 258, per Talbot, L.C., at p. 
200; quoted in Thellutsvn v. Woodford (1799), 4 Yes., 227, 312 ; Solly y. Forbes 
(1820), 4 Moore (o. r.), 418, 463. 

(») “ Doods shall operate according to the l .tent ion of the parties, if by 
law they may ; and if they cannot operate in one form they shall operate in 
that which by Jaw will effoct the intention ” {(JaodMle v. Bailey (1777), 2 Cowp. 
597, per Lord Mansfield, C.J., p. 600). “A deed that is intended and made 
to one purpose may enure to another, for if it will not take effect in that way 
it is intended, it may take effect another way, provided it may have that effect 
consistently with the intention of tho parties” (Shop. Touch. 82). 

Hecomso was frequently had to this rule under the old law with its diverse 
and highly technical forms of conveyancing; and a conveyance which was void 
in its primary form was allowed to take effect, if possible, in some other 
manner. Thus where a grant, or a release following upon a lease, was void as 
an attempt to create an estate of freehold in future {Doe d. Wilkinson v. Tran- 
inarr (1758), Willes, 682 ; Doe d. Starling v. Prince (1851), 20 L. J. (o. P.) 223), 
or where a bargain and sale, though duly enrolled, was void for want of a 
pecuniary consideration {Crossing v. Scudamore (1671), 1 Yent. 137 ; Doe d. 
Milburn v. Salkcld (1755), Willes, 673), in any such case, if the conveyance 
waB in favour of a relation by blood or marriage, it might operate as a covenant 
to stand Beisod; see notes to Chester v. Wiilan (1670), 2 Wms. Saund. 96; 
Marshall v. Frank (1717), Pree. Ch. 480. And although the conveyance wan to 
trustees, yet the relationship of the beneficiary to the settlor was sufficient to 
raise the necessary consideration for a covenant to Btand seised {Doe d. Lewis 
v. Davies (1837), 2 M. & W. 503). 

(A-) Shove y. PtncJce (1793), 5 Term llop. 124; Jfaggerston v. Hanbury (1826), 
6 13. & 0. 101; Doe d. Were v. Cole (1827), 7 H. & C. 243; Doe d. Jones v. 
Williams (1833), 5 B. & Ad. 783. So tho words “limit and appoint” may 
operate as a grant {MacAndrew v. Gallagher (1874), 8 I. R. Eq. 490). As to 
deeds which operate as leases, see title Landlord and Tenant. As to deeds 
operating as execution or rolease of powers, see title Powers. As to voluntary 
settlements, see title Fraudulent and Voidable Conveyances. 

(1) “It is a maxim of tho law that every man's grant shall be taken most 
strongly against himself ” (Co. Litt. 183 a; seo 264 b). “ All the words of a 
deed shall be taken most strongly against him that doth speak them, and 
most in advantage of the other party ” (Shop. Touch. 87); Throckmorton v. 
Tracy, supra; Doe d. Davies v. Williams (1788), 1 Hy. Bl. 25). See also 
Gluckstcm v. Barnes, [1900] A. C. 240, per Lorn Maonaghtkn, at p. 250. 
The rule operates in favour of a lessee {Windham’» {Justice) Case (1589), 5 
Co. Rep. 7 b ; Seaman's Case (1610), Godb. 166; Manchester College v. Trsfford 
(1679), 2 Show. 31; Dann v. Spurrier (1803), 3 Bos, $ P. 399,403; Dot d. Webb 
T. Dixon (1807), 9 East, 15, 16). 
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properly may, in favour of the grantee (m). And where there 
is a grant and an exception out of it, the exception is taken as 
inserted for the benefit of the grantor, and is construed in favour of 
the grantee (n). A settlement in which the same person is at once 
grantor and , grantee is construed as if made by a stranger (o). 
Similarly, covenants are construed most strongly against the 
covenantor, and most beneficially in favour of the covenantee ip). 

Generally an instrument must be read most strongly against 
the party who prepares it and offers it for execution by the other— 
suclr as a declaration prepared by an insurance company for 
signature by an intending insurer (q). 

But tho rule—which is expressed in the maxim Verba fortius 
accipiuntur contra proferentem —is subject to the general principle 
that the instrument must be construed in accordance with the 
expressed intention (r); and it does not come into operation until a 
doubt arises upon tho construction of the instrument ( s); nor is it 
applied when the effect would be to make the grantor’s deed work a 
wrong (t). Moreover, it is to be applied only when all other rules 
of construction fail (a). 


(m) Neill v. Devonshire [Duke) (1882), 8 App. Cas. 135, per Lord Set.- 
borne, L.O., at p. 149; Co. Lilt. 183 a; Willton v. Berkley (1562), 1 Plowd. 
223, 243; Windham's {Justice) Case (1589), 6 (Jo. Rep. 7b; Davenport's Vase 
(1610), 8 Co. Hop. 144 b; Re Stroud (1849), 8 C. 15. 502, per Wilde, C.J., 
at p. 529 ; Johnson v. Edgware etc. Bail. Co. (1866), 35 Beav. 480, per Lord 
Romilly, M.E., at p. 484. 

(n) Savill Brothers , Ltd. v. Bethel!, [1902] 2 Cb. 523, 537, C. A. ; Shop. Touch. 
100 ; Cardigan {Earl) v. Armttage (1823), 2 B. & C. 197, 207 ; Balien v. Denning 
(1826), 5 B. & C. 842, 847, 850. 

(o) Vincent V. Spicer (1856), 22 Beav. 3S0, 383. 

{p) Warde v. Wards (1852), 16 Beav. 103, per Romilly, M.R., at p. 105; e.g., 
covenants for titlo {Barton v. Fitzgerald (1812), 15 East, 530, per Baylky, J., 
atp. 546), or covenants in a lease ( Webb v. Plummer (1819), 2 B. & Aid. 746, 
751; Doe d. Abdg {Sir W.) v. Stevens (1832), 3 B. & Ad. 299, 303; Bairett v. 
Bedford (Duke) (1800), 8 Term Rep. 602, 605). 

(q) Fowlees v. Manchester and London Assurance Association (1863), 3 B. & 8 . 
917, per Cockbuun, O.J., at p. 925. As to exceptions in a bill of lading, see 
Taylor v. Liverpool and Great H’estern Steam Co. (1874), L. R. 9 (1. B. 546, per 
Lush, J., at p. 549; corapaio Birrell v. Dryer (1884), 9 App. Cas. 345. 

(r) See Webb v. Plummer (1819), 2 B. & Aid. 746, per JIolroyd, J., at p. 751. 

(s) See Jlubery v. Jerwise (1786), 1 Term Hop. 229, per Willes, J., at p. 234 ; 
Fowle v. Welsh (1822), 1 B. & C. 29, per Baylky, J., at p. 35. ‘‘ Tho rule that, if the 
words are doubtful, the construction must be most strong against the covenantor 
is qualified by the rule that effect must be given to every word, and if when this 
is done the doubt is removed, thero is no room for tho former rule’’ {Batching 
v. Dubbins (1853), Kay, 1, per Wood, V.-C., at pp. 13, 14), 

(f) “It is a general rule that, whensoever the words of a deed, or of the 
parties without a deed, may have a double intendment, and the one stanBeth 
with law and right, and the other is wrongful and against law, the intendment 
that Btandeth with law shall be taken” (Co. Litt. 42 a; Shop. Touch. 88 ). And 
this rule is superior to the rule that the deed shall be construed most stron gly 
against the grantor {Rodger v. Comptoir d'Escompte de Paris (I860), L. R. 2 P. C. 
393, 406 (disapproved ou another ground in Leash v. Scott (1877), 2 Q. B. Id. 
376)). 

(o) Lindas v. Melrose (1858), 3 H. & N. 177, Ex. Cb., per Coleridge, J., 
at p. 182; and see Burton v. English (1883), 12 Q. B. D. 218, C. A., per Beett, 
M.R., at p. 220. It was suggested by Jbssel, M.R., in Taylor v. St. Helens 
Corporation (1877), 6 Ch. D. 264, at p. 270, that, haying regard to the rule of 
construction established in Grey y. Pearson (1857), 6 II. I<. Cas. 61, 106 
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shot. l. j n fcho case of a grant by the Crown the rule is reversed, and the 
General grant is taken most strongly against the grantee and in favour of 
Boles of the Crown ( b), unless the grant is expressed to be made “ of special 
Interprets- g rttce> mere motion, and certain knowledge ” (c). 
tion. 

ike ~~mm 779. An express provision in an instrument excludes any 
fac^ccttart stipulation which would otherwise be implied with regard to the 
tamtam, same subjoct-matter. The rulo is expressed in the maxim Expression 
facit cessare taciturn (d), and is based upon the presumption that the 
parties, having expressed some, have expressed all tho conditions 
by which they intend to be bound under tho instrument in respect 
of the particular subject-matter ( e). 


Specific 

powers 

exclude 

general 

powers. 


780. Upon a similar principle is based the maxim Expressio 
unins est cxdmio alterius (f). Whore an instrument authorises a 
particular modo of soiling or otherwise dealing with property, this 
excludes any other mode of dealing with it for the same purpose (g ). 
And generally, where authority to do an act is given upon a defined 
condition, tho expression of that condition excludes the doing of the 
act under other circumstances than those so defined (It). 

But tho maxim requires to be applied with caution. Tho failure 


(see p. 435, ante), there was no longer any room ior tho rulo that a dood must ho 
construed most stiongly against tlio grantor; tho meaning of tho instrument 
was to bo discovorod by tho ordinary rules, and if tho ordinary rulos failed to 
discovor tho moaning, then tho instrument would be void for uncertainty. But, 
in fact, the rulo is intended to removo tho uncertainty and establish tho deed, 
and it does not seem to havo been affected by this criticism. In accordance 
with the rule statod above, the words of an indenture aro construed most 
strongly against tho party who is to bo regarded as using thorn; see tho 
argument in Bionming v. Benton (1555), 1 Plowd. 131, 134. 

(b) Willi on v. Berkley (1562), 1 Plowd. 223, 213. But tho maxim does not 
ovorride tho ordinary mlos for ascertaining what is includod m tho grant (A.-ti. 
v. Ewelmc Hospital (1853), 17 Beav. 366, 386; Lord v. Sydney Commissioners 
(1859), 12 Moo. P. 0. C. 473, at p. 497). As to Crown grants generally, soo 
Alton Wood’s Case (1600), 1 Co. Bern. 40 b. 

(c) Alton Wood's Case, supra; Com. Big. Grant, G. 12; Vin. Abr. Prorog. 
E. c. 3 ; Doe d. Devine v. Wilson (1855), 10 Moo. P. 0. 0. 502, at p. 525; contra, 
11. v. Capper (1817), 5 Price, 217, at p. 260. 

(d) Soo Co. Litt. 183 b, 210 a. 

(e) Aspdin v. Austin (1814), 5 Q. B. 671, per Lord Denman, C. J., at p. 684; soo 
Tib odes v. Forwood (1876), 1 App. Cas. 256, 265. Thus, upon an advance on 
inortgago, if tho mortgage deed contains no covonant for payment, a personal 
obligation to ropay tho tnonoy is implied; but if tho deed contains a covenant 
for payment out of particular funds, tho implication of a personal contract is 
excluded (Mathew v. Blackmore (1857), 1 II. & N. 762, 771, 772). Similarly, 
upon a letting, an express covenant for quiot enjoyment excludes the covenant 
which would bo implied from the uso of the word “demise,” or, without such 
woffl, from tho more lotting (Line v. Stephenson (1838), 5 Bing. (n. 0 .) 183, 
Ex. Oh.; Nokes’s Case (1599), 4 Co. Rep. 81 a ; Merrill v. Frame (1812), 4 Taunt. 
329; soo Markham v. 1‘aget, [1608] 1 Ch. 697). As to an express grant of 
Appurtenances, see Birmingham, Dudley and District Banking Co. v. Boss (1888), 
38 Oh. D. 296, 308, 0. A. 

' (/) Soe Co. Litt. 210 a. 

(y) Blackburn v. Flavelle (1881), 6 App. Oas. 628,634, P. 0. So in a conveyance 
of two distinct buildings, the oxpress mention of the fixtures in one of them has 
been held to exclude those in the other (Hare v. Horton (1833), 5 B. & Ad. 716; 
soo p. 729). 

( h ) North Stafford Steel etc, Co. v. Ward (1868), L. R. 3 Exch. 172, Ex. Oh., 
®er Wilx.es, J., at p. 177. 
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to make the exprcssio complete may be accidental (i) ; and the maxim 8w», I. 
ought not to be applied when its application, having regard to the General 
subject-matter to which it is to be applied, will lead to inconsistency Rules Of 
or injustice (k). It should only be applied when the instrument, on Interprets* 
the face of it, apparently contains all the terms which the parties tion * 
have agreed upon (l). 

781. The expression of a clause which the law implies as the Expression 
necessary consequence of the contract between the parties has no implied 
legal operation. Expressio eomm qua tacite insunt nihil operator (in), effect, ** n ° 
It merely Berves to remove any doubt which might arise in the mind 
of a person unacquainted with the law (n). Consequently the 
express clause does not vary the legal effect of the implied clauso(o), 
nor does it necessitate any additional stamp duty (p). And where a 
grant of property confers by implication powers which are essential 
to its enjoyment, these are not cut down by the express conferment 
in positive terms of restricted powers to the same effect (q). But, 
save in this case, an express clause which varies from the implied 
clause excludes it in accordance with the rule stated in tho preceding 
paragraph. 

The present rule only deprives the words needlessly introduced* 
of effect upon their own clause. Though they are superfluous for 


(t) Colquhonn v. JlronJcs (1887), 19 Q. B. D. 400, per WILLS, J,, at p. 406, 
suggesting that the omission may aiise from tho fact that it never struck tho 
draftsman that tho thing supposed to bo excluded needed specific mention. 

(k) ColqnJwunv. Brooks (1888), 21 Q. B. J). <12, 0. A., per Lopes, L J , at p. Go; 
Lowe v. Barling & Son, [1000] 2 I\. 15., per Eatiwell, L.J., atp. 785. 

(l) Bevonald y. Rosser & Sons, [1900] 2 K. B. 728, C. A., per Faivwell, L.J., 

at p. 745. ? Ujk 

(m) Boronghe's Case (1590), 4 Co. Bop. 72 b ; Co. Lift. 205 a; soo 22 f b. Thus 
a reservation of rent to a lessor for his life is not varied by tho addition of tho 
words “ and his assigns,” which are implied (Sury v. Cole (or Brown) (1625), 
Lat. 44, 255; Bee fVotton and Edwin's Case (1007), 12 Co. Rep. 36). 

(n) It is useful “ to express and declaro to laymen which liave no knowledge 
of the law what the law requires in such cases ” (4 Co. Hop. 73 b; soo Littleton’s 
Tenures, s. 331). 

(<>) E.g., an expross power of distress, provided its terms do not imposo 
requirements other than thoso of a common law power of distress ( Browne v. 
Duvnery (1617), Hob. 208); comparo Doe d. Scholejield v. Alexander (1814), 
2 M. & S. 525, 532, where, in a proviso for re-entry on default in payment of 
rent “ being lawfully demanded,’’ tho introduction of those words added nothing 
to the clause. And compart: tho cases cited in note (e), on p. 442, ante. 

(p) Thus, where a mortgage deed exprossly secures expenses incurred by tho 
mortgagee which lie would be allowed, m tho absence of express jiro vision, to 
add to his security, the piosont maxim renders it unnecessary to increase the 
stamp so aB to coyor these expenses ( Doe d. Scruton v. Snaith (1832), 8 Bing. 
146, 154; Doe d. Meneron v. Bragg (1838), 8 Ad. & El. 620 (rates and taxes) ; 
Wrovghton v. Turtle (1843), 11 M. & W. 561, 570 (fines for renewal); Frith v. 
Rotherham (1846), 15 L. J. (ex.) 133 (bankors’ commission); Lawrawe, y. Boston 
(1851), 7 Exoh. 28 (premiums on policy of insurance) ). * 

(q) Thus, upon an absolute giant of frees, an express power to cut and carry 
them away during five years does not restrict the implied power to cut and carry 
them away at any time (Stukeley v Butler (’615), lioh. 168; see Dyer 19 b, 
pi. 115 (1536)). And where, in a grant of land, there is an exception of minerals 
to the grantor, his hoirs, and assigns, an express hbertv for the grantor and his 
heii s to get them does not restrict tho general right for tho assigns to do ho 
which is implied from the exception in their favour (Cardigan(Earl) y. Armitage 
(1823), 2 B. & C. 197; see also Hodgson v. Field (1806), 7 East, 613). 
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the immediate purpose of that clause, they may affect the 
construction of other clauses in the instrument (r). 

Sect. 2. — Admission of Extrinsic Evidence. 

Sub-Sect. 1 .—To vary or add to the Document. 

(1) General Rule. 

782. The language of the written document, whether a contract 
or conveyance, is the final expression of the intention of the parties; 
and, in general, it is not 2 >ermissible to adduce extrinsic evider.ce, 
either to show such intention (s), or to contradict, vary, or add to 
the terms of the document ( t ). Consequently the construction 
cannot bo controlled by previous negotiations (a); and when a 
written agreement is carried into effect by a conveyance, the 
conveyance becomes the final evidence of the intention of the 
parties, and is not liable to bo varied by reference to the agree¬ 
ment (b ); nor is the construction of a written instrument varied by 

(r) “Tho rule expressio eorum etc., is to be understood having respect tc 
itself only, and not having relation to other clauses. Thus, a grant of land 
carries the underwoods, and a grant of a house carries the shops in it; but the 
mention of undoi woods or shops will save thei i from being excluded by a 
subsequent exception ” (Stukeley v. Butler (1613), Ifob. 108, p. 170). 

(s) “ No extrinsic evidence of the intention of tho party to tho deed from his 
declarations, whether at the timo of his executing tho instrument, or before or 
after that timo, is admissible; the duty of tho court being to declare the meaning 
of what is written m tho instrument, not of what was intended to have been 
written” (Shore v. Wilson (1842), 9 01. & Fin. 355, H. L per Pahke, B., at 

I i. 55P • per TlNDAL, O.J., at pp. 565-567 ; llradford (Earl) v. Romney (1862), 30 
Joav. ,p. 436). But evidence of intention is admissible in a suit to rectify 
a deed oil' tho ground of common error (S. 0. 438). Seo also title Contract, 
Yol. VII., p. 623. 

(t) “ I have never heard the general rule contradicted, that parol or extrinsic 
evidence cannot bo admitted to contradict, vary, or add to tbe words of a deed ” 
(Smith v. Doe d. Jersey (Earl) (1821), 2 Brod. & Bing. 473, H. L., per Park, J., 
atp. 541). “If there be a contract which has been reduced into writing, verbal 
evidence is not ullowed to be given of what passod between tho parties, either 
before the written instrument was made, or during tho timo that it was in a state 
of preparation, so as to add to or subtract fiom, or in any manner to vary or 
qualify the written contract (Gosa v. Nugent (Lord) (1833), 3 B. & Ad. 58, per 
Lord Penman, O.J., at p. 64). The principle enunciated in thesn dicta has ooen 
recognisod from early tunes (Rutland?* (Cbuntets) Case (1604), 5 Co. Hep. 25 b, 
26 a; Haynes v. Hare (1791), 1 II j Bl. 659, 664: Preston v. Mercerau (1779), 
2 Wm. Bl. 1249; Irnham v. Child (1781), 1 Bro. 0.0.92; Henson v. Coupe (1841), 
3 Scott (n. li.), 48; CromweTs (Lord) Case (1601), 2 Co. Eep. 69 b, 76 a, note 

(G» 1 ) )• 

(a) “The law is that whatever the negotiations may be that precede the 
purchase, still the pai-ties to tho conveyance are bound by it” (Prison Com¬ 
missioners v. Middlesex (Clerk of the Peace) (1882), 9 Q. B. D. 606, C. A., per 
Jessel, M.E., atp. 511). Drafts cannot be looked at (National Bank of Australasia 
V. Falkingham tfc Sons,.£1902] A. 0. 585, P. 0., at p. 591). 

(b) Where an executory contract has been carried out by deed, the contract 
is merged in the deed, so far as the deed covers tho subject-matter of the 
contract, and it cannot be used to vary the deed; see Leggott v. Barrett (1880), 
15 Oh. D, 306, 0. A., per James, L. J., at p. 309: “ You have no right to look at 
the contract either for the purpose of enlarging or diminishing or modifying the 
contract which is to be found in the deed itself ” ; Williams v. Morgan (1850), 
15 Q. B. 782; Teebay v. Manchester, Sheffield, and Lincolnshire Rail. Co. (1863), 
24 Ch. D. 572; Palmer ▼. Johnson (1884), 13 Q. B. D. 351, 359, 0. A.; 
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the subsequent declaration (c) or conduct (d) of the parties. The 
instrument is to be construed as at the time of its execution («). 

But while this is the rule in all ordinary proceedings taken upon 
the written agreement, it is not enforced when the court is asked 
to grant the discretionary remedy of specific performance, and then 
the defendant is allowed to give parol evidence to show that the 
written instrument does not represent the real contract between the 
parties (/). 

And the rule is strictly applied only when the language of 
thb instrument is clear (g); if the construction is doubtful, and the 
doubt cannot be removed in any other way, it is permissible to refer 
to a preliminary agreement, at any rate if recited in the 
instrument (h), or to acts done in pursuance of the instrument (i), 
though not to mere subsequent declarations. 

(2) Date and Consideration, 

783. Parol evidence is admissible to prove the date of delivery 
of a deed, or of the execution of any other written instrument. A 
deed takes effect from delivery, and any other written instrument 
from the date of execution, and though the date expressed in the 
instrument is primd facie to be taken as the date of delivery or 
execution ( k ), yet this does not exclude extrinsic evidence of the 
actual date; and tho actual date, when proved, prevails, in case of 


compare Greswolde-Williams v. Barneby (1900), 49 W. E. 203; aud boo 
Salomon v. Glover (1875), L. R. 20 Mq. 444, whore, upon a loose being 
granted pursuant to an agreement, and in accordance with a scheduled form, 
a proviso in the agreement excluding certain rights of light and air was read 
as if inserted in the lease. Similarly, conditions of sale cannot control the 
construction of tho conveyance ( Dee d. Norton v. Webster (1840), 12 Ad. & 
El. 442). 

(c) “ It is always legitimate to look at all the oo-existing circumstances, in 
order to apply the language and so to construe tho contract; but subsequent 
declarations, showing what the party supposed to be the effect of the contract, 
are not admissible to construe it” ( Lewis v. Nicholson (1852), 18 Q. B. 503, 
per Lord Campbell, O.J., p. 510; see Doe d. Norton v. Webster, supra; 
Bruner v. Moore, [1004] 1 Ch. 305, per Fabwell, J., at p. 310). 

(d) “ No point of law can, I apprehend, be better settled than thiB: that, in 

construing tne agreement, no acta of the parties subsequent to the making of it 
are, os such, admissible for the purpose of determining its meaning ” ( Monro v. 
Taylor (1860), 8 Hare, 51, per WlQRAM, V.-O., at p. 56 ; Bruner v. Moore, 
supra); that is, if the words axe plain and unambiguous {North Eastern Bail. 
Co. v. Hastings {Lord), [1900] A. C. 260, per Lord Halsbubt, L.C., at p. 263). 
Compare the different rule where the terms of the instrument aro doubtful, 
seep. 451,post. « 

(«) Balfour v. Welland (1809), 16 Yes. 161, 156; Hastings {Lord) v. North 
Eastern Bail . Co., [1899] 1 Oh. 656, 664, 0. A. 

(/) Rich v. Jackson (1794), 4 Bro. C. 0. 514; see 6 V$a. 334, n.; Woollam v. 
Hearn (1802), 7 Yes. 211,218, 219; Martin v. Pycroft (1852), 2 De G. M. & CJ. 
786,796, O. A.; compare Chnerod v. Hardman (1801), 6 Ves. 722, 730. 

(g) See Clifton v. Walmesley (1794), 6 Term Rep. 664. 

(A) Leggott v. Barrett (1880), 16 On. D. 306, 0. A., per James, L.J., at p. 309: 
“ You hiave no right wnatever to look at the contract, although it is recited 
in tho deed, except for the purpose of construing tho deed itself.” 

(*) See p. 451, post. 

Ik) Maims v. Clements (1850), 19 L. J. (o. b.) 435; Morgan v. Whitmore 
(1851), 6 Exch. 716, 719 ; see p. 382, ante. 
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variance, over the apparent date ( l ). But a reference in the deed 
to its date— e.g„ a covenant to do a thing within a specified time 
after the date of the deed—is construed as referring to the date 
expressed in the deed; unless there is no date so expressed, or an 
impossible date, and then the reference is taken to be to the date 
of delivory (m). 

784. Where no consideration («), or a nominal consideration (o), 
is expressed in the instrument, or the consideration is stated 
generally — e.g., for divers good considerations (p) — extrintio 
ovidonce is admissible to provo the real consideration ; and where 
a substantial consideration is expressed in the instrument, extrinsic 
evidence is admissible to prove an additional consideration, provided 
this is not inconsistent with the terms of the instrument (</). It is 
not in contradiction to the instrument to provo a larger considera¬ 
tion than that which is stated (r). 

(13) Custom. 

785. Evidence of custom is admissible for the purpose of 
annexing incidents to written contracts in respect of matters upon 
which they are silent (.?). The rulo applies not only to commercial 
transactions, but also to other transactions- relating to matters upon 
which known usages have been established; and it is founded 
upon the presumption that in such transactions the parties did not 
moan to express in writing the whole of the contract by which they 

(l) (j< ddard'n Vase (1581), 2 Co. Pop. 4 l); Vlaytmi's ('use (1585), 5 Co. 

1 a; Shop. Touch. 72! Stnfe r. Mint (l.ifiu), 4 H. & C. 12*.2. "The rulo 
uniformly arted upon from tho time of Clayton's Ca»e lo the present dalojs 
that a (food of other writing mrist he taken to &poak from tho timo of tho 
execution, and not from the dttto apparent on tho faco of the deed. TJiat dato, 
indeed, is to bo taken priina facie ns the true time of execution ; but as soon as 
the contrary appears, tho appntout dato is to ho utterly disregarded (Ih invite v. 
Burton (1847), 5 Dow. & L. 289, per Patteson, J., at p. 292; compare Jayne v. 
Hughes (1851), 10 Exch.'430, 433 ; Reffcll v. Reffell (1866), L. R. 1 P. & D. 
139, 142). 

(m) Co. Lift. 46 b; Styles v. Wardle (1825), 4 B. & V. 908. 

hi) Shop. Touch. 610; Volt v. Tudhunier (1815). 2 Coll. 76, 84; Twunend y. 
TiJeer (1866), 1 Ch. App. 416, 459 ; Llanelly Railway and Dock Co. y. Louder,-‘ad 
North Western Rail. Co. (1873), 8 Ch. App. 942, 955. 

(o) Leifchild's Case (1865), L. B. 1 Eq. 231. 

( p) Shep. Touch. 510; Mildmay\ Case (1584), 1 Co. Rep. 175 a, 176 a, b. 

(g) Villers v. lleaumont (1557), 2 Dyer, 146 a; Vernon's Case (1572),4 Co. Rep. 
la,3a; Bedell's Case(1607), 7 Co.Rep. 40 a; R. v. Scammonden[Inhabitants) (1789), 
3 Term Rep. 474 ; Nixon'v. Hamilton (1838), 2 Dr. & Wal. 364, 385; Clifford v. 
Tnrrell (1841), 1 Y. & C. Oh. Gas. 138, 149 ; on appeal (1845), 9 Jur. 633, per 
Lord <,Lyndhtobt, L.O.: “ The settled rule of law is tnat you may go out of 
the deod to provo a consideration that stands with that stated on the face of the 
deed, but you cannot be allowed to prove a consideration inconsistent with it ”; 
Frail v. Ellis (1852), 16>Boav. 350; Frith v. Frith, [1906] A. C. 254, P. O. In 
Peacock y. Monk (1748), 1 Yes. Sen. 127, 128, Lord IIardwicke, L.O., expressed 
the view that, unless the deed said “ and for other considerations," a considera¬ 
tion in addition to that expressed would ho contrary to the deed, and evidenoe 
of it could not be admitted ; but this must be taken to be overruled (9 Jur. 
633; see Baytpoole y. Collins (1871), 6 Ch. App. 228; Stiles v. A.-O. (1740), 2 
Atk. 152). 

(r) Clifford v. Turrell, supra. 

(«) Johnson v. Raylton (1881), 7 Q. B. D. 438, per Cotton, L. J., at p. 443. Sea 
title Custom and Usages, p. 260, ante. 
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intended to be bound, but to contract with reference to those known Sect. 2 . 
usages . The custom, however, must not be repugnant to, or Admission 
inconsistent with, the written contract (b), and it must be possible of Extrinsic 
to attribute knowledge of the custom to the parties (c). Evidence. 

(4) Collateral Parol Agreement, 

786. Under certain conditions evidence may be given of a Evidence ol 
parol agreement contemporaneous with and touching the subject- collateral 
matter of a written agreement. Tho necessary conditions are that Senta 8 ™ 0 " 
the parol agreement shall bo entirely collateral to the written 
agreement ( d ), and that it shall not contradict tho written agree¬ 
ment (e). The parol agreemont will bo more readily enforced if it 
was an inducement to entoring into the written agreement (/). The 
parol agreemont, moreover, must not be such as is required by tho 
Statute of Frauds or olhonvise to bo in writing (g). 


(a) Hutton v. J Varren (1836), 1M. & W. 4GG, per Parke, B., atp. 475; Gibson v. 
Small (1853), 4 H. L. Cas. 353, 397 ; Brown v. Byrne (J851), 3 E. & B. 703, 
per Coleridge, Jat p. 71 0 : “ I n all contracts as to the sub j cct-mattor of which 
known usages prevail, parties nro found to proceed with the tacit assumption 
of these usages ; they commonly reduce into writing the special particulars of 
Ihoir agreoxnent, but omit to specify those known usages, which are included, 
however, as of com so, by mutual understanding; ovidonee, thoreforo, of such 
incidents is recoivablo.” And as to the expediency of allowing this addition to 
the written contract, soe Trueman Loder (1S40), 11 Ad. & El. 58!), pir Lord 
Denman, C.J., atp. 597; Hum/rey v. Dale (1857), 7 E. & B. 266, per Lord 
Campbell, C.J., at p. 278. 

Li Spartali v. tSmerlce (1800), 10 C. B. 212, it w r as pointed out by Wilde, C.J., 
at p. 222, that the effect of custom may bo (1) to prove that words in tho par¬ 
ticular tiado are used in a peculiar faenso, diuoiont from tho ordinary senso; and 
(2) to annex incidents to tho contract in matters on wliich the contract is silent. 


In either case they do not vary or contradict, oither expressly or by implica¬ 
tion, the terms of the written instrument. The former use of custom will 
be noticod again subsequently, p. 450, post. 

( 16 ) Brown v. Byrne, supta, at p. 715 ; and tho custom cannot override tho legal 
effect of tho actual document, so as, for inbhvieo, to vary tho priority of 
incumbrances (Menzies v. Liyhtfool (1871), L. 11. 11 Eq. 459). 

<c) As to the effoct of custom and usage upon contracts, soe title Custom: 
and Usages, p. 260, ante. 

(d) Tho following agreements havo been hold to bo collateral:—Parol agree¬ 
ment by a landlord to destroy rabbits made on tho granting of a lease of grass¬ 
land (Morgan v. Griffith (1871), L. K. G Exoh. 70; Engine v. Adcane (1873), 8 
Uh. App. 750); a parol representation, amounting to a warranty, made upon 
fitting a house, that tho drains nro in good oidor (be Lassalle v. Guildford, 
1901] 2 Iv. B. 215, 0. A.). A parol agreemont to put the premises into repair 
las been hold to be collateial ( Mann v. Nunn (1874), 43 L. J. (c. P.) 241; but 
his caso has been douhtod (Anyell v. Duke (1875), 32 L. T. 320)); and on an 
agreement to let a house and scheduled furniture a previous parol agreement to 
provide more furniture is not admissible (Angell v. Duke , supra; Burtsal v. 
Bianchi (1891), 65 L. T. 078; but in the cuso of Angell v. Duke, supra, at an earlier 
stage ((1875), L. It. 10 Q. B. 174), such an agreement v^is held to be collateral). 

(e) Morgan v. Griffith, supra, at p. 73; Erskint v. Adeane, supra, at p. 766; -New 
London Credit Syndicate, Ltd. v. Neale, [1898] 2 Q. B. 487. See, further, title 
Bills of Exchange etc., Vol. IL, p. 483. 

If) Morgan v. Griffith, supra; Erskine v. Adeane, supra; compare Seago v. 
Deane (1828), 4 Bing. 459. 

Iff) 11 the contract is really collateral, it does not require to be iu writing 
merely because the principal agreement, which is in writing, relates to an interest 
in land (Angell y. Duke (1876), L. B. 10 Q. B. 174, 178; Boston v. Boston, [1904] 

1K. B. 124,0. A.; compare Mechelen v. Wallace (1837), 7 Ad, & El. 49). Whore tho 
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Sub-Sect. 2.— To Explain the Meaning and Application of Words. 

787. The object of interpretation is, as already stated, to 
ascertain the intention of the parlies to the instrument as expressed 
by the words they have used; and, since the words are the sole 
guide to the intention ( h ), extrinsic evidence of that intention is 
not admissible, save in the case of a latent ambiguity which cannot 
otherwise be resolved (i). 

But extrinsic evidence is admissible both to ascertain where 
necessary the meaning of the words used, and to identify the 
persons or objects to which they are to be applied (Jc) ; and, since 
the meaning and the application will depend upon the circumstances 
surrounding the author at the time when the words were used ( l ), the 
samo principle requires that evidence of such circumstances should 
be admitted. The court, which has to construe the document, ought 
to know the surrounding circumstances at the time when it was exe¬ 
cuted (m), so as to place itself, as nearly as possible, in the position 
of the parties («). The intention of the parties is expressed in the 
words, used as they were with regard to the particular circumstances 
and facts (o). Moreover, it may appear from the surrounding 
circumstances that a series of instruments, although not expressly 


collateral agreement is to be performed by the landlord during the whole currency 
of a loaso oxcoeding one year, its immediate performance by the tenant in 
executing the lease is apparently sufficient to exempt it from the statutory 
requirement that contracts not to be performed within the year must be in 
writiug (see argument in Erskiae v. Adeane (1873), 8 Ch. App. 756, at p. 764). 

i h) Soo p. 434, ante. 
i) Sco p. 454, post. 

lc) Eviilonce, that is, to enable the court to discover the meaning of the terms 
of the written document, and to apply them to the facts (Shore v. Wilson (1842), 
9 Cl. & Fin. 355, II. L., per Parke, B., at p. 555). By “meaning ” is meant 
either the ordinary or some special meaning as defined in the succeeding para¬ 
graphs of the text; not tho particular meaning, varying from such ordinary or 
special meaning, which the author of tho document may have had in view. See 
note ( h ) on p. 450, post. 

(1) Shore v. Wilson, supra, per Lord Cottenitam, at p. 580. 

(rn) “In construing all instruments, you must know what the facts wore 
when the agreement was ontered into” (Cannon v. Vtllare (1878), 8 Ch. D. 415, 
per Jessel, M.I1., at p. 419; see Shore v. Wilson, supra, per ErskinE, 
at p, 512; Smith v. Doe d. Jersey ( Earl) (1821), 2 Brod. & Bing. 473, H. L., per 
13ayley, J., at p. 550; Bradford (Earl) v.' Romney (1862), 30 Beav. 431, 436; 
Sidehotham v. Knott (1872), 20 W. JR. 415). 

(n) Hart v. /Tari (1831), 18 Ch. D. 670, per Kay, J., at p. 693; and see per Lord 
Wensleydaxe in Shore y. Wilson, supra, at p. 556; Grey v. Pearson (1657), 6 
II. L. Cas. 61, 106; Roddy v. Fitzgerald (1858), 6 H. L. Cas. 823, 876; Baird v. 
Fortum (1861), 4 Macq. 127, 149, H. L.; per Suodek, L.O., in A.-<7. v. 
Drummond (1842), 1 Dr. & War. 353, at p. 367; see also Magee v. Lavdl (1874), 
L. JR. 9 O. P. 107, 112; and per Lord Esher, M.E., in Roe v. Siddons (1888), 22 
Q. B. D. 224, at p. 233, O.A.: “ The dood must be construed according to the 
ordiuary rulos of construction, one of which is that you aro on titled to look at 
the ciroumstances existing at the date of the deed.” See also Butterley Go., Ltd. 
Y. New Bucknall GMiery Go., Ltd., [1909] 1 Oh. 37, 0. A., at pp. 46, 62. 

(o) lnglie v. Buttery (1878), 3 App. Cas. 552, per Lord Blaokburn, at p. 677. 
Thus, in ascertaining the premises granted by a lease, the parties have a right to 
prove all the circumstances connected with the state of the property at the time 
of the demise ( Osborn v. Wise (1837), 7 0. & P. 761; Ball r. Lund (1863), 1 
XL & 0. 676,684). The circumstances, by explaining the relative position of we 
parties—e.g’., which is buyer and which is seller—may remove an ambiguity on 
the contract (Newell v. Radford (1867), L. B. 3 0. P. 62). 
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referring to each other, are part of the same transaction, so that 
they mast be construed together (p); and evidence is admissible for 
this purpose ( q ). 

788. The rules already laid down as to the meaning to be 
ascribed to words (r) indicate the nature of the extrinsic evidence 
which can be adduced to arrive at their meaning. Primarily words 
are to be taken in their ordinary popular sense (s). Where there is 
any doubt as to the ordinary meaning, the court may have recourse 
ft) dictionaries to ascertain what the commonly received meaning 
is (t). Where the words are foreign, evidence is admissible to show 
what is the corresponding meaning in English (a). Similarly, 
evidence may be given of marks or cipher commonly used by the 
author of the instrument (6), but a mere obscurity of handwriting 
is for the court to solve (c). 

789. Technical words are primarily to be taken in their tech¬ 
nical sense. As to technical legal terms ( d ) the court requires no 
evidence. Whore the words are technical terms of science or art, 
the evidence of experts, or of books dealing with the subject, is 
admissible to inform the court of their meaning (e). 

790. Where a word or phrase has a special meaning in a par¬ 
ticular district or among a particular class, evidence of such special 
meaning may be given (/), and also evidence that the person using 


( p ) See p. 439, ante. As to oases where the question may he complicated by 
the application of the Statute of Frauds, seo title Contract, Yol. VII., p. 369. 

(q) Harman v. Richards (1852), 10 Hare, 81, 85: see titlo Contract, 
Yol. VII., p. 370. 

I r) See pp. 434—436, ante, 
s) See p. 434, ante. 

t) See an early example of recourse to a dictionary in Matthew v. Purchins 
(1008), Cro. Jac. 203. 

(a) Shore v. Wilson (1842), 9 01. & Fin. 355, H. L., per Parke, B., at p. 555. 
“ Wnere the language of the instrument is such as the court does not under¬ 
stand, it is competent to receive evidence of the proper moaning of that 
language, as when it is written in a foreign tongue ” (see per Erskine, J., at 
p. 511 ; per Tindal, O.J., at p. 566). 

(6) Kell v. Charmer (1856), 23 Beav. 195. 

(c) Remon v. Hayward (1835), 2 Ad. & El. 666, n. 

(a) Shore v. Wilson, supra, per Erskine, J., at p. 512; Roddy v. Fitzgerald 
(1858), 6 H. L. Cas. 823, per Lord Wensleydale, at p. 877 (as to wills); Leach 
v. Jay (1877), 6 Ch. I). 496, per Jessel, M.E., at p. 499; Smith v. Butcher (1878), 
10 Oh. D. 113, 114. 

(e) Shore v. Wilson, supra : “ If the terms are technical terms of art, thoir 
meaning must ... be ascertained by the evidence of persons skilled w the art 
to which they refer” ( per Erskine, J., at p. 611; per Tindal, O.J., at p. 566). 

(/) Parol evidence is admissible “ where technioal words or peculiar terms, 
or indeed any expressions, are used which at the^time the instrument was 
written had acquired an appropriate meaning, either generally or by local 
usage, or amongst particular classes ” ( Shore v. Wilson, supra, at p. 567 
Grant v. Maddox (1846), 16 M. & W. 737, per Aldehson, B., at p. 745). 
Such parol evidence is equivalent to translation (ibid., per Platt, B., at p, 746). 
As to local meaning of terms of measurement, see Barksdale v. Morgan (1694), 
4 Mod. Bep. 185, 186 (“acre”). “One thousand,” as applied to rabbits, has 
been held in a particular district to mean 1,200 ( Smith v. Wilson (1832), 3 B. & 
Ad. 728). In a mining lease “ level ” has been construed in the particular sense 
in whien it was used by miners in the neighbourhood {Clayton v. Gregson (1835), 
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it resided in such district or belonged to such class (g ). But Suoh 
evidence must refer to the general use of the word, and must lead 
to the conclusion that the author used the term in the particular 
instrument in the suggested sense ; it must not be direct evidence 
that in the particular instrument he intended to use the word in 
some sense differing from its ordinary meaning (h). Moreover, 
evidence of this kind must not contradict the provisions of the 
deed; its effect must be limited to explaining them (i). 

791. The admission of extrinsic evidence of the special meaning 
of words among a particular class or in a particular district is of 
most importance in regard to mercantile contracts. Where by the 
custom of tho trade a particular meaning is given to a word or 
phraso, that is the meaning in which it is takon to be used in the 
written contract, and evidence of such customary meaning is 
admissible accordingly (&). This admission of evidence does not 
depend upon any ambiguity in tho instrument to be construed, but 
merely upon the fact that the expression has, with reference to the 
subject-matter of the contract, acquired the peculiar meaning (l). 
Similarly the terms of a mercantile contract may be interpreted in 
accordance with local usage at the place whore it is to be carried 
out (in) . The evidence must be of general usage and practice 

4 Nov. & M. (k. b.) 602). And Minilarly us to terms which have acquired a 
peculiar feenso iu a particular trade (Robertson v. French (1803), 4 East, 130, 
133). 

(</) Tn Shore v. Wilson (1842), 9 01. & Fin. 335, II. L., the quostion was as to the 
meaning of tho expression “ godly preachers of Christ’s Holy Gospel” as used 
l>y Lady Hewley m a deed of 1704. Evidenco was admitted of tho existence of 
a class of Trinitarian Protestant Dissenters by whom this phrase was used to 
denote their own ministers, and that Lady llewloy was a member of this party 
(see ibid., pp. 528, 530, 550, 580). Consequently both Unitarians and Church of 
England clergymen wore oxcluded; compare Drummond v. A.-O. (1849), 2 
H. L. Cas. 837, as to “ Protestant Dissenters.” 

a “Parol evidence of tho particular meaning which the party affixed to his 
s ” cannot be set np “ to contradictor vary the plain language of tho instru¬ 
ment itself" (see per Tindal, C.J., in Shore v. Wilson, supra, at p. 566; per 
Ehskine, J., at p. 514 ; per Coleridge, J., at p. 525; Drummond v. A.-O. (1849), 
2 11. L. Cas. 837, 863). 

(i) A.-O. v. Clapham (1855), 4 De G. M. A G. 691, 627. 

(k) “If the instrument be a mercantile contract, tho moaning of the terms 
must be ascertained by the j ary according to their acceptation among merchants ” 
(Shore v. Wilson, supra, per Hrskink, J., at p. 511; per Tindal, C. J., at pp. 566, 
667; see Smith v. Wilson (1832), 3 B. & Ad. 728, per Parke, J., at p. 733; 
Myers v. Sari (1860), 3 E. & E. 306, per Cookburn, C.J., at p. 315; Hart v. 
Standard Marine Insurance 6V.-(1889), 22 Q. B. D. 499, 600,0. A.). The 
usage of a particular trade, which must be proved by evidence until so often 
recognised that judioial notice can be taken of it, must be distinguished from 
the general usage of merchants, known as the law merchant (see Lethulier’s 
Case (1692), 2 Salk. 443, per Holt, O.J. ; and an to the construction of usual and 
unusual contracts, see Lewis v. Marshall (1844), 7 Man. & G. 729, 745, n.). 

(V) Myers v. Sari, supra, per III lx., J., at p. 318 ; per Blackburn, J., at p. 319. 
“ Neither in the construction of a contract among merchants, tradesmen, or 
others, will the evidence be excluded because the words aro in their ordinary 
meaning unambiguous; for tho principle of admission is, that words perfectly 
unambiguous in their ordinary meaning are used by the contractors in a 
different Bense from that ” (Brown v. Byrne (1854), 3 E. & B. 703, per COLE¬ 
RIDGE, J., at p. 716). 

(m) Thus, “ in turn to deliver " in a charterparty will be construed in 
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prevailing in the particular trade or business, not the mere opinion 
of the, witnesses as to the construction of the contract («). It is 
admitted, not to contradict the document, but to explain the words 
used in it—to supply, as it wero, the mercantile dictionary in 
which is to be found the mercantile meaning of tho words which 
are used (o). 

792. Where the instrument is of ancient date, then, whether the 
words are taken in their ordinary popular sense, or are taken in the 
^ense given to them by a particular class or in a particular place, 
evidence will be admitted of the meaning of the words at the date 
of the instrument (p), and such evidence may properly bo given by 
reference to historical and other works ( q ). 

793. When the meaning of the words of the instrument has 
boon ascertained, whether thoir ordinary popular meaning or their 
special meaning—such special meaning being determined by the 
context or by extrinsic ovidonce—it is still necessary to ascertain 
tho particular persons or things to which, in accordance with such 
meaning, they apply, and this involves the admission of further 
evidence—namely, such evidence as is necessary to identity ihe 
person or thing mentioned in the instrument (?•). 

Sub-Sect. 3. —Evidence if Conduct and Act ,« under an Instrument to explain 

it when doubtful. 

794. If, after other methods of interpretation have beon 
exhausted, there remains a doubt as to tho effect of tho instrument, 
it is permissible to givo ovidonce of tho acts done under it as a 
guide to the intention of tho parties (s); in particular, of acts done 
shortly after tho date of the instrument ( t ). But evidence of the 
acts done cannot he admitted to contradict the clear meaning of the 
instrument (a). 


QiT )i(lanco with the moaning of the phrase at tho port of delivery (Robertson v. 
Jackson (1845), 2 O’. B. 412). 

(n) Lewis v. Marshall (1844), 7 Man. & G. 729, 744. 

(o) Bowes v. Shand (1877), 2 App. Ous. 455, per Lord Cairns, L.O., at p, 468. 

(p) Where, that is, “ by tho lapso of timo and change of manners, the words 
have acquired in the present ago a different meaning from that which they boie 
when originally employed” ( per Tindal, O.J., in Shore v. Wilson (1812), tt 
Cl. & Fin. 355, II. L., at p. 5(56; see per Coleridge, J., at pp. 527, 628 ; per 
Gurney, B., at p. 545; Drummond v. A.-Q. (1849), 2 II. L. Cus., 837, per Lord 
Campbell, at p. 863). 

(q) Shore v. Wilson, supra, per Maule, J., at pp. 501, 502. 

If) “For tho purpose of applying the instrument to tho facts, and determining 
what passes by it, und who hike an interest under it, a second description of 
evidence is admissible, viz., every material fact that will enable the court to 
identify the person or thing montionod in the instrument ” {Shore vP. Wilson, 
supra, per Parke, B., at p. 556; Watermark v. Fennell (1859), 7 H. L. Cas. 650, 
per Lord Chelmsford, at p. 678). , 

(j) “If tho words of the instrument be ambiguous, we may call in the acts 
done under it as a clue to the intention of the parties ” (per Tindal, O.J., in 
Doe d. Pearson v. Hies (1832), 8 Bing. 178, at p. 131; repeated in Chapman v. Bluck 
(1838), 4 Bing. (n. o.) 187, at p. 193; see Wadley v. Bayliss (1314), 5 Taunt. 752), 

(t) This principle is expressed in the maxim Contemporanea expoeilio estfortissima 
{n lege (2 Co. InBt. 136). 

‘ (a) Clifton v. Walmesley (1794), 5 Term Bep. 564; Forbes v. Watt (1872), L. B. 
2 IL L. So. 214; North Pattern Bail, Co. v. Eastings (Lord), [1900j A. v. 280, 
263,.270 j and see Marshall y. Berridge (1881), 19 Oh. I). 233. 
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The principle of construction by contemporaneous usage is 
primarily applicable to ancient documents (b). But here, also, 
before evidence of such usage can be admitted there must be a 
doubt on the construction of the instrument, either by reason of 
the occurrence of general words (c) or because, in consequence of 
lapse of time, the words may have changed their meaning (d), 
or on account of some other uncertainty or ambiguity («). Con¬ 
temporary usage is not admissible to contradict the clear meaning 
of tho instrument (/). An ancient instrument, for the present 
purpose, appears to be one that dates from boyond the time of 
living memory ( 0 ). 

795. The evidence is not restricted to direct evidence of contem¬ 
poraneous usage, which it would frequently be impossible to procure. 
Modern usage, if there is nothing to countervail it, raises a 
presumption that the usage was the same immediately after the 
date of the instrument, and consequently evidence of modern usage 
is admissible to explain an ancient deed ( h). 

( b ) “ In tho construction of ancient grants and deeds, there is no bettor way 
of construing them than by usage” (A.-G. v. 1'urher (1747), 3 Atk. 676, per 
Lord Uabdwickk, L.C., at p. 577 ; 9 Co. Hop. 28 c, n. (F)). “ One of tho most 
settled rules of law for tho construction of ambiguities m ancient instruments is, 
that you may resort to contemporaneous usago to ascertain tho moaning of the 
deed; tell me what you have dono under such a deed, and I will toll you what 
that deed means” (A.-G. v. Drummond (1842), 1 Ur. & War. 353, per Sugden, 
L.O., at p. 368) ; see Drummond v. A.-G. (1849), 2 II. L. Cos. 837, per Lord 
Gotten 11 AH, at p. 861 ; per Lord Campbell, at p. 863; compai 0 A .-G. v. Brasenose 
College (1834), 2 01. & Fin. 295, 317; 1/ebhei't v. 1’urehas (1871), L. It. 3 P. 0. 603, 
650; and as to charities, eon A.-G. v. Bristol Corporation (1820), 2 Jac.&W. 294, 
321; A.-G. v. Boston Corporation (1847), 1 De <*. & Sm. 519, 527. 

(c) “When a grant of remoto antiquity contains general words, the best 
exposition of such a grant is long usago under it” (Chad v. Tihed (1821), 2 
Bred. & Bing. 403, per Dallas, O.J., at p. 406). “ However general the words 
of the ancient doeds may be, they are to he construed, as Lord Coke says, by 
evulonce of the manner m which tho thing has been always possessed and used ” 

( Weld v. Hornby (1806), 7 East, 193, per Lord Eli.nnhorougii, C..T., at p. 199; 
Waterparlc v. Fennell (1850), 7 II. L. Cas. 650, per Lord Cranworth, at p. 680). 

(d) See Hastinga (Lord) v. North Eastern Bail. Co., [1899] 1 Ch. 650, C. A.,per 
Lindlev, M.R., at p. 663. Thus, in ascertaining the meaning of terms in an 
ancient trustdoed at the time of execution, evidence is admissible of “the call/ 
and contemporaneous application of the funds of tho charity itself by the original 
trustees” (Shore v. Wilson (1842), 9 Cl. & Fin. 353, II. L., per Tindal, C.J., at 
p. 569). 

(c) “There can ho no doubt.that contemporaneous usage may be resorted to 
for tho purpose of explaining any uncertainty or ambiguity in an ancient 
grant; but tnen there must be ' uncertainty or ambiguity ’ ” (.Hastings (Lord) 
v. North Eastern Rail. Go., supra, per Vaxjgiian Williams, L.J., at p. 661 ; Doe 
d. Kinglpke v. Bevies (1849), 7 O. B. 465.504; De la Warn (Earl) v. Miles (1881), 
17 Oln D. 635, 673, 0. A.). 

(/) “In the case of a grant no usage, however long, can countervail the 
dear words of the instrument, for what is done under usurpation cannot consti. 
tutealegal usage” (Chad v. Tihed (1821), 2 Bred. &Bing. 403,per Dallas, O.J., 
at-p. 406); see R. v. Varlo (1776), 1 Cowp. 248, per Lord MANSFIELD, O.J., at 

p. 260. 

(g) See North Eastern Rail. Co. v. Hastings (Lord), [1900] A. 0. 260, per 
Lora Davey, at p. 269. Where eontemporanea txpositio is relied on upon the 
ground that the meaning of the words has changed, the instrument mum be old 
enough to permit of this ohanoe (Hastings (Lord) v. North Eastern Bait. Co., supra, 
per Lxndljcy, M.R., at p. 663). See also title Custom and Usages, p. 222, ante. 

(A) Chad v. Tilsed, supra, at p. 406; Beaufort (Duke) y. Swansea Corporation 
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And it would seem that the principle may also be invoked 
for the purpose of construing modern instruments, though this is, 
perhaps, not always recognised (i). 

Sub-Shot. 4. —Evidence of Intention to explain a Latent Ambiguity, 

796. When the meaning of the words of the instrument has 
been ascertained by intrinsic evidence, and by such extrinsic evidence 
as is admissible for that purpose, it may be that the instrument as 
thtis interpreted fails to indicate with certainty any specific inten¬ 
tion on tho part of the author. The instrument shows on its face 
that the author has contradicted himself, or has expressed alter¬ 
native intentions without deciding in favour of either, or has 
omitted something necessary complotoly to define his meaning. 
The instrument is then said to be ambiguous, and the ambiguity is 
called a patent ambiguity (k). No direct evidence of intention can 


(1849), 3 Exch. 413, 420; Walcrpark v. Fennell (1809), 7 II. L. Cos. GOO, 084; 
Simpson v. Demly (1860), 8 C. 11. (N. 8 .) p. 473; Hastings Corporation v. hall 
(1874), L. It. 19 Ei}. 508, 581; he la Wurr (Earl) v. Miles (1881), 17 Oh. B. 
535, 573, O. A. Similarly, in a question of prescription, “ usago continued 
during living memory, when there is nothing to tho contrary,” may “ justify 
tho presumption of a similar usago from time immemorial” (Net!I v. Devon¬ 
shire (Duke) ( 1882 ), 8 App Cris, 135, per Lord Rexbound, L.C., at p. 106). As 
to modern usago, carried back for a considerable time, interpreting a doubtful 
statute, see Dunbar (Magistrates) v. Bojbnrghe (Duchess) (1830), 3 01. & fin. 335, 
354, H. L. 

(t) Van Diemen's Land Co. v. Table Cape Marine Hoard , [1906] A. O. 92, 98. 
Tho dictum of Tim) ax, O.J., citod m nuto (s) on p. 451, ante, referred to a modern 
instrument. And it is possible to confirm certain dicta which seem to exclude 
such evidence in tho case of modern instruments to cases where it is attempted 
to uso the conduct of the parties to contradict the clear meaning of the 
document (seo p. 445, note (d), ante). In cases of ambiguity it appears to be a 
sensible and proper course to accept the interpretation of tho parties as shown 
by their own acts: Optimus interpres rerum usus (2 Co. Inst p. 282); compare 
Sadlier v. Diggs (1853), 4 H. L. Cas. 435, 458. 

The court will not construe a covenant for renewal of a lease as a covenant 
for perpetual renewal bocause successive renewals have boon made oach 
containing the same covenant. But this is exceptional, and is based on 
the ground that a covenant for perpetual renewal must bo perfectly clear 
( Baynham v. Guy's Hospital (1796), 3 Ves. 295); yet even hero tho King’s 
Bench, with Lord Mansfield at its head, treated it as plain that the cove¬ 
nant should he construed by the conduct of the parties ( Cooke v. Booth (1778), 

2 Cowp. 819). The controversy arising out of this incident seems to have 
induced declarations in tho Court of Chancory that ovidence of conduct was 
never admissible (Baynham v. Guy's Hospital, supra; Eaton v. Lyon (1798), 3 
Ves. 690, 694; Iggulden v. May (1804), 9 Yes. 325; Balfour v. Welland (1809), 
16 Ves. 151, 156); see Douglas v. Allen (1842), 1 Con. & Law. 367 ; Burroum v. 
Hayes (1834), Hayos & Jo. 597). * 

Qt) “There be two sorts of ambiguities of words; the one is amliguitat 
patens and the other latens. Patens is that which appears to be ambiguous upon 
the deed or instrument; latens is that which seemetn certain and without 
ambiguity, for anything that appeareth upon the deed or instrument; but there 
is some collateral matter out of the deed that breedeth the ambiguity ” (Bacon's 
Law Traots, p. 99). For an instance of a patent ambiguity arising out of con¬ 
tradiction, see Saunderson v. Piper (1839), 5 Bing. (N. o.) 425, where in a bill of 
exchange the amounts in writing and in figures were different, though for a 
reason peculiar to that class of instrument the written amount prevailed; for one 
arising out of the writer's failure to make up his own mind, see Shep. Touch. 
261—a grant “ to one of the children of J. S.”; for one arising from omission 
to state the intention definitely, see Alihan?» Cate (1610), 8 Go. Sep. 160 b, 155 a 
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be given to resolve such an ambiguity. Sometimes it may be cured 
by olection (1), but otherwise the deed is void for uncertainty (m). 

797. When the instrument appears on its face to be free from 
ambiguity, but, upon the endeavour being made to apply it to the 
persons or things indicated, it appears that the words are equally 
applicable to two or more persons, or to two or more things, there 
is a latent ambiguity (n). The ambiguity—in this case also called 
an equivocation (o)—is not discovered till the instrument comes 
to bo applied to external circumstances. Direct evidence of the 
author’s intention may be then given for the purpose of ascertain¬ 
ing which of the several persons or things to whom the words are 
applicable was intended to be denoted (yj). 


Where 
necessary, 
words may 
be rejected, 
supplied or 
transposed. 


Sect. 8 . —Correction of Errors by Intrinsic Evidence. 

798. Sinco an instrument is to be construod according to the 
intention of tho parties as appearing from tbo whole of its contents, 
it follows that such intention must not be dofoated by too strict an 
adherence to the actual words (//), ard any corrections may be 
made which a perusal of the document shows to bo necessary. 
Thus, wrong grammar and spelling may be corrected (r ); words 


fa limitation to two “ et heredibus") ; Pearce v. Watts (1876), L. It. 20 Jiq. 492 
(reserv.'ition of tho land “ necessary ” for making a railway). Thoro is a latent 
ambiguity whoro a man makes a gift to his nephew John, and it appears that 
ho lias two nephews of this name. 

(1) See p. 457, post. 

\m) “ All ambiguity of words by mattor within the deed, and not out of the 
dood, shall bo holpen by construction, or in somo cases by election, but never by 
avoimeut, but ratlior Rliall make the deed void for uncertainty” (Bacon’s Law 
Tracis, p. 99). “Where thoro is a doubt on tho face of tho instrument, tho law 
admits no oxtrinsic evidence to explain it ” (Maunderson v. Piper (1839), 6 Bing. 
(n. o.) 425. per 1’indal, G.J., p. 431). “No averment dehors can make tha* 
good, which upon consideration of the deed is apparent to be void ” ( Altham’i, 
Case (1(310), 8 Co. Bop. 150 b, 155 a); see Committee of London Clearing Bankers 
V. Inland Revenue Commissioners, [1896] 1 CJ. B. 222, per Wright, J., p. 227. 

(n) Seo note (t) on p. 453, ante. 

(») Doe d. Hiscocks v. Ihscoeks (1839), 5M. <Sr W. 363, 369 ; Douglas v. Fellows 
(1853), Kay, 114, 120 . 

( p) Smith v. Jeffryes (1846), 15 M. & W. 561, 562; A It ham’s Case (1610), 
8 (\>. llop. 150 b, 155 a; Shore v. Wilson (1842), 9 01. & Fin. 355, II. L., per 
Erskinh, J., at p. 517; )>er Parke, B., at p. 557 ; Watnpark v. Fennell (1859), 
7II. L. Cas. 650, per Lord Wknsleydaxe, at p. 685 ; Roden y. London Small Arms 
Co. (1876), 46 L. J. (q. b.) 213 ; compare Jieaumont v. Field (1818), IB. & Aid, 
247. As to wills, seo Cheyney’s (Lord) Case (1591), 5 Oo. llep. 68 a, and title 
Wims. 

( ej)*Qui haeret in litera, hcerct in cortice (Shop. Touch. 87); Northumberland 
(Earl) v. Egremont (Earl) (Hod), 1 Eden, 435, 446. See the third rule reported to 
have been laid down by Staunford, J., in Throckmorton v. Tracy (1555), 1 
Flowd. 145, 160: “ Thirdly, that tho words shall be construed according to the 
intent of the parties and not otherwise; aud here he cited what Braoton aaith, 
‘Carta non est nisi vestimentum donationis ; aud the intent directs gifts more than 
the words.” So WlM.ES, 0. J„ in Smith v. Pac&hurst (1742), 3 Atk. 135, at p. 136: 

“ Such a construction should he made of tho words in a deed as is most agree¬ 
able to the intention of the grantor; the words are not the principal things in 
a deed, but the intent and design of the grantor.” 

(r) Falsa grammatica non vitiat concesstonem. Falsa orthographia non vitiat 
ehartam (Shep. Touch. 65, 87); Shrewsbury’s ( Earl) Case (1610), 0 .Co, Eta*. 
44,b, 48 a. False grammar includes a case where the writer has stated the reverse 
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that are merely insensible («), or that are repugnant (t), and 
even whole provisions (a), may be rejected; words may, though 
more sparingly, be supplied (6); and words and clauses may be 


of what he obviously meant, as where a bond is conditioned to be void on 
failure to make the stipulated payment (Vernon v. Alsop (1662), 1 Lev. 77 : 
"The obligation shall not be of no effect, if by any moons it may be made 
good"). See Langdon v. Ooole (1681), 3 Lev. 21. A double negative does not 
make an affirmative if the contrary intention is clear (Rhep. Touch. 87). Oases 
of erroneous spoiling are numerous in the oarly reports (Norton on Interpreta¬ 
tion, p. 93). Many of these are on Latin wonls, as in Walter v. Pigot (16021, 
Cro. Eli z. 896 ; Moore (k. b.), 645, where septuayinUs was read septinyenlis so as to 
mako the ponalty on a bond £750, the bond being for £500; and in Matthew v. 
Put china (1608), Cro. Jac. 203, where nobulia was corrected to nobilibua (6s. 8 d.), 

(a) Smith v. Packhurst (1742), 3 Atk. 135, 136 (the court "may reject any 
words that are merely insensible ”); Goodman v. Knight (1614), Cro. Jac. 358; 
Langdon v. Goole (1681), 3 Lov. 21; Ilanbury v. Tyrell (1856), 21 Beav. 
322. 327. 

(t) Soo Wib'im v. Wihon (1847), 15 Sim. 487, whore in an indemnity given to 
A. against liability for rents and outgoings as from a future day, and against 
" all the present debts and liabilities ” of A., the words in italics wore rojooted as 
repugnant; Holmes v. Ivy (1678), 2 Show. 15, whore in a condition to a bond foy 
"the dolivory of 35,000 tiles to tho value of £114 at 15a. 6d. a thousand,” tho 
" 35,000 ” (which should have been 185,000) was rejected; and compare Qwyn 
v. Neath Canal Co. (1868), L. R. 3 Exch. 209. As to rejecting words repugnant 
to words of limitation, soo titlo Heal Property Ain) Chattels Beal. 

(a) Glynn v. Margetson A Co., [1893] A. 0. 351, per Lord JIalsbury, L.C., at 
p. 357. 

( b) Tho court, it has been said, has no power " to alter tho words or to insert 

words which are not in tho deed ” (per Willes, O.J., in Smith v. Packhurst 
(1742), 3 Atk. 135, at p. 136). But this goes too far. There are numerous instances 
whore words accidentally omitted have been supplied. “ The law will, as much 
as it can, assist the fraiities and infirmities of men in their employments, who, 
in drawing long deeds, may easily make a slip ” (Say and Scel’s (Lord) Case (1711), 
10 Mod. Bop. 40, 47). Thus tho name of the grantor has boon inserted in the 
granting part of tho doed (Say and Seel’s (Lord) Case, supra; Trethewy v. EUesdon 
(1690), 2 Vent. Ill); though where there wore grantors of soparate properties, the 
insertion of the name of the wrong grantor of one property was neld not to be 
curable by construction (Mill v. Hill (1852), 3 If. L. Cas. 828, 847—850). The 
omission of the name of the grantee in the premises has been supplied from the 
habendum (Butler v. Dodlon (1579>, Cory, 86; compare Bustard v. Coulter 
(1603), Cro. Eliz. 902, 917 ; and soo Spyve v. Topham (1602), 3 East, 115, whore 
the trustee’s name was substituted in the premises for that of tho cestui gue trust, 
which hod been erroneously inserted there). So the name of the obligoo of a 
bond may bo suppliod from tho context (Langdon \. Cook (l681), 3 Ley. 21); and 
in Coles y. Hulme (1828), 8 B. & C. 5G8, the sum of “ 7700” in tho penalty of 
a bond was read " £7,700.” "In every deed,” said Lord Tenterlen, O.J., in 
this last case, " there must he such a degree of moral cortainty as to leave in 
the mind of a reasonable man no doubt of the intent of the parties.” The 
supplying of necessary words is an instance of the maxim Ut res rmgis valeat 
quampereat ( Langston v. Langston (1834), 2 Cl. & Fin. 194,243). But it ca§. only 
be done where clearly required to avoid an absurdity, repugnancy, or incon¬ 
sistency ( Clements v. Henry (1859), 101. Ch. B. 79, where the court refused to 
insert "hereinbefore"). # 

Other instances of supplying words are:—" Life ” supplied in the memorial of 
an annuity (Flight v. Lake (Lord) (1835), 2 Bing. (if. o.) 72); "hereinbefore 
declared" read as “hereinbefore recited to have been dedared" (Ilanbury v. 
Tyrell (1856), 21 Beav. 322, 326); “ without issue” supplied in marriage articles 
so os to make a gift over take effect only on death without issue and so save 
the interests of children (Targus v. Puget (1751), 2 Ves. Sen. 194; Kentish v. 
Newman (1713), 1 P. Wms. 234); all Children who “ being sons ” should attain 
twenty-one read as “being sons or daughters” (Be DaniePs Settlement Trusts 
(1875), 1 Oh,D. 375, 0. A.; and see Wight v, Dicksons (1813), 1 Dow, 141,H.£u, 
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Sam. t. transposed (c). Abbreviations will be construed so as to give effect to 
Correction the instrument (d). And the court will, from the general frame of 
of Errors by a settlement, collect the intent contrary to the effect of a particular 
Intrinsic clause (e). Hence the rule:— 

Evidence. When the court can clearly collect from the language within the 
four corners of a deed, or other instrument in writing, the real 
intention of the parties, it is bound to give effect to it by supplying 
anything necessarily to be inferred from the terms used, and by 
rejecting as superfluous whatever is repugnant to the intention t so 
discerned (/). 

Repugnant 799. If there are two clauses or parts of a deed repugnant to 
clauaea. eftC h other the lirst will be received and tlio latter rejected, unless 
there is some special reason to the contrary (//). But this is an 
expedient to which the court very reluctantly has recourse, and 
never until it has exhausted every other means in its power to 
reconcile apparent inconsistencies (h) And the rule is subordinate 
to the general principle that the intention must be ascertained from 
the entire contents of the deed (-/). Hence, when one clause is in 
accordance with, and the other is opposed to, the real intonlion, the 


nud compare, as to a will, Greenwood v. Greenwood (1877), 5 C'h. D. 904, C. A.). 
But the couit will not supply a word so as to alter the legal effect of limita¬ 
tions as exjnessed; it will not read “in fee” as “in fee simple” (lie Ethel 
and MUehrl’s and Butler's Contract, [1901] 1 Ch. 945). 

(c) “ Words shall be transposed and marshalled so os the feoffment or grant 
may take effect” (Co. Litt. 217 b). In Uredale v. Halfpenny (1723), 2 P. Wms. 
151, a portions term in a main age settlement was transposed so as to take 
precedence of the limitations in tail; in Fenton v. Fenton (1837), 1 Dr. & Wal. 
66, a power to make provision for “ such younger child or children,” following 
a limitation to Bons, was transposed so as to follow a limitation to daughters, 
and enable “ such ” to refer to both sons and daughters. 

(d) Hie numerna et sennit abbreviationum acciptendus est tit coticessio non sit 
inanis : thus “ tot' ill' maner' " in an old deed might he read in the singular or 
plural, according to the context (Shrewsbury’s (Earl) Case (1610), 9 Co. Bop. 
46 b, 48 a). 

(r) Northumberland (Earl) v. Egremont (Earl) (1759), 1 Eden, 435, per ITENLRY, 
Lord Keeper, at p. 446; Arundell v. Arundell (1833), 1 My. & K. 316. A torm 
given absolutely has been held to be determinable on death without expt „ss 
words to that effect (Coryton v. Helyar (1745), 2 Cox, Eq. Cas. 340). 

(/) G/eyn v. Neath Canal Co, (1368), L. R. 3 Exch. 209, per Kelly, C.B., at 
p. 215; Beaumont v. Salisbury (Marquis) (1854), 19 Beav. 198, per Romilly, M.R., 
at p. 206. For cases on the construction of an instrument where a printed form 
had been used, see Robertson v. French (1803), 4 East, 130, at p. 135 ; Glynn v. 
Mar get son <& Co., [1893] A. 0. 351, at pp. 354, 358. 

(g) “ The general ralo is that, rf there be a repugnancy, the first words in a 
deed, find the last words in a will shall prevail ” (Doe d. Leicester v. Biggs (1809), 2 
Taunt. 109, per Lord Mansfield, C.J., at p. 113; Bateson v. Gosling (1871), L. R. 
7 C. P. 9, per Willes, J., at p. 12; Shep. Touch. 88; Cole v. Bury (1626), Lat. 
264; Re Weller’s Settlement (1850), 17 Sim. 221, 222; Bush y. Watkins (1851), 14 
Beav. 425, 432). Thus in a gift in frank-marriage a clause reserving rent was 
void ( Cother v Merrick (1657), Hard. 89, 94). In Seaman’s Case (1610), Godb. 166, 
a lease was made habendum, after an existing term, for twenty-three years, to be 
accounted from the date of these presents ; the latter words were rejected, and 
the twenty-three years ran from the end of the existing term. In Cope v. Cope 
(1846), 15 Sim. 118, in the phrase “ £1,000 sterling lawful money of Ireland? 
the words “ of Ireland” were rejected. 

J h) Bush v. Watkins, supra, 
f) See p. 488, onto. 
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fonner must be received and the latter rejected whatever their 
relative position (ft). 

A covenant which, taken by itself, is clearly a personal 
covenant cannot be qualified by a proviso excluding personal 
liability; such a proviso is repugnant and must be rejected (©. 
But a proviso which is at first sight repugnant to the principal 
clause may be reconciled with it by varying the effect of that 
clause. Thus a release to one of two partners, with a proviso that 
ths release shall not prejudice the claims of the releasor against the 
other partner, operates not as a release—in which case the proviso 
would be repugnant—but as a covenant not to sue (m). 

Sect. 4. —When an Instrument is Void for Uncertainty. 

800 . An uncertainty upon a written instrument which remains 
after all methods of interpretation have been exhausted may some¬ 
times be removed by the election of one of tho parties; as (1) where 
there is a grant of one of certain definito things (w), or of land 
defined in amount, but indefinite in position (o); or (2) where a 
grant of a definite thing may operate in either of two ways ( p ). Bui 
in the former case there must bo a certainty in the nature or 
amount of the gift, and an uncertainty only in the specific gift; if 
the gift is such as to he reducible to certainty, not by mere election, 
but by assessment or other means for which no provision is made, 
the uncertainty cannot be removed (q). There is no right of election 
against the Crown (r). 


{It) “ There is no doubt that . . . effect ought to be given to that part which 
is calculated to carry into effect the real intention, and that part which would 
defeat it should be rejected ” ( Walker v. (tiles (1848), 6 0. B. 062, per Wilde, O.J., 
at p. 702; J’arJehurst v. Smith (1742), Willes, 327, 332); compare Re By water. 
Bywater v. Clarke (1881), 18 Ch. I). 17, 24, C. A., as to wills. 

(l) Furnivall v. Coombce (1843), 5 Man. & G. 730, 751, 752; compare 
Seayood v. 77 one (1634), Cro. Car. 366, as to a proviso postponing the immediate 
operation of a surrender of copyholds. But a proviso merely limiting the 
porsonal liability under the covenant, without destroying it, is good (Williams 
v. Hathaway (1877), 6 Ch. D. 5-14, 549). 

(m) Solly x. Forbes (1820), 2 Biod. & Bing. 38; compare Bateson v. Gosling 
(1871), L. R. 7 C. P. 9, where a deed of arrangement releasing the debtor, with 
a proviso reserving the rights of crcditois against securities or sureties, was 
similarly construed. 

(n) “ If I give you one of my horses, although that be uncertain, yet by your 
election that may be a good gift” (Mervyn v. Lyds (1553), 1 Dyer, 90a, 91 a; 
Shep. Touch. 250; Vin. Abr. tit. Grants, H, 6; Bac. Abr. tit. Grants, H, 3; 
SavtU Brothers , Ltd. v. Bethell, [1902] 2 Ch. 523, 638, C. A.). 

(o) “ The moiety of a yawl-land ” in a certain waste ( HungerfordLs Case 
(1585), 1 Leon, 30); a lease of a farm containing 437 acres “ except 37 acies 
thereof ” ( Jenkins v. Green (No. 1) (1858), 27 Beav. 437). 

(p) Heyward's (Sir Rowland) Case (1595), 2 Co. Rep*35 a, where the instru¬ 
ment might operate either as a demise or a bargain and sale. 

(q) As a sale of all the trees “ that can be spared ” {Mervyn v. Lyds, supra ); 
a reservation of “the necessary land for making a railway " {Pearce v. Waits 
(1875), L. R. 20 Eq. 492); “ If I bargain with you that I will give you for your 
land as much as it is reasonably worth, this is void for default of certainty ; but 
if the judging of this be referred to a third peison, and he adjudge it, then it is 
good "{Menyn v. Lyds, supra). 

(r) Hunger ford's Case, supra; Brand v. Todd (1618), Noy, 29; but any 
reference w the grant which enables the thing granted to be ascertained with. 
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801. Where an uncertainty is curable by election, the election lies 
with the party who has to do the first act towards completion of the 
grant (s) ; thus, where the grant has been actually made, though in 
an uncertain form, the grantee can complete it by taking one of the 
various things offered him (t), or by otherwise selecting the par¬ 
ticular gift within the specified limits (a). But if the matter lies 
only in agreement, then the grantor can fulfil his agreement in 
accordance with his own election (b). In the ease of a lease 
determinable at various periods the option of determining it lips 
with the lessee (unless otherwise provided); this result is assisted 
by the maxim that the lease is to be construed most favourably to 
the lessee (c). 

If no interest passes until the election, the election must bo made 
in the lifetime of the parties, as where A. gives to B. one of his 
horses. The certainly begins, and the property passes, when the 
election is made by B. talc'ng a particular horse; and this must be 
in the lifetime of tho donor and donee. But if an interest passes, 
and the only doubt is as to the titlo by which it shall be taken, 
then the continued life of the parlies is not necessary ( d ). 

If the election relates to a particular piooo of land which is to be 
granted or reserved, and the conveyance is to operate at common 
law and not under the Statute of Uses, the effect of tho conveyance 
and subsequent election would be to create a freehold in Jutnro , and 
henoe the conveyance is void (e). 

802. If after every effort has been made to construe the deed by 
intrinsic evidence, with the assistance of such extrinsic evidence as 
is admissible under the foregoing rules (including in the case of a 

certainty will bo sufficient to validato tho grant ( Doe d. Devine v. Wilson (1855), 
10 Moo. P. 0. C. 502, 525). 

(a) “lie who is tho first agent, and ought to do the first act, shall have tho 
election ” (Heyward's (Sir llowlaml) Case (1595), 2 Co. Eep. 35 a, 36 a, 37 a; 
Co. Litt. 145 a). 

(t) Mervyn v. Lyds (1553), 1 Dyer, 90 a, 91 a; Shep. Touch. 251. “If A. says 
to B., * I grant you a horse out of my stablo,’ ho puts it in tho power of B. to 
take which horse he shall think proper” (Vann v. Spurrier (1803), 3 Bos. & P. 
399,403). See also Reed v. Kilburn Co-operative Soiiety (1875), L. B. 10 Q. B. 26i. 

(а) As whore there is a grant of a specified amount of land in a defined larger 
area (Hungerford's Ouse (1585), 1 Leon. 30), or a reservation in similar form 
(Jenkins v. Oreen (No. 2), (1859) 27 Leav. 440), or a grant of land of spocified 
annual value (Cdlthrop's Case (1574), Moore (k. b.), 101). In Lee's Case (1578), 

1 Loon. 268, which appears to be contra, tho adionation was perhaps not complete. 

(б) Under an agreement' to grant a lease of a farm of 437 acres, reserving 
37 acres, the selection is to be made by tho person granting the lease 
(Jenkiiys v. Oreen (No. 2), supra); if a condition be, tnat the obligor shall enfeoff 
a man of estate D. or S. upon request, the obligor has his election of which of 
the two he shall enfeoff him (1 Boll. Abr. tit. Condition (Y), pi. 3, p. 446; Vann 
v. Spurrier (1803), 3 Bos«& P. 399, 403). 

(c) Vann v. Spurrier, supra; Doe d. Welb v. Dixon 1807), 9 East, 16; Powell 
V. Smith (1872), L. B. 14 Eq. 86. 

(<I\ See Heyward'8 (Sir Rowland) Case, supra: “ Where the thingB are several, 
nothing passes before election, and the eleotion ought to be precedent; but 
when one and the same thing shall pass, there it passeth presently, and the 
eleotion of the title may be subsequent "; Savill Brothers, Ltd. V. Bethell, [1902] 

2 Oh. 623, 639, 0. A. 

(e) Bullock v. Burdett (1668), 3 Dyer, 281 a; Savill Brothers, Ltd. v. Bethell, 
Ittfgp, at p. 640. 
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latent ambiguity direct evidence of intention), the deed is unintelli¬ 
gible ( f ), or there remains an uncertainty which is not removable 
by election, either the whole deed or the particular clause, as the 
case may require, will be held void for uncertainty (g ). Put this is 
only done with reluctance (h); and in cases of ambiguity it is a 
settled canon of construction that a construction which will make 
the clause valid is to be preferred to one which will make it 
void (i). 

• Sect. 5. — Recitals. 

Sub-Sect. 1. — Variance between liccitale and Operative Part. 

803. In tho construction of an instrument the recitals are 
subordinate to tho operative part, and consequently, where the 
operative part is clear, this is treated as expressing the intention of 
the parties, and it prevails over any sugge stion of a contrary inten¬ 
tion afforded by the recitals; but where the operative part is 
doubtful, then the recitals can be used to explain its meaning ( k ); 


(/) Thus, whoro a lessor of minerals reserves to liimsolf rights of working 
the non-demised minerals by a clauso to which no definite meaning con be 
givon, tho clause will bo rejected (Mundy v. Rutland [Duke) (1883), 23 Ch. D. 
81, 0. A.). 

(g) Mervt/n x. Lyds (15/33), 1 Dyer, 90 a (a patent ambiguity not curable by 
election); Chtyncy's (Lord) Case (1591), 6 Co. nop. 68 a (a latent ambiguity, where 
there was no direct evidence of intention to determine it); seo llacon, Elementary 
Rules,r. 23; Shop. Touch. 250,251. An uncertainty as to the commencement 
of a lease oannot be cured by election (A non. (1674), 1 Mod. Eep. 180; though 
see Anon. (1591), 1 Leon. 227). 

(h) “ Tho books are full of cases whoro every shift, if I may so speak, has 
been resorted to, rather than hold the gift void for uncertainty ” ( Doe <1. Winter 
v. Perratt (1843), 6 Man. & G. 314, H. L , per Lord Brougham, at p. 362 (on a 
will)). 

(i) Mills v. Dunham, [1891] 1 Ch. 576, 0. A., per Kay, L.J., at p. 590 ; and it 
seems that the court will not allow an agreement to be ineffective on tho 
ground of uncertainty, where tho defendant’s doaling has beon unfair. The 
plaintiff would perhaps be entitled to the whole estate if the part could not 
be ascertained ( Chattwic v. Muller (1878), 8 Ch. D. 177). 

( k ) Jlail(iI v. Lloyd (1829), 5 Russ. 330, per Leach, M.R., atp. 344 ; see Walsh v. 
Trevanion (1850), lb Q.B. 733, per Patteson, J.,atp. 751 ; Youngx. Smith (1865), 
35 Beav. 87, per Rom ILLY, M.R., at p. 90; Re Moon, Ex parte Davies (1886), 17 
G. B. D. 275, C. A., per Lord Esher, M.R., atp. 286; Orr v. Mitchell, [1893] A. C. 
238, per Lord Macnaohtkn, at p. 254. A recital cannot control clear words in 
the operative part; soe Holliday v. Overton( 1852), 14 Beav. 467,470; Cholmondelcg 
(Marquis) v. Clinton (Lord) (1819), 2 B. & Aid. 625; Alexander v. Croslie (1835), 
L. & G. temp. Sugd. 145; Leggott x. Barrett (1880), 15 Ch. D. 306, C. A., per 
Breh, L.J., at p. 311; Dawes v. Tredv<ell( 1881), 18 Ch, D. 354, C. A., per 
JxsBTSli, M.R., at p. 358. On tho other hand, a recital may explain doubtful 
words in the operative part; see lie Michell's Trusts (1878), 9 Oh. D. o^C. A., 
per Jsssel, M.R., at p. 9: “Wo may consider it settled by authority, that 
where the words of a covenant are ambiguous and difficult to deal with, we may 
resort to the recitals to see whether they throw any light on its moaning ” ; see 
Bath (Earl) and Mountague's (Earl) Case (1693), 3 Cas. in Oh. 55, 101, And 
though the words of the operative part might by themselves be capable of a 
different meaning from that suggested by the recitals, yet recourse may be had 
to the recitals to explain them (Owyn v. Neath Canal Co. (1868), L. E. 3 Exch. 
209, per CHANNEL!,, B., at p. 219 ; Cholmondeley (Marquis) v. Clinton ( Lord) 
(1820), 2 Jac. & W. 99 — 101 ; Re Coghlan, Broughton v. proughton, [1894] 3 Ch. 
T7, 84). It has sometimes been suggested that a perfectly dear recital may 
ooptrol the operation of a deed (Boyd v. Petrie (1872), 7 Ch. App. 383, 392 ; 
Australian Joint Block Bank y. Baxley, [1899] A. 0. 396, P. 0.); bat wherethe 
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and while, for the purpose of construing the operative part, the "whole 
of the instrument may be referred to, yet the recitals leading up to 
it are more likely to furnish the key to its true construction than 
the subsidiary clauses of the deed ( l ). Recourse may be had to a 
recital to determine as between two possible meanings of the opera¬ 
tive part, although one of the meanings is the more obvious, and 
would necessarily be preferred if no light could be derived from the 
rest of the deed (w). A recital may be used to affirm a result which 
the deed would naturally produce, and which is not expressed in the 
operative part (n). A misrecital of an interest which is referred to 
in the operative part will not affect the construction if the intontion 
is clear (o). 

804. The following are instances of the failure of recitals to 
control the operative part:—Where a bond recites the penalty as 
a sum smaller than the penal sum actually mentioned (p). Parcels 
in a deed described with certainty are not cut down by recitals 
showing that something less was intended to pass (q ); nor are 


court cannot effect the intention by giving the operative words a meaning which 
they will fairly boar, tho pioper remedy is to ratify tho deed {(hvyn v. Neath 
('anal Co . (1868), 1,. It. 3 iixoh. 209 ; Young v. Smith (1865), 3.) Boar. 87, 90). 
Though iu Barratt v. Wyatt (1862], 30 Roar. -142, ltoMir.r.Y, M.R, secuis to 
have intimated that tho couit might, in tho case of obvious failure of the 
operative part to carry out a specific recital, road tho deed as amended in 
accordance with the recital. See, however, the principle enunciated by the 
same judge in Young v. Smith , supra . 

U ) Orr v. Mitchell , [1893] A. 0. 238, per Lord Macnaghten, at p. 254. 

(m) Orr v. Mitchell , supra. 

( n ) As in a mortgage dcod the liability to pay interest (Ashwell v. Staunton 
(1861) 30 Beav. 32). 

(<>) Thus the grant of a reversion upon a loose is good, notwithstanding an error 
in therocital of the lease ( Withes v. Casson (1615), Jlob. 128); compare Moody v. 
J.cwrn (1593), Cro. Eliz. 127, where a grant following a misrecital of a fine was 
adjudged good, “ for there is sufficient certainty of the thing granted, and of the 
intontion of the parties to grant it.” But an error in the recital of a lease may be 
important where it occurs in a grant of a new lease intended to take effect upon 
its determination (Co. Litt. 46 b; Bath's (Bishop ) Case (1605), 6 Co. Hop. 34 b, 
36 a; Miller v. Manwaring (1635), Cro. Car. 397); and if the misrecital is euoh that 
tho new lease purports to be limited to tako effect on the determination of a 
lease which is m fact non-existent, the new loose will commence at once, even 
though it thereby runs out before the oxistuig lease ( Foote v. Berkly (1668], 
1 Lev. 234). If possible, however, tho new lease will be read so as to avoid this 
result (see Skinner v. Cray (1595), note to Mount v. JlodgJcin (1555), 2 Dyer, 116 a; 
Foote v. Berkly, supra), ft has been held that a misrecital of a sum due under 
a lease—a rent of £170 instead of £140—in a collateral bond for payment of 
the sum cannot be corrected by reference to the lease itself (.Lainsott y. 
Trenton (1834), 1 Ad. & El. 792). See, as to a misrecital of title, Moseley v. 
Motteux (1842), 10 M. & W. 533 ; and as to erroneous recital of a draft will in 
an instrument purporting to carry out the intention of the draft, Be Carter's 
Trusts (1869), 3 I. ft. E*. 495. 

(p) Ingleby v. Swift (1833), 10 Bing. 84, where the sum in the reoital was 
£600 and in the operative part £1,000; the debt due at the time of action 
exceeded £500, and the question was whether the liability of the sureties could 
be restricted by the recital; Samson r. Bell (1809), 2 Camp. 39; compare Australian 
Joint Stock Bank y. Bailsy, [1899] A. 0. 396, P. 0.; and see Evans y. Earls 
(1854), 10 Exoh. 1. 

(?) Where, in a marriage settlement, there was a recital of the settlor's 
intention to settle all his estate except the lands of ”B. M and its sub¬ 
denominations, and there was in the operative part a specific conveyance of 
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they extended by recitals that more was to pass (?•). A covenant in 
a marriage settlement on the part of both spouses to settle after* 
acquired property of the wife will bind the wife, although 
according to the recitals it is the husband only who is to 
■ covenant («). On the other hand, a covenant by the husband only 
will not be extended by the recital of an agreement for settlement 
of after-acquired property so as to be a covenant by the wife 
also (t). 

806. The following are cases where the recitals assist the 
construction of the operative part:—Where there is an ambiguity 
in the operative part as to the property affected («); where the 
operative part contains general words, and the recital shows 
that only specific property, comprised in the general words, was 
intended to pass (b ); and where the recital shows that a limita¬ 
tion in point of time must be placed on the operative part(c). 


“K.,” one of the sub-denominations of “ 13.,” it was held that “ K.” passed 
( Alexander v. Croslie (183,3), L. & G. temp. Sugd. 145); compare Ex parte Yount/ 
(1839), 4 Deao. 185 (recitals relating to joint property of partners did not control 
operative part which extended to soparato property) ; Ex parte Qlyn (1840), 
1 Mont, D. & De G. 29 (recitals relating to freeholds subject to a charge did 
not prevent operativo part affecting freeholds not so subject and copyholds); 
see also He Owen's Trust (1835), 1 Jur. (n. 8.) 1009. as to interests includod in 
operative part of settlement, but not in recitals; Youth v. Jones (1844), 14 Sim. 131. 

(r) Macnamara v. Carey (1867), 1 I. E. Eq. 9 (recital in settlement of 
agreement to settle fivo distinct denominations of land: two were omitted from 
operative part; thoso did not pass). 

(«) Willoughby v. Middleton (1862), 2 John. & H. 314. So an absolute covenant 
not to do an act will not be qualified by a recital of an intention that it may 
be done on payment (see Bird v. Lake (1863), 1 Horn. & M. Ill); and an 
absolute covenant for title will bo enforced even as regards a defect appearing 
in a recital (-Page v. Midland Rail. Co., [1894] 1 Oh. 11); though a doubtful 
covenant may be explained by a recital (Re Coghtan, Broughton v. Broughton , 
[1894] 3 Oh. 76, where a covenant by a wife to settle property acquired during 
her life was restricted by the recital to property acquired during coverture). 

(t) Hammond v. Hammond (1834), 19 Beav. 29; Young v. Smith (1865), 
35 Beav. 87; Re Webb's Trusts (1877), 46 L. J. (cn.) 709; Dawes v. Tredwcll 
(1681), 18 Oh, D. 354, 0. A. But if the husband covenants that he and his wife 
6hall settle, and she executes the deed, the recital will justify the dood being 
read as containing a covenuut by the wife (Re De Ros' Trust, Hardwicke v. 
Wilmot (1885), 31 Ch. D. 81). 

(а) TraZ«A v. Trevanion (1850), 16 Q. B. 733. 

(б) 41 Though words of specific description are not easily dealt with, yet gonoral 
words are; and though general words may he in themselves large enough, yet 
if, upon the whole soope of the instrument, as to which special regard is to be 
had to what I call introductory recitals, it appears it was not the intention of 
the parties to pass these properties, it will not pass them ” (Howard v. Shrewsbury 
(Earl) (1874), L. R. 17 Eq. 378, per Jessel, M.R., at p. 391; Moon v. Magmth 
(1774), 1 Cowp. 9 ; Doe d. Meyrick v. Meyrick (1832), 2 Or. & J. 223; Rooke v. 
Kensington (Lord) (1856), 2 K. & J. 753; Hopkinson v. Lusk (1865), 34 Beav. 215; 
Re Durham(Earl), Grey (Earl) v. Durham (Earl) (1887), 67*L.T. 164; see Neams 
v. Moorsom (1866), L. R. 3 Eq. 91, per Lord Romilly, M.B., at p. 97; Orr v. 
Mitchell, [1893] A. 0. 238; Jenner v. Jennet (1866), L. B. 1 Eq. 361); and as 
to the interests comprised in a disentailing deed, see Grattan v. Langdale 
(1888), 11 L. B. It. 473. 

(c) Arlington (Lord) v. Merricko (1672), 2 Wms. Saund. 411 (fidelity bond 
restricted to the original six months of office as appearing from a recital); so 
Liverpool Waterworks Co. ▼. Atkinson (1805), 6 East, 607; and as to recitals 
— fofang Ole construction of covenants for title, see Barton v. Fittgerald (1812), 
16 East, 530, 641. 
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After a recital that the assignor is entitlod to a specific share of 
property under a will or settlement, an assignment of that specific 
share “ or othor the part or share, parts or shares ” to which he is 
entitled will, if the rest of the instrument supports the recital, be 
restricted to the specific share (d). An apparent inaccuracy in a' 
covenant may be corrected by restricting it in manner indicated by 
a recital (e ); and the omission in the operative part of reference to 
a person who executes the doed may be supplied from a rocital(/). 

806. Releases are specially liable to have general words in the 
operative part controlled by the recitals. The general words in a 
release are limited always to those things which were specially in 
the contemplation of tho parties at the time when the release was 
given ( g ); and since it is the ollico of recitals to state the par¬ 
ticular considerations upon which a doed is founded, they naturally 
control the operation of the roloaso (h). Thus, if in a release of 
debts there are recitals as to tho specific debts to bo released, the 
release will operate only as to these debts (i); and a release to an 
administrator, founded on a rocilal of spoeified assets having been 
got in, will not extend to other assets (k). Similarly, a power of 
attorney is liable to be restricted by i.he recitals. In a power of 
attorney, reciting the principal’s intenood absence abroad and his 
desire to appoint attorneys to act during his absence, tho operative 
part, though unlimited, was held to be confined to the principal’s 
absonce (l) The above rule has been applied to indemnities and 
guarantees (»i). 


(d) Gray v. Jjtmmck (Karl) (ISIS), 2 J)o G. & Km. 370; Childers v. Ear diry 
(i860), 28 Bonv. 648. 

(e) Re. Neal’s Trusts (1857), I Jur. (n. b.) 0. Apparently a recital has moro 
effoct in controlling tho language of a covenant than of a grant; boo Maclurcan 
V. Lane (18.78), 7 \V. It. 185. 

(/) Dent v. Clayton (1864), 33 L. J. (oil.) 503 (recital that wife, who executed 
tho deed, joined to release dower, but the wife not mentioned in operative part 
as releasing). 

(g) London and South Western Jtuil. (Jo. (Directors etc.) v. Jilachnore (1870), 
L. It. 4 II. L. 010, per Lord Westui/iiy, at p. 623. Seo also Shilheck v. Hilton 
(1860), L. R. 2 Eq. 587. 

(h) “ If a rolcase is given on a particular consideration incited, notwithsi -.nding 

that tho release concludes with general words, yet tho law, in order to prevent 
surprise, will construe it to relate to the particular mattor reoited, which was 
under the contemplation of the \ artics and intended to bo released ” ( Ramsden 
v. Hylton (1751), 2 Yes. Sen. 301, per Lord IIaudwtckk, L.O.,at p. 310); see Be 
Perkins, Poyser v. Beyjus, [1898] 2 Oh. 182, 0. A., per LiNDLEY, M.R., at p. 190 ; 
Lampon v. Corks (1822), 5 B. & Aid. 606, per Best, J., at p. 611; Thorpe v. 'Thorjie 
(1701), 1 Ld. Raym. 235, 662. So concurrence in a conveyance to obviato a 
specified objection as to title binds the concurring party only as regards that 
objection ; contra, if he concurs to obviate objections generally (Uraybroke (Lord) 
V. Inskip (1803), 8 Yes. 417 ; Cholmondeley (Marquis) v. Clinton (Lord) (1817), 
2Mer. 171, 355). , 

(t) Payler v. Homersham (1815), 4 M. & S. 423. Similarly as to causes of 
action (Simons v. Johnson (1832), 3 B. & Ad. 175). Though in the absenee of 
such recitals the general words will have effect (see Lampon v. Corhe, supra, 
at p. 011). 

(&) Anon . (1862), 31 Beav. 910; see Undo v. Lindo (1839), 1 Bear. 496; 
Turner v. Turner (1880), 14 Oh. p. 829 (assets got in by th@ administrator after 
release not induded in release); see Major y. Salisbury (1845), 14 L. J. (o. b.) US 

(h Darby y.' Ooutts <9, Co. (1885), 29 Oh* I). 500. 

(m)' As to indemnities, Boyes y. BlucJc (1853), 13 0. B. 652; as to guarantees. 
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Sub-Sect. 2.— Effect of Recital at a Covenant (n). Biot. 5. 

807. For a covenant no technical language is needed, and any 

words in a deed which show an intention that the parties or one of Where recital 
. them shall be bound to do or not to do a thing will constitute a 
covenant (o). Such an intention may appear from a recital, and 
then, in the absence of any contrary indication in the deed, the be bound, 
recital will operate as a covenant (p). This will be so where the 
recital is that one party has agreed to do or not to do a certain 
thing! as to pull down a mill and build a larger one (</); to settle 
property (?•); to pay a composition on his own debts (a), or to pay 
the debts of another ( t ); not to enforco a debt till the security for 
it has been realised (a); in a separation deed, that the husband and 
wife have agreed to live apart (6); that one party shall have a 
certain share of profits (c); or where the recital is that a certain 
thing is intended to be done ( d ). And a recital or acknowledgment 
that a certain sum of money is due may be construed as a covenant 
to pay it (e). But for a recital to amount to a covonaut it must be 
plain upon the whole deed that it was so intended (/). The court 
will be cautious in spelling a covenant out of a recital in a deed, • 
because that is not the part of the deed in which covenants are 
usually expressed ( g). 

808. A recital will not operate as a covenant if it appears on the Recital 
whole instrument to have been introduced for some other purpose, introduced 
Thus, where a recital that a debt is due is introductory to a charge for purpose. 1 
the debt given by the operative part, it will not amount to a covenant 1 


Pearsall v. Summersett (1812), 4 Taunt. 593; Ravi v. Cooper (1842) 9 M. & W. 
701; but see Ransom v. Bell (1809), 2 Camp. 39. 

(») As to the effect of recituls as estoppels, see title Estoppel ; and as to tho 
effect of a recital as an execution of a power, soe title Powees. 

(o) See p. 476, post. 

( p) Aspdm v. Austin (1844), 5 Q. 33. 671, per Lord I iewmait, C. J., p. 683; see 
Severn and Clerk's Case (1588), 1 Leon. 122. 

(q) Sampson v. Easterby (1829), 9 13. & C. 505; (1830) 6 Bing. 644, Ex. Oh. ; 
here the construction was assistod by an oxpross covenant to keep the new 
mill in repair. 

(r) Buckland v. Buck]and, [1900] 2 Ch. 534 (see p. 540); soe Graves v. White 
(1680), Froein. (cm.) 57, and Duckett v. Gordon (I860), 11 1. Oh. R. 181, where, 
in a marriage settlement, it was recited that the wife s father desirod to sottle 
property. 

(a) Lav v. Mottram (1865), 19 0. B. (N. s.) 479; Brooks v. Jennings (1866), 
L.R. 1 0. P. 476. 

(t) Saltown v. Houston (1824), 1 Bing 433; Carr v. Roberts (1833), 5 B. & Ad. 
78. * 


(а) Farrall v. HRditch (1859), 5 C. B. (it. 8.) 840. 

(б) Re Weston, Davies v. Tagart, [1900] 2 Ch. 164, 

(c) “ One-third part of coals digged ” {Barfoot v. Freswell (1675), 3 Keb. 465 : 
“Were it but a recital, that before the indenture they were Agreed, it is a 
covenant,” per Hale, 0. J.). 

(d) Hollis v. Carr (1676), 2 Mod. Rep. 86. 

(e) Isaacson v. Harwood (1868), 3 Oh. App. 225 ; Brice v. Carre (1661), 1 Lev. 
47; Saunders v. Miltome (1866), L. R. 2 Eq. 573; Jackson v. North Eastern 
Rail. Co. (1877), 7 Ch. D. 573, 583; compare Cheslyn v. Dolby (1840), 4 Y. & Ot 
(ex.) 238. 

(/) Borrowts v. Borrowes (1872), 61. R. Eq. 368. 

(g) Farrall v. HUditch, supra , at p. 854. 
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So as to make the debt a specialty debt (h). And, in accordance 
with the rales that the operative part prevails over the recitals (t), 
and that expressed terms exclude implied terms ( k ), a recital will 
not create a covenant where the operative part contains an express 
covenant dealing with the same subject-matter (2). 

Sect. 6. —Receipt Clauses. 

809. A receipt for money, though contained in an instrument 
under seal, is not conclusive that the money has been in fact paid, 
and parol evidence can be given of the non-payment of the whole 
or part of it(m). Where, however, a purchaser—that term being 
used to include a lessee or mortgagee or other person who for 
valuable consideration takes or deals for any property (n )— 
derives title under a deed containing in its body, or having indorsed 
upon it, a receipt for consideration in money or otherwise, and 
has not notice that the consideration was not in fact paid or given, 
then in his favour the receipt is sufficient evidence of the payment 
or giving of the whole amount thereof (o). 

810. A transferee of a mortgage is, in the absence of any 
circumstances which should arouse suspicion, entitled to rely upon 
the mortgage money having been duly advanced in accordance with 
the receipt clause, and is not bound to get the mortgagor’s admission 
of this fact by concurrence in the transfer or otherwise ; though he 


(A) Courtney v. Taylor (1843), 6 Man. & G. 851, 868; lven v. Elives (1854), 
3 Drew. 25 ; Stoner. Va?i Ileythuysen (1854), Ivny 721; Marryat v. Marry at (1860), 
28 Beav. 224, 226; Isaacson v. Harwood (1868), 3 Oh. App. 225, 228; Jackson 
v. North Eastern Rail. Co. (1877), 7 Oh. 1). 573. It seems that a recital of a 
debt will readily be assumed to be for some other purpose than to create a 
covenant, for it is easy to insert a covenant for payment if this is intended 
( Courtney v. Taylor, supra). A recital that consideration money has been paid, 
when in fact it has not been paid, does not imply a covenant to pay it ( Morgan's 
Patent Anchor Co. v. Morgan (1876), 35 L. T. 811). 

(1) See p. 459, ante. 

(A) See p. 442, ante. 

(2) Dawes v. Tredmll (1881), 18 Ch. D. 354, 0. A. ; compare Young v. Smith 
(1865), L. R. 1 Ejp 180. 

(m) A receipt in a deed—provided it was not merely indorsed on the deed and 
under hand {tampon v. Corke (1822), 5 B. & Aid. 606, 612)—formerly operated 
at law to estop the person who had given it from saying that the money had 
not been paid ( Baker v. Dewey (1823), 1 B. & 0. 704, 707; see Rowntree v. Jacob 
(1809), 2 Taunt. 141, 143); but this was not so in equity ( Hawkins v. Gardiner 
(1854), 2. Sm. & G. 441; Wilson v. Keating (1859), 27 Beav. 121, 126; see 
Copptn v. Coppin (1725), 2 P. Wm& 291, 295); and at law, too, the fact of non¬ 
payment might in some oases be proved, as where a cheque was dishonoured 
(2/ewreKv. Whiimarshl 1841), 5 Jur. 963); but not where the receipt was founded 
on a miscalculation Warding v. Ambler (1638), 3 M. & W. 279). The receipt 
was not an estoppel where it was not on absolute acknowledgment of payment, 
but referred to and was qualified by a recital of an agreement to pay ( Bottrell v. 
Bummers (1828), 2 T. & J. 407; Lampon y. Corke, supra); and since the 
Judicature Act, 1873 (36 & 37 Yict. c. 66), the rule in equity bias prevailed. It 
follows that the unpaid purchase-money will be secured by the usual vendor’s 
lien {Winter v. Anson {Lord) (1827), 3 Russ. 488). 

(n) .Conveyancing and Law of Property Act, 1881 (44 & 45 Yict. o. 41), 
«. 2 (viii.). 

(o) Ibid., s. 55; see Simmer v. Webster, [1902] 2 Ch. 163. < 
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f akes the risk o! any change having taken place in the account since Shot. 6. 

the date of the mortgage (p). But the circumstance that the deed is Receipt 
a transaction between a solicitor and his client may put a subsequent C lause s, 
purchaser upon inquiry, as to whether the purchase-money was in 
fact paid, and debar him from relying on the receipt (q); provided 
that the purchaser has actual or constructive notive of the existence 
of this relationship (r). 


Sect. 7. —The Properly Conveyed. 

Sub-Sect. 1. —The Parcels (Pule of Falsa demonstratio ) 

811 . The property comprised in a deed—or the “parcels"—is Description of 
described by terms having either a general or specific meaning, and property, 
usually by two or more of such terms. Where possible, full effect 
will be given to all the terms of description. Thus, a grant of all Words of 
the grantor’s freehold land in the county of Hampshire contains a restriction, 
general and also a specific term, and effect is given to both by 
treating the specific term as restricting the general term. 
Consequently, of all the grantor’s freehold land only that situate 
in the county of Hampshire will pass (s). In such a case both the * 
descriptions are required in order to define the particular property 
which is being dealt with. 

But it may be that of the various terms used some are sufficient words of 
to define the property with certainty, and the rest add a description false descrip* 
which is not true; if, for example, there is a grant of a specified tion * 
house, with words sufficient to ascertain it with certainty, and then 
there is added “now in the occupation of A.,’’ when the house is in 
fact in the occupation of B.^In this case the additional words 
cannot be treated as words’Restricting the previous description. 

They are simply untrue, or, in the usual phrase, they constitute a 
falsa demonstratio (t). Since, however, the rest of the description 


Bickerton v. Walter (1885), 81 Ch. 1). 151, 0. A. 
lq) (Presley v. Mousley (1862), 3 Do (t. V. & J. 433, 0. A.; Saunders v. Kent, 
[18.83] W. N. 147 i Powell v. Browne, [1907] W. N, 228, C. A. 

(r) Bateman v. Hunt, [1904] 2 K. 13. 530, C. A. 

(aj See Miller v. Travers (1832), 8 Ding. 244 (a case of a do vise). Parcel or 
no parcel is a question for the jury, but it is the duty of the judge to explain to 
the jury what is the true meaning of any relevant documents (Lyle r. Richards 
(1866), L. R. 1 H. L. 222 ; Kingsmill v. Millard (1833), 11 Exch. 313). This 
meaning may he assisted by reference to the recitals (Doe d. White v. Osborne 
(1840), 4 Jut. 941; see p. 461, ante). Evidence outside the deed is admissible to 
identify the particular lands denoted by the words of the deed (Dublin and 
Kingstown Rail. Co. v. Bradford (1857), 7 I. 0. L. R. 67; Lyle v. Richards, supra, 
p. 239), Words in an instrument of grant, as elsewhere, are to be token in the 
sense which the common usage of mankind has applied to them in reference to 
the context in whioh they are found, and to the circumstances in which they are 
used (Lord v. Sydney (City Commissioners ) (1839), 12 Mdo. P. 0. 0. 473, 497); 
and they may be explained by subsequent possession (Booth v. RattS (1890), 15 
App. Oas. 188, 192, P. 0.). The express mention of certain property-—«.y., 
•' quarries ’’—may show that other property, such as “ mines.’^was not intended to 
pass, on the principle Kxpressio vnius est exclusio alterius, especially where assisted 
by the reoitals (Denison v, Holliday (1857), 1 H. & N. 631), See Francis v. 
Hayward (1882), 22 Ch. D. 177, 0. A (fascia passing as part of a house). 

(f) Ccwenv. TrueJUt, Ltd., [1899] 2 Oh. 309,311,0. A.: “ The characteristic of 
eases within the rule is, that the description, so far as it is false, applies to nc 
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defines the property intended to be disposed of, and the deed must, 
if possible, be supported, the error is not allowed to prejudice the 
grant, and the erroneous addition is rejected. 

812. The latter result is expressed by the rule Falsa demomtratio 
non nocet; but this rule is subject to another rule, namely, 
that the additional words are not rejected as importing a false 
description, if they can bo read as words of restriction (a). 
These two rules govern the construction of parcels. When the 
premises are sufficiently described, as by giving the particular same 
of a close, or otherwise, an erroneous additional description will be 
rejected as a “ falso demonstration ”; but if there is not this 
certainty in the first description—as if it is expressed in general 
terms—and a particular description is added, the latter controls the 
formor and limits the generality of the earlier description (b). In 
case of doubt whethor words aro a false demonstration or words of 
restriction thoy must be taken as words of restriction, for the law 
will not assiuno that the description is erroneous or false ( c ) Of 
course the additional words may bo neither words of restriction nor 
of falso description, but simply an alternative description which 
exactly fits the premises already described (d). Here the further 
description is redundant. 

813. It follows from the first rulo that, where the particular land 
is ascertained with certainty by part of tho description, an erroneous 
statement as to the modo in which title to tho land is derived (r), 

subject at all, end, far no it is truo applies to one only ” (jier LrNDLEY, M.lh, 
quoting flora Jatinau on Wills, oth , 742). 

(а) Non ucript debent verba in dc** ationem /ahum gitce competunt in 
limitationcm veram (Momell v. Fisher K ,■ JJvch. 591, 001). 

(б) Doe (1 .Smith v. Galloway (1833), 5 B. & Ail. 43 (eco per 1’ahkb, J., at p. 51); 
ece Shop. Touch, p. 247 : “ Whenever thovo is iu tlio first placo a sufficient 
certainty anil demonstration, and afterwards an nccumlativo description, and it 
fails in point of accuracy, it will bo rejected”; Webber v. Stanley (1864), 16 
(J. B. (n. s.), 698, per Erle, O.J., at,p. 7o2 ; soo lloe d. Conollyv. Vernon (1804), 6 
East, 51 (on a will). As to words of restriction it may be observed that, usually, 
thoy simply restrict pi rvious genoial words, as whero “ all my lands "—a general 
description—is restarted by tho words “m tho occupation of 0.” The hitter 
words cut off from 11 all mj T lands,” tlio pait in C.’s occupation, and this alone passes. 
Or tho descriptions may bo mutually restrictive, as whero I grant all my lands 
in Hampshire in tho occupation of 0., and I havo lands elsewhere also in O.’s 
occupation. Here the two descriptions “ all my lands in Hampshire ” and “ all 
my lands in O.’s occupation ” ai o mutually restrictive, the parcels actually intended 
cutting off a portion from oach class. Both these cases aro covered by tlio 
dictum , “ If there is some land wherein all tho demonstrations ore true, and 
some wherein part are true and part falso, they shall be intended words of truo 
limitation, to pass* only those lands wherein the circumstances are true” 
( Morrell v. Fisher (1849), 4 Exch., 591, per AlbeusoK', B., at p. 604). 

(c) Bacon’s Law Tracts, Maxims of the Law, 13 ; Doe d. Harris v. Qreathed 
(1806), 8 East, 91, 104 ; Morrell v. Fisher, supra; see Doddington's Case (1594), 
2 Co. Rep. 32 b, 33 a, n. (A). 

(d) E.g., “ No. 73, Oxford Street, now in the occupation of John Smith,” where 
such is the actual occupation. 

(«) “ * All my manor of Sale in Dale which I had by descent.' I had it by pur¬ 
chase and not by descent, yet tho manor, being sufficiently described, passes; 
but contra if the first description is not specific, os ‘ all my hinds in Dale which 
I had by descent ’ ” (Shop. Touch. 247; Wrotesley v. Adams (1559), 1 Plowd. 
187, p. 191; Windham v. Windham (1581), 3 Dyer, 376 b); ana the rest of the 
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or as to tenure (/), or as to area (g), or as to mode of user (A), or 
as to name(i), or as to the parish (A), or as to boundary (Z), or as 
to occupation ( m ), will be rejected. And the description which is 
rejected as false need not follow the true description. The whole 
■ description must be looked at fairly to see which are the leading 
words of description and which is the subordinate matter (n). 

A map attached to or indorsed on a deed, and referred to in the 
deed, ought to be looked at for the purpose of explaining the language 
of the parcols (o); but a complete and unambiguous description in 
the deed will prevail over the map (p). 


Shot. 7. 
The 

Property 

Conveyed. 


Map. 


instrument may show that the words as to titto are restrictive (Clay and 
Barnet's Case (1613), Godb. 236). 

(/) Devise of “my frcohold farm and lands situato at Edgware, and now in 
the occupation of Jamos llray,” hold to pass a pai’t of the farm which was copy, 
hold (He Bright-Smith, Bright-Smith v. Biight-Smitli (1886), 31 Oh. D. 314). 

(a) Where a piece of land was described by roferonco to a plan drawn to scalo, 
and was stated to contain 34 perches, whereas tlio plan showed it to contain 
27 perches only, the description “ HI perches ” was rejected (Llewellyn v. Jersey 
(Bari) (1843), 11 M. & W. 183 ; Shop. Touch, p. 247; Willoughby (Lord) v. 
Foshr (1353), l Dyer, 80b; Jarlc v. M’Jntyie (1845), 12 Cl. & Kin. 151, il. L. ; 
Manning v. Fitzgerald (1850), 29 L. J. (ex.) 24). Where a farm sufficiently 
described was stated to contain 213 acres, covtam woodlands, 56 acros in extent, 
pari of the farm, but not included in the 213 acres, were held to pass (I'orlman 
v. Mill (1839), 8 L. J. (on.) 161); and see Barnard v. De Charltroy (1899), 81 
L. T. 497, P. C., that tho extent of premises described by name deponds more 
on local ovidenco than on measurement; comparo Jervey v. Styriny (1874), 29 
Ji. T. 847. Put whnro the dimensions aro an essential part of tho description, 
and not a more addition to a description which is m tho first plaoo sufficiently 
certain, they cannot bo rejected (AJellor v. Wuhncsley, [1905] 2 Ch. 164, C, A., 
per Vaughan Willi vsis, L.J., p. 175). 

(A) Devise of freehold hereditaments called West Cliff, situato at West Cowes, 
“now used as lodging-houses”; the wholo of tho West Cliff estate passed, 
though only part was used as lodging-houses (Cunningham v. Butler (1861), 3 
Giff. 37). 

(i) Jivike v. Krrington (1859), 7 II. Tj. Gas. 617, 626. 

(Je) Lambe v. lleuatm (1813), 5 Taunt. 207 ; compare Cotterel v. Franklin (1815), 
6 Taunt. 284 ; contra, Norris's Case (1570), 3 Dyer, 292 a. 

(l) Francis v. Hayward (1882), 22 Oh. D. 177, 0. A..,per Jkssel, M.E., atp. 181. 

(m) A demise by lessors of tne reversion of all their “ farm in Brosloy, in the 
tenure of Roger Wilcox,” parsed tho farm though not in such tenure (Wroteslet/ 
v. Adams (1559), 1 Plowd. 187, 191 ; Swi/ft v. Eyres (1639), Cro. Car. 540 ; 
(Joodtille d. Radford v. Southern (1813), 1 M. & S. 299 ; Wilkinson v. Malin (1832), 

2 Cr. & J. 636; Doe d. Smith v. Qalloway (1833), 5 B. & Ad. 43 (lease of land 
within specified abuttals “ now in the occupation of ” S.; and soe Hardwick v. 
Hardwick (1873), L. E. 16 Eq. 168 (a deviso), whore both tho situation and 
occupation were inaccurately described, but the estate, being clearly identified, 
passed). A reference to occupation will not necessarily limit the promises con¬ 
veyed, although it is true of only a part of the premises (Martyr v. Lawrence 
(1864), 2 De G. J. & Run. 261, 270). 

(n) Hardwick v. Hardwick, supra, per Lord Selborne, L.O., at p. 17%; Re 
Bright-Smith, Bright-Smith v. Bright-Smith, supra; Cowen v. Truefitt, Ltd., 
[1899] 2 Ch. 309, 0. A. Formerly tho earlier words prevailed, and if they 
wore false the grant was void (Uowtic's Case (1584), 3 CoPliep. 9 b; see Stukeley 
v. Butler (1615), Hob. 168, 171). 

(o) Taylor v. Parry (1840), 1 Man. & G. 604 , 616; Lyle v. Richards (1866), 

L. E. 1 ll. L. 222, 231; comparo Re Otway's Estate (1862), 13 I. Ch. II. 222, 
234; contra, if the map, though attached, is not referred to in the deed (Wyse y. 
Leahy (1875), 9 I. E. CT. L. 384). A plan on particulars of sale which axe referred 
to in the deed can probably not be looked at (Barlow v. Rhodes (1833), 1 Or. <fe 

M. 439). 

(p) Dublin and Kingstown Rail, Co, y. Bradford (1857), 7 I. 0. L. E, 57 ; Ro$ 
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814. Where the principal words ol the description lack the 
certainty necessary for the rejection of the subordinate description 
as a falsa demonstratio, and this subordinate description can be 
read as limiting the principal description, it will be construed 
accordingly (q). This, for example, is done when the first part of 
the description is expressed in general terms, and the second part is 
suitable for defining a particular property included in the general 
terms (r); and in such a case words describing the occupation 
of the premises will be construed as words of restriction (#). And 
though the principal description is in form specific, yet, if it does 
not contain the requisite certainty, it will be restricted by a 
reference to the occupation ( t ), or to the situation ( u ). Where words 
of description in the body of a deed refer to a schedule as more 
particularly describing the property conveyed, the schedule will in 
general be construed as limiting the description in the deed, and 
only the premises mentioned in the schedule will pass (a). But a 
thing mentioned in the schedule, to which there has been no 
reference in the body of the deed, will not pass (b). 

815. Where a conveyance of land describes the land as bounded 
by a public road or a river, the conveyance will be construed as 


v. Lidwell (I860), 11 I. C. L. K. 320, Iix. Oh.; Horne v. Struben, [1902] A. 0. 
434, 438, P. C. ; thia will be po although, the words of the deed are general, if 
sufficiently definite ( Willie v. Watney (1881), 61 L. J. (oh.) 187). 

(q) See Slingeby v. Grainger (1869), 7 H. L. Cos. 273, per Lord OHSI.MS- 
roKD, L.C., at p. 283. 

(r) In a Crown grant of lands in the city of Welle in the occupation of J. B., 
the words “ in the city of Wells ” were restrictive, and lands elsewhere did not 
pass, although in the occupation of J. B. (Doddington's Vase (1594), 2 Co. Hep. 
32 b, 33 a; see Hall v. Combes (1696), Cro. Ehz. 368); a devise of freehold 
estates in the county of Limerick and in the city of Limerick did not pass 
estates in the county of Clare ( Miller v. Travers (1832), 8 Bing. 244); see Doe d. 
Harris v. Oreathed (1806), 8 East, 91; Evans v. Angdl (1868), 26 Beav. 202; 
but a specific enumeration does not necessarily cut down the effect of previous 
general words ( Stukdey v. Butler (1615), liob. 168). 

(a) Doe d. Parkin v. Parkin (1814), 5 Taunt. 321 (on a will); Bartlett v. Wright 
(1593), Cro. Eliz. 299 (on a deed); Ognel's Case (1587) 4 Co. Rep. 48 b (see 
p. 50 a); Homer y. Homer (1878), 8 Ch. D. 758, O. A. (on a will). 

S Morrell v. Fisher (1849), 4 Exch. 691 (devise by a testator of all his “ lease- 
farmhouse, homestead, lands and tenements, at Headington, containing 
about 170 acres, held under Magdalen College, Oxford, and now in the occupa¬ 
tion of B.,” did not pass land at Headington held by the testator under the 
college, but not in the occupation of B.); see Dyne v. Nutley (1853), 14 O. B. 
122; Magee v. Lavdl (1874), L. R 9 0. F. 107 (agreement); Be Seal, Seal v. 
Taylor, [1894] 1 Ch. 316 (will). 

(u) Wdiber v. Stanley (1864), 16 0. B. (n. s.) 698 (devise of lands referred to as the 
Tedworth estate, m Hants, was restricted to the part of the estate in that county, 
though another part was in Wilts); Pedley v. Dodds (1866), L. R. 2 Eq. 819 ; 
and compare Gibson v. Clark (1819), 1 Jac. & W. 159, as to premises being 
restricted by reference*to a “vilL” 

(a) Griffiths y. Penson (1863), 9 Jur. (if. 8.) 385; Barton v. Dawes (1860), 10 
O.B. 261. As to bills of sale previous to the Bills of Sale Act (1878) Amendment 
Act, 1882 (45 & 46 Viot. o. 43), see Wood v. Bowdiffe (1851), 6 Exch. 407; Be 
Craig (1869), 4 I. R. Eq. 168, where the schedule was construed as restrictive; 
contra, Baker y. Biehardson (1858), 6 W. R. 663. General words carrying 
effects incident to articles specified in the schedule have their due effect (Cort 
y. Sugar (1858), 3 H. & N. 370). 

(6) Be McManus, Ex parte Jardint (1875) 10 Ch. App. 322. 
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passing half the road or half the bed of the river; that is, from the 
edge of the land to the middle of the road —ad medium /Hum via — 
or to the middle of the river, unless there is enough in the 
circumstances, or in the language of the instrument, to show that 
that is not the intention of the parties (c). 

Sub-Sect. 2.— General' Words of Description. 

816 . Where, in the description of property comprised in a 
conveyance, general words, follow an enumeration of specific things 
or^classes of things, then primd facie the general words must be 
taken in their ordinary meaning, and will receive the extensive 
construction which such ordinary moaning requires. But, while 
this is the usual rule, there may be indications in the language 
of the instrument that tho general words are to have a more 
limited meaning, and then they will be construed so as to include 
only things ejusdem generis with those which have been specifically 
mentioned before (d). 

817 . Where the particular things named have some common 
characteristic which constitutes them a genus, and the general words 
can be properly regarded as in the nature of a sweeping clause 
designed to guard against accidental omissions, then the rule of 
ejusdem generis will apply, and the general words will bo restricted 
to things of tho same nature as those which have been already 


(c) Mir/elethivait v. Newlay limit]* Go (1886), 33 Oh. D. 133, 0. A.; see tho rule 
stated by Cotton, L.J., p. 145 ; Simpson v. Bendy (1860), 8 0. B. (N. s.) 433, 472 ; 
Berridge y. IVartl (1861), 10 0. B. (n. s.) 400, Grossley <fc Sons, Ltd. v. Lightowler 
(1866), L. R. 3 Eq. 274, 295. The rule applies to a lease ( Haynes v. King, 
[1893] 3 Oh. 439, 448), and to a Orowu grant (Lordy. Sydney ( City Commis¬ 
sioners) (1859), 12 Moo. P. 0. 0. 473), but not in tho caso of an inclosuro award 
allotting waste lands of a manor bordering on a river, so as to give half tho bed 
of the river with the plots allotted ( licroyd y, Coulthard [1897] 2 Oh. 654; 
[1898] 2 Oh. 358, C. A.; compare Iltndson v. Askly, [1896] 2 Oh. 1, 0. A., at 
pp. 6, 9). Ab to the presumption that tho soil of a stream belongs in moieties 
to the landowners on cither side, see Wishart y. Wyllie (1853), 1 Macq. 389, 
H. L. The presumption in tho case of a road applies to a private road ( Holmes 
y. Bellingham (1859), 7 0. B. (N. s.) 329, 336; Smith v. Ilnwden (1863), 14 0. B. 
(n. s.) 398). But apparently it does not extond to an inland lake (Bloomfieht v. 
Johnston (1868), 8 I. R. C. L. 68, Ex. Oh., at pp. 89, 95,97). See further, on this 
subject, titles Highways, Shiekts and Bridges ; Sale op Land ; Waters 
and Watercourses. 

(d) Anderson v. Anderson, [1895] 1 Q. B. 749, C. A., per Lord Esher, M.R., 
at p. 753; ParJcer y. Marchant (1812), l Y. & C. Oh. Cas. 290, 300 (on a will). In 
Pope v. Whitrombe (1827), 3 Russ. 121, a creditor’s deed assigning furniture, 
stock-in-trade, dobts, and securities for money, and “all other the estate 
and effects” of the assignor, was hold not to pass a contingent interest in 
a testatrix’s residuary estate; and, similarly, in Re Wright's Trusts (1£$2), 15 
Beav. 367; hut those decisions would not now be followed (Ivison v. Gassiot 
(1853), 3 De G. M. & G. 958). In the last case the speoifio exception of wearing 
apparel assisted the general words, and indicated that, everything else was to 
pass; hut, apart from this, there is nothing in particular wordB of this nature 
to indioate a speoifio genus and bo out down the general words ; moreover, the 
object of such a deed is to pass everything of value (Ringer y. Gann (1838), 3 
M. & W. 343; Doe d. Form®* v. Howe (1840b 9 L. J. (Q. B.) 352). Bat tho 
recitals may show that general words are to be restricted (Hopkinson y. Lush 
(1865), 34 Bear. 215 ; see p. 461, ante). As to construction of powers of attorney 
so as to limit them to the specified objects, see Ilaipcr v. Godsell (1870), L. B. 
5 Q. B. 422; Jacobs y. Morris, [1902] l Oh. 816, 0. A.; and see p. 462, ante. 
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mentioned (e). This construction -will be assisted if the general 
scope or language of the deed, or the particular clause, indicates that 
the general words should receive a limited construction (/), or if an 
unlimited construction will produce some unforeseen loss to the 
grantor (g). 

Sub-Sect. 3.— General Words conveying Appurtenances, and conveying or 

creating Easements. 

818 . In addition to general words of description which either 
supply defects in the enumeration of things of a specific class*- 
in accordance with the rule of ejusdem generis —or add other land 
or thingH not included in the previous enumeration, there may be 
general words intended to bring in various rights incidental to the 
enjoyment of the property conveyed, but their use for the latter 
purpose has been in most cases rendered unnecessary by statute (/*)• 

In regard to many rights incident to the enjoyment of land, 
the use of general words was always unnecessary, since the mere 
grant of tho property described in the parcels carried the rights as 
a matter of course, unless oxprossly excepted (i). 

Sub-Sect. 4.— Exceptions and Reservations. 

819 . An exception is always of part of the thing granted, and 
only a thing in esse can bo excepted; a reservation is of a thing 

(e) Lnmbmim v. McM/an, [lOO.'il 2 Ch. 208, 0. A.; Moore v. Magrath (1774), 
1 Cowp. 9, per I.oid Mansfield, 0 J., at p. 12. Such cases have given rise to 
tlio common enunciation of tho ejusdem generis mlo as tho rulo to bo primd 
facie applied ‘'whero a particular class is spoken of, and general words follow” 

( Lyndon v. Standbridge (1857), 2 II. & N. 45, per Pollock, C.B., atp. 51 ; Clifford 
v. Arnndell (1800), 1 Do G. i’. & J. 307, per Lord Campbell, L.O., at p. 311; 
Harrison v. ltlackburn (1864), 17 C. 15. (n.s.) 678, per EltLE, O.J., nt p. 600; see 
Johnson v. Edgwareetc. Rail. Co. (1866), 35 Bcav. 480, whero in a power to resumo 
possession oE any part of demised land “for tho purpose of budding, planting, 
accommodation, or othorwise,” “ otherwise ” was read ejusdem generis, and did not 
authorise the resumption of land required by a lailway company. Blit if tho 

{ (articular words oxhaust a wlrolo germs, the general words must refer to some 
argor genus ( Eenwidt v. Sehmulz (1868), L. II. 3 C. P. 313, per Willer, J., at 
p. 315). 

(/) Whero, for instanco, in a covonant to yield up fixtures at the end of a 
term, the fixtures particularly enumerated are all “landlord’s fixtures,” the 
general words will bo restricted to tho samo class ( Lambourn v. M< Lallan, supra). 
Where an annuity is charged on “rents or profits or any other moneys ” in the 
hands of tho trustoos, the frame of the deed may readily show that “other 
moneys ” aro to bo restricted to monoys in tho nature of income {Clifford v. 
Arundell, supra) ; where a specific desci iption of leasehold property is followed 
by general words referring to leaseholds only, freehold property will not pass 
{boungsworih v. Jllair (1837), 1 Keen, 795). 

{q) If, for example,- it will lead to a forfeiture of the property which it is 
contended is iuoluded in tho general words {Re Waleijs Trusts (1855), 3 Drew. 165). 
{h) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. o. 41), s. G, 
{i) This was expressed by the mnxrrn Cuicunque aliquid conceditur , conceditur 
etiam id sine quo res ipsa non esse potuit. “Whon anything is granted, 
all the means to attain it, and all the fruits and effects of it are granted 
also; and shall pass inclusive, together with the thing, by the grant of tho thing 
itself, without the words ‘cum pertinentiis ,’ or other like words” (Shop. Touch. 
89 ; Cardigan (Earl) v. Armitagc (1823), 2 B. & O. 107, p. 267; Rowbotham 
v. Wilson (I860), 8 H. L. Cas. 348, p. 360; Ramsay v. Blair (1876), 1 App. Cos. 
701, p. 703). See also titles Commons, Yol. IV., p. 448; Easements and 
Profits 1 Prendre ; Sale of Land, 
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not in esse, but newly created or reserved out o! land or a tenement 
upon a grant thereof (k). 

Thus, upon the grant of land there may bo an exception of a 
specified part, and then this is not included in the grant at all ( l ), 
and where the amount to be excepted is specified, but not its 
position, the uncertainty can be determined by eloction (wi). The 
rule for construing exceptions is that what will pass by words in a 
grant will be excepted by the same or like words in an exception (n) 
And trees or minerals may be excepted («). An exception of trees 
iaheld not to extend to fruit trees (p), but it carries so much of the 
soil as is necessary for the growth of the trees (q). An exception 
of “ mines,” or of any mineral occupying a continuous space, is an 
exception also of the space occupiod (»•); but a reservation of a 
right to get minerals does not operate as an exception of the 
minorals themselves, unless an intention to that effect is clearly 
shown (s). An exception of troos (t) or of minerals (a) carries with 
it the right to do all things necessary (a) for getting and disposing 
of them. A reservation may in substance be an exception, as 
whero there is a reservation of part of the thing granted (b ); but 
the reservation will bo void if it is repugnant to the grant, as # a 
reservation of part of the profits of what is granted (c). 

Strictly tho torm “ reservation ” implies a right of the nature 
of rout reserved to a laudlord or lord of a manor; thus rent, lioriots, 
suit of mill, and suit of court are reservations, and have been 


(k) Co. Lift. 47 a; filiop. Touch. SO. 

( l ) Doe (1. Douglas v. Lock (1835), 2 A(l. it Ml. 70.5, 71-J. 

(m) Jenkins v. (hem (No. 1) (18.78), 27 Bcuv. 437 , and see p. 457, ante. 

(u) Shop. Touch. 100. But if tho oxception covers tho whole of anything 
specifically granted —as an oxcoptiun of “ shops ” out of a grant of a messungo 
“ with nil the chamhors, cellars, and shops”—it is repugnant and thmofore 
void: Homely v. Clifton (1507), 3 Dyer, 261b; Cochrane v. M'Cleary (1869), 4 
I. R. 0. L. 165, Ex. Oh.; see Cooper v. Stuart (1889), 14 App. Cas. 286, 1\ 0 , at 
p. 269. As to construing an exception in favour of tlio grantee, see p. 441, ante. 

(o) Cardigan {Carl) v. Armitage (1823), 2 B. & ('. 197, 207. 

{p) Wyndham v. Way (1812), 4 Taunt. 316, at p. 318, n. (a); see London v. 
Southwell {Collegiate Church) (1618), Hob. 303 ; /{alien v. Denning (1826), 5 
B. & O. 842. 

(7) Ice’s Case (1597), 6 Co. Rep. 11a; Cro. Eliz 521; LifonVs Case (1614), 
11 Co, Rep. 46b. An oxception of “all wood and underwood” perhapscuuioa 
the exception of soil further: Legh v. 11cold (1830), 1 B. & Ad. 622, 626. 

(r) Proud v. Dates (1865), 34 L. J. (cii.) 406; Hamilton {Duke) v. Oiaham 
(1871), L. R. 2 Sc. & Div. 166. 

(s) Sutherland {Duke) v. Hcathcote, [1892] 1 Ch. 475, 483, C. A.; compare 
Hamilton {Du/ce) v. Dunlip (1865), 10 App. Gas. 813. And as to exceptions of 
minerals, see title Mines, Minehals and Quarries. 

{t) Shep. Touch. 100; Lifvrd’s Case, supra, at p. 52 a; Hewitt v. Isham (1851), 
7 Exch. 77. 

(m) Cardigan {Earl) v. Armitage, supra; Dand v. Kingscote (1840), 6 M. & W. 
174, 196; Bowbotham v. Wilson (I860), BEL Cas. 348, 360; llamsay v. Blair 
(1876), 1 App. Cas. 701, 703. 

(а) Consequently rights which are merely convenient for, but not necessarily 
incident to, the getting of tho thing excepted are not implied by the exception 
(Darcy {Lord) v. Aekwith (1618), Hob. 234 ; Cardigan {Earl) v. Armitage, supra, 
at p. 211). 

(б) Co. Lite 143 a; Anon. (1536), 1 Dyer, 19 a, pi. 110 ; Fancy v. 8coU (1828), 
2 Man. & By. (K. b.) 336 ; see Doe d. Douglas v. Lock, supra, at p. 745. 

(c) Co.Litt. 142 a. 
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described aB the only things which, according to the legal meaning 
of the word, are reservations (d). It is essential to a reservation 
that it should issue out of the thing granted (e). But the term is 
frequently used to denote some incorporeal right over the thing- 
granted of which the grantor intends to have the benefit, such as a 
right of sporting or fishing (/) or a right of way (g). In this case 
the reservation operates as a regrant of the right of the a»qtee to' 
the grantor, and it is not effectual unless the deed in which it is 
contained is executed by the grantee (h ); and if the deed is so 
executed, then the regrant may operate in favour of a person who 
is not a party to the deed(i). 

Sub-Sect. 5.—“ All Estate” Clause. 

820 . It was formerly usual to add to the parcels general words, 
known as the “ all estate ” clause, expressing that the grantor 
conveyed all his “estate, interest, right, title(./'), claim (k), and 
demand ” in, to, or upon the pi*operty conveyed. Now every 
conveyance of property mado after 31st December, 1881, passes all 
the estate, right, title, interest, claim, and demand which the 
conveying parties have, or have power to convey, in the property. 
But this rule applies only so far as a contrary intention is not 
expressed in the conveyance, and it is subject to the terms and 
provisions of the conveyance ( l ). 

The ordinary effect of a conveyance containing these general 
words, or operating under the above statutory rule, is to convey 
every estato or interest vested in the grantor, although not vested 
in him in the character in which he became a party to the 
conveyance (m). And if he purports to convey tho fee simple, 


(d) Doe d. Douglas v. Lock (1835), 2 Ad. & El. 735, 7-13. 

(r) Durham and Sunderland Mail. Co. v. Walker (1842), 2 Q. B. 940,967, Ex. Ch. 

(/) Doe d. Douglas v. Lock, supra; Wickham v. Jlawker (1840), 7 M. & W. 63. 

(g) Durham and Sunderland ltail. Co. v. Walker, supra. 

(A) Doe d. Douglas v. Lock, supi a; Durham and Sunderland Rail. Co. v. 
Walker, supra ; see Thellusson v. Liddard, [1900] 2 Oh. 035, at p. 645. 

(i) Wickham v. Hawker, supra. 

(j) As to tho distinction between theso words, see Co. Litt. 345 a. “ Estate;. ” 
are tho interests created in land by legal and equituble limitations; “right’’ is 
properly wlxoro an estato is turned to a light of entry, as by disseisin; “ title ” 
is either a lawful causo of entry to defeat an existing estate, as title of condition, 
or, more generally, it includes “right”; “interest” is the widest term, and 
includes estates, rights, and titles. As to the various rights or jura which make 
up ownership, and which passed in old times under totum jus, see AUham's Case 
(1610), 8 Co. Rep. 150 b, 161 b.- For a case where a moiety was cut down 
to a fifth part on the general intention of the deed, see Qrieveson v. Kirsopp 
(1842), b Beav. 283. 

(A) “Claim” will cover a contingent interest, notwithstanding that it would 
properly be called apossibility ( Wright v. Wright (1750), 1 Ves. Sen. 409). 

(i l) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. e. 41), 
s.-63. 

(wi) Drew v. Norbury ( Earl) (1846), 3 Jo. & Lat. 267, per Lord St. Leonards, 
L.C., at p. 284; Taylor v. London and. County Banking Co., [1901] 2 Oh. 231, C. A., 
per Stiblino, L.J., at p. 256; Co. Litt. 345 a; Shop. Touch. 98; Johnson v. Webster 
(1851), 4 De G. M. & G. 474, 488. Thus, a conveyance will carry both the fee 
and a term of years vested in the grantor, but not merged ( Burton v. Barclay 
(1831), 7 Bing. 745, 761.) 
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but has in fact only an equitable title to a term, such title will 
pass(n). 

But the words of the estate clause or of the statutory rule, being 
general words, are subject to the same elasticity of construction as 
general words in the parcels. They are liable to be controlled by 
recitals (o), by the scope of the deed read as a whole, and by the 
surrounding circumstances (p). And a disentailing deed will be 
restricted to the estate tail which appears to be intended to be 
barred, and will not extend to another contingent estate tail (a). 

Sect. 8. —The Habendum. 

821 . The parts of a deed before the habendum are called the 
premises of the deed. Their office is to name the grantor and 
grantee, and to define the thing which is granted. In addition, 
the circumstances preliminary to and leading up to the transaction 
are stuled in the recitals. The office of the habendum is to limit the 
estate granted, and in doing this the grantee is mentioned again ( b ). 
The omission to insert in the premises and the habendum 
respectively their proper contents leads to various kinds of 
repugnancy or uncertainty in the deed, and as to theso tlio following 
rules have been established. 

822 . It is permissible to omit the habendum altogether, and if 
the premises, in addition to defining the grantor, the grantee, and 
the parcels, define also the estate to bo taken by the grantee the 
deed is effectual (c). 

823 . Although the premises ought to contain the name of the 
grantee, yet, if the name is omitted there, it is sufficient that it is 
mentioned in the habendum (d). If, however, a grantee is named 
in the premises, aud the habendum is to him and another, then 
only the grantee named in the premises can take an immediate 
estate (e), though the other may take by way of remainder if the 


(») TheJlusson y, Liddard, [1000] 2 Ch. 633. hut a leasehold interest will not 
pass under a deed intended to pass a freehold interest, notwithstanding that 
the deed thus becomes inoperative (Goodwin v. Noble (1857), 8 E. &13. 687). 

(o) See p. 459, ante. 

(p) Williams y. Pinckney (1897), 67 L. J. (on.) 34, 39, 0. A.; Re Cooke and 
Bletcher's Contract (1895), 13 B. 264. Thus it may appear that a reversion was 
not intended to pass ( Mullineux v. Ellison (1863), 8 L. T. 236). On the other 
hand, an interest omitted by mistake in the recitals, and in tho express operative 
part, may pass under tho general words ( Knapping V. Tomlinson (1870), 18 W. It. 
684). 

(a) Qrattan y. Langdale (1883), 11 L. B. Ir. 473, 488. Soe, further, title 
Sams of Land. 

(b) Buckler's Case (1697), 2 Co. Eep. 65 a; Throckmorton v. Tracy (1555), 1 
Plowd. 145. 152; Oo. Lilt. 6 a; Shop. Touch. 74. 

(c) Good title v. Gibbs (182G\ 5 B. & 0. 709, 717; Shep. Touch. 75 ; Kerr v. Kerr 
(1854), 4 1. Oh. E. 493, 497. 

(d) Spyve v. Topham (1802), 3 East, 115; Co. Litt. 7 a; Shep. Touch. 75; 
allowed as to leasesin Butler v. Dodton (1579), Cary, 123; Eeles v. Lambert (1618), 
Aleyn, 88, 41. Tho contrary opinion in Bustard v. Coulter (1602), Cro. Elus. 902, 
has not boon accepted, and in that case the omission of the grantee in the 
premises was held to bo cured by the pleadings (ibid., p. 917). 

(e) Sammeis Case (1609), 13 Co. Eep. 54; Kirkmun and Reignold's Case (1588), 2 

H.L.—X. H 
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Deeds and Other Instruments. 

limitation in the habendum can be construed as giving him such an 
estate (f). If the grant in the premises is to A., habendum to B., 
the effect is similar; A. takes an immediate estate and the 
habendum is void (g), unless it gives to B. an estate in remainder 
after A.’s estate (/). 

824 . It has been laid down that the parcels must be defined in 
the premises, and that the mention of lands in the habendum, 
which have not been expressly or impliedly mentioned in the 
premises, is of no effect (h ); but any such rule is subject to the 
general principle that the deed must be construed as a whole, and 
it is belioved that at the present day the mention of lands in the 
habendum instead of in the promises would not invalidate the 
grant (t). Where the parcels have been defined in the premises, 
it is wrong to repeat them specifically in tho habendum, unless for 
the purpose of expressing different limitations as to different 
parcels (A). 

825 . In the premises the grant should be to the grantee simply 
without words of limitation, and the estate should be limited only 
in the habendum. If there is a simplo grant to the grantee in the 
premises and no habendum at all, than the grantee would by 
implication take an estate for life ; but it the habendum contains 
the limitation of the estate, this excludes any implication of an 
estate for life in the premises, and the grantee takes the estate 
limited in the habendum ( l ); or if the estate so limited is contrary 
to the rules of law, the deed is void (m). 

Leon. 1. This rule dues nut affect the limitation of the use, which in suoh a 
case might be to A. and B. (Sammes’s Cane, supra). 

(/) Co. Litt. 231 a. A lease to A., habendum to A., B., and C. in succession is 
void for the uncertainty as to who shall begin; hut if the habendum is to A., B., 
and C. in the order in which they are writton, this is good, and they take in 
succession (Windsmore y. Hobart (1585), Hob. 313; Grubhatris Case (1613), 4 
Leon. 246); and similarly in the case of a grant to A., habendum to A. and his 
wife for their lives in succession (Wheadon v. Sugg (1615), Cro. Jac. 372; compare 
Greenwood v. Tyber (1620), Cro. Jac. 563; and see Cochin v. Hcnthcote (1773), 
Lofft. 190). 

(y) See Anon. (1573), 3 Leon. 32. 

(A; “ Nothing shall pass in tho habendum if it be not spoken of in the grant, 
except it be a thing appendant or appurtenant” ( Sion's [Abbess) Case (1460), 
cited in Throckmertony. Tracy (1555), 1 Plowd. 145, atp. 152; Shep. Touch. 75). 

({) That is, whore no property is mentioned in the premises. But if the 
premises and the habendum-aie at variance the case is different, and prim A facie 
only the property mentioned in the premises would pass. This is the oase 
put in Shop. Touch. 76: “If a man grant Blackacre only in the premises of 
a deed, habendum Blackacre and Whiteacre, Whiteacre will not pass by this 
deed.'* 1 ' A right may pass under “ appurtenances ” in the habendum, although 
not named in the premises [llrnwick v. Daly (1877), 111. E. C. L. 126). 

[k) E.g ., habendum, part for twenty years and other part for ten years 
[Carew's Case (1586), Mooro (k. bA 222). 

S Qoodtiile y. Gibbs (1820), 5 B. & C. 709, 717. Upon a grant to A. and B,, 
ndum to A. for life, remainder to B. for life, the limitation in the habondum 
will exclude the joint tenancy for life whioh would be implied from the 
premises, and give estates to A. and B. for life in succession (Buckler’s Case (1697), 
2 Oo. Bep. 55 a, b; Co. Litt. 183 b); see Scovd y. Cabel (1588), Cro. Elia 89,107 ; 
Anon. (1062), Moore (k. b.), 43, pi. 133. 

(m) Thus on a grant by A. to B., habendum to B. in tail after the death of 
A., the express limitation in the habendum is void as attempting to create a 
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826. 'Where, however, an estate has been limited in the premises, 
this is treated as indicating the intention of the grantor, and the 
subsequent limitation in the habendum, though it may enlarge 
it(n), or may qualify or explain it (o), cannot directly abridge it (p), 
and, so far as repugnant to it or contrary to the rules of law, must 
be disregarded (q). 


Sect. 9. —Covenants (r). 

m Sob-Sect. 1. —What Constitutes a Covenant. 

827. A covenant is an agreement under seal whereby the parties, 
or some or one of them, are or is bound to do or not to do a specified 
thing—as covenants in an indenture of lease to pay rent or not to 
carry on certain trades; or whereby they undertake that a certain 
state of affairs exists—as a covenant in a conveyance that the 
grantor is entitled or that he has not incumbered (s). But the 
word will be construed to cover stipulations in an agreement under 
hand if otherwise it would have no effect, as where a document 
refers to the “ covenants ” contained in a lease which is not under 


freehold in futuro, and, since no limitation can bo impliod in tho premises, the 
grant is void (Hogg v. Cross (1591), Cro. Eliz. 254; Buckler's Cute (1597), 2 
Co. Rep. 55 a, b ; Stukeley v. Butler (1615), Hob. 168, 171). 

(n) Kendal v. Micfeild (1740), Bam. (on.) 46, 47. Grant to A. and the heirs 
of his body, habendum to A. and his heirs, gives a fee simple (8. C.); sometimes 
this has been Boid to give an estate tail and a foo simple expectant ( Allham’s 
Case (1610), 8 Co. Rep. 150 b, 154 b). 

(o) Thus in a grant to A. and his heirs, habendum to A. and the Loirs of his 
body, the habendum explains “heirs” in the premises, and A. takes only au 
estate tail ( Altham's Case, supra ); unless on the whole deed the fee is held to pass 
(Turnman v. Cooper (1618), Cro. Joe. 476). Similarly, upon a grant to A., his 
heirs and assigns, habendum to A. and his assigns during tho life of B., the 
estate pur autre vie in the habondum shows that “ heirs ” in the premises is used 
to denote the heir as special occupant and not as a word of limitation ( Doe 
d. Timmis v. Steele (1843), 4 Q. B. 663; see Pilsicorth v. Pyet (1671), T. Jo. 4; 
Pigot v. Salisbury (1674), Poll. 146, 151; Kerr v. Kerr (1854), 4 I. Ch. R. 493). 
And the habendum, though void, may, with other parts of the deed, be looked at 
for the purpose of qualifying the estate granted by the premises (Hagarty v. 
Nolly (1862), 13 I. C. L. R. 532; Throckmerton v. Tracy (1555), 1 Plowd. 145, 
153,100) 

(p) Kendal v. Micfeild, supra; see Throckmerton v. Tracy, supra; Co. Litt. 
299 a. As to ships, see Reid v. Fairbanks (1853), 13 0., B. 692. 

(g) Ooodtitle v. Oibbs (1826), 5 B. & C. 709, 717, where an immediate estate of 
freenold limited in the premises took effect, and a limitation of a froehold in 
futuro in the habendum was rejected (Carter v. Madgwick (1692), 3 Lev. 339; 
Doe d. Timmis v. Steele (1843), 4 Q. B. 663, 667; Boddington v. Robinson (1875), 
L. R. 10 Exoh. 270, 273. In this last case a grant by a tenant for lije'to J., 
his executors, administrators, and assigns, was neld to be an express limitation 
pur autre vis — but aB to this see Ohallis on Real Property, 2nd ea., p. 98—and it 
prevailed over the limitation of a future freehold V 1 the habendum). See 
Underhay v. Underhay (1688), Cro. Eliz. 269; and compare Qoshawke v. Chiggell 
(1620), Can. Car. 154; Bernard v. Bonner (1648), Aleyn, 58; Oermain v. Orchard 
(1691), 1 Salk. 346. 

(r) Much of the matter contained in this section applies also to agreements 
not under seal; see, further, title Contract, YoL Yu., pp. 463 etseq. As to 
illegal covenants, see ibid., pp. 390 et eta. 

(«) Randall v. Lynch (1810), 12 East, 179, 182; Russell v. Watts (1885), 10 
App. Oas. 590,611. Where in a deed the parties agreed “ by way of declaration 
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sbct. 9. seal The words of a covenant are to be taken moat strongly 
Covenants, against the covenantor; but this must be qualified by the obser¬ 
vation that due regard must be paid to the intentions of the parties 
as col looted from the whole context of the instrument ( u ). 

The person 828. Where a deed, purporting to bind various parties, provides 

the covenant some one ^ ie P ar ties shall do an act or make a payment, 
e covtnan . ^is stipulation is a covenant by that party with the others (a); and 

similarly, an agreement of all parties that property shall be dealt 
with in a particular way is a covenant by those parties whose con¬ 
currence is required to give effect to the provision in favour cf 
those who are to take the benefit of the convoyance (i>). 

Tow a 829. No particular technical words are necessary for the making 

nade ant a covemm k ( c )- Any words which, when properly construed with 

the aid of all that is legitimately admissible to aid in the con¬ 
struction of a written document, indicate an agreement constitute, 
when under seal, a covenant ( d ). But it must be dear that the 
words are intended to operate as an agreement (*•), and not merely 
as words of condition or qualification (/). Express words of agree¬ 
ment, such as “ covenant,” “ agree ” (<y), or “ engage ” (h), may be 
used; but, without such words, an agreement may be collected 
from the entire instrument, and a covenant when so made out by 
construction—sometimes called an impliod covenant—is for all 
purposes an express covenant, and is as effectual as if the word 
u covenant ’’ had boen used (i). But a specific covenant as to one 

and not, of covenant, ’’ thoie words wore rejected as “nonsei (Ellison 
liir/nold (1821), 2 Jao. & W. 508. 510). 

(0 llayne v. Cummuigt (1864), 16 0. B. (N. 8.) 421, 426; Brookes v. Drmdale 
(1877), 3 0. P. I). 52. * 

(m) Browning v. Wright (1799), 2 Bos. & P., 13, per Lord Eldon, C.J., at 
p. 22; and see p. 441, ante. 

(a) Davies v. Tredwetl (1881), 18 Oh. D., 354, 0. A., per Jessel, M.R., at 
]>. 859; see llarnsden v. Smith (1854), 2 Drew. 298, 307, 308. 

(5) Willoughby v. Middleton (1862), 2 John, & H. 344, per Wood, V.-O., 
at p. 351. 


(1830), 6 Bing. 614, Ex. Oh.; Wolveridge v. Steward (1833), 1 Or. & M. 644, 667, 
Ex. Oh. 

(d) Russell v. Walts (1885), 10 App. Gas. 590; Rashlcigh v. South Eastern Rail. 


in a deed of a binding intention to create restrictive covenants on the part of 
vondors who execute thf deed, made as an inducement to purchasers, is as 
effective as a formal covenant (Mackenzie y. Childers (1889), 43 Ch. D. 265. 275). 


( 9 ) The word “ covenant ” is not more powerful than the word “ agree ” 
[Monypenny v. Monypenny (1861), 9 H. L. Cas., 114, per Lord St. IjEONABDS. 
fttp. 137). 

Ch) Rigby y. Great Western Mail. Co. (1845), 14 M. & W. 811. 

(t) Shop. Touch. 162; Williams y. Burrell (1845), 1 0. B. 402,431; •• The legal 
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matter may prevent a covenant being implied as to a cognate 
matter (k). 

Sou-Sect. 2 —Covenants arising by Construction. 

830. A covenant will arise by construction where the instrument 
shows an intention that the party shall be bound, although it con¬ 
tains no express words of obligation. Thus, if in an instrument 
executed under seal by two persons one agrees to pay a specified 
sum for the other’s land, this implies a covenant by tho latter to 
convey (0; an agreement in a charterparty that forty days shall 
be allowed for unloading and reloading implies a covenant not to 
detain the ship for a longer period (in). An agreement uuder soal 
to execute a deed which would contain a covenant to pay money 
croates a specialty debt (n). An assignment of property, such as 
an interest in a medicine, may raise an implied covenant by tho 
vendor not to prepare and sell the medicine, on tho principle tliat he 
must not derogate from his grant (o). Similarly, a conveyance with 
a restriction against carrying on certain trades will imply a corre¬ 
sponding covenant (p). But a clause in a settlement indemnify iug 
trustees in respect of moneys which they do not receive docs not 
imply a covenant by them to account for moneys which they do* 
receive (q). 

Where an instrument creating a trust contains a declaration of 
trust, and the trustee executes it, this operates as a covenant by 
him(r); though it will not be so if the trustee does not execute 
tho deed, but only acts under it (#), or where the deed, though 


effect and operation of the covenant, whethei fi umed iu express tot ms, that is, 
whether it ho an express covenant, or whether tho covenant bo matter of 
inference and argument, is precisely tho same; and an implied covenant m this 
Bonso of the term differs nothing in its operation and legal consequences from 
an express covenant” ; seo tit. Albans (Duke) v. Ellis (1812), 16 East, 352, per 
Loid Ellen uoROUQU; G.J., at p. Sob. 

Ik) Sharp v. Waterhouse (1857), 7 E. & B. 816, 827. 

(Z) Pordage v. Cole (1669), 1 Wins. Saund. 319 ; compare Wood v. Copper 
Miners' Co. (1849), 7 0. B. 906, where, upon a covenant by a losseo to take coals, 
there was implied a covenant by tho lessor to supply them; Great Northern Rail. 
Co. v. Harrison (1852), 12 0. B. 576 (contract by one party to supply and by 
other party to take sleepois as tho engineer should call for them). 

(m) Randall y. Lynch (1810), 12 East, 179. 

(n) Saunders y. Milsome (1866), L. R. 2 Eq. 573 ; Kidd v. Boone (1871), L. R, 
12 Eq. 89. 

(o) Scddon y. Senate (1810), 13 East, 63 ; compare Tiego y. Hunt, [1896] 
A. O. 7 ; Gerard y. Lewis (1867), L. R. 2 0. F. 305. Where partners have 
assigned all their partnership property, a partner in whom any such property is 
solely vested impliedly covenants to do what is necessary to transfer it to the 
assignee ( Aulion y. Atkins (1856), 18 G. B. 249); but not to pay to the assignee 
money which he owes to the partnership (8. 0.). And as to assignments operating 

i bywayof covenant, see Peering y. Farrington ( 1674), 1 Mod. Rep. 113; Oaistsr 
(Parish) v. Ecdea (Parish) (1701), 1 Ld. Raym. 683. 
j») liodson v. Copvard (1860), 29 Beav. 4. 
q) Bartlett v. Hodgson (1785), 1 Term Rep. 42. 

r) Bonson v. Benson (1710), 1 P. Wms. 130; Mavor v. Davenport (1828), 2 
Sim. 227; Turner v. Wardle (1834), 7 Sim. 80 ; Wood v. Hardisty (1846j, 2 
Coll. 642. A breach of trust constitutes in general only a simple contract debt 
(Fernon y. Vawdry (1740), 2 Atk. 119). 

(•) Richardson V. Jenktns (1853), 1 Drew. 477. 
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executed by the trustee, contains only an acceptance by him of the 
trust (t). 

831. A grant or a covenant may be followed by words con¬ 
templating that one of the parties is to do or abstain from doing 
some act. Such words are commonly introduced by “ provided 
that,” or “to be,” or they are 1 contained in a participial clause; 
and they may operate as a condition for, or qualification of, the 
preceding covenant, or as a separate covenant. For them to 
operate as a covenant it must appear that the act or abstention 
is intended to be obligatory. The words “ provided ” or “ on condi¬ 
tion ” may have this effect (as); and when a covenant by a lessee 
to repair is followed by “ provided always and it is agreed ” 
that the lessor shall find timber or other materials, these words 
create a covenant by the lessor (b). But in general, if a lessee’s 
covenant to repair is followed by a proviso that the lessor shall 
find timber, without “ agreed,” or by such words as “ the lessor 
first allowing timber,” or “ the premises being previously put in 
repair by the lessor,” these will be only a qualification of the 
lessoe’s covenant (c). 

Where, however, the words express the consideration for the 
previous covenant or grant, or the condition upon which permission 
or liberty to do an act is conferred, they will usually be obligatory 
and will make a covenant—as where one person covenants to pay 
money to another, the latter “ making him an estate ” in certain 
lands (d ); where a lease is made, the lessee “ yielding and paying ” 
rent(e), or “rendering” rent clear of taxes(/), or “doing suit” 
to the lessor’s mill ( g ); where in a lease trees are reserved to the 
lessor with liberty to fell them, “ repairing the hedges where they 
grow”(fe). And by similar words a negative covenant may be 
raised. Thus, permission to a person to cut down wood for repairs 


(7) A (ley v. Arnold (1852), 2 De G. M. & G. 432; Holland v. Holland (1869), 
4 Oh. App. 449; compare Isaacson v. Harwood (1868), 3 Oh. App. 225. 

(а) Com. Dig. tit. Covenant (A. 2); Shep. Touch. 162; Brookes v. Drysdalt 
(1877), 3 0. P. D. 52, 58; see Ashton v. Stock (1877), 6 Oh. D. 719. 

(б) Brookes v. Drysdale, supra; see Ashton v. Stock, supra. 

(c) Holder v. Tayloe (1614), 1 Boll. Abr. 518; CromweVs ( Lord ) Case (1601), 2 Oo. 
Bop. 69 b, 7 2 a, n. (I); llac. Abr. tit. Covenant (A), note; Thomas v. GadwaUader 
(1744), Willes, 496; see Shep. Touch. 122; Co, Litt. 203 b. But in MuMestone 
v. Thomas (1739), Willes, 146, "slates being found, allowed, and delivered on the 
premises” by the lessor itbplied a covenant by him; and similarly in Cannock v. 
Jones (1849), 3 Exch.' 233, where a lessee covenanted to repair windows and 
hedges, the premises “ being previously put in repair and kept in repair by ” the 
lessqr; see as to such words being a condition precedent, Neale v. Ratcliff (1850), 
15 Q. B. 916; and see p. 491, post. 

(d) Large v. Cheshire (1671), 1 Tent. 147; compare Boone v. Eyre (1779), 2 
Win: BL 1312. o 

(«) Porter v. Swetnam (1654), Sty. 406; Hellier v. Caslard (1666), 1 Sid. 266; 
Webb v. Russell (1789), 3 Term Rep. 393, p. 402; Iggulden v. May (1804), 9 Yes, 
325, p. 330; Vyvyan v. Arthur (1823), 1 B. ft 0. 410; see Plat on Covenants, 
p. 50. 

(/) Giles v. Hooper (1690), Carth. 136. 

hf) Vyvyan v. Arthur (1823), 1 B. ft 0. 410. 

(A) This is a covenant by the lessor (Warren v. Arthur (1682), 2 Mod Bep. 
817). 
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" without making waste ” implies a covenant by him not to commit 
waste (t); and a covenant by a lessee to plough and cultivate the 
demised premises “ except the rabbit warren and sheep walk ” 
implies a covenant not to plough up the excepted part (k). 

832. If the termB o! an agreement show that the parties con¬ 
templated that a certain thing, as to which there is no express 
covenant, would be done before another thing, as to which there is 
an express covenant, is done, it is a question whether the agreement 
cap be read as comprising a covenant to do the former. If the two 
things are so involved that the parties cannot be supposed to have 
intended to impose an obligation to do one without imposing also an 
obligation to do the other, then there is, by construction, a covenant 
to do the first thing (/). But otherwise it is not to be assumed that 
the parties intended to bind themselves to do the first thing because 
they entered into the contract in the expectation that it would be 
done, treating it as a thing certain to take place and providing 
only for the event of its taking place. In such a case there will 
usually be no covenant implied to do the first thing, but if it is 
not done, then the express covenant to do the other thing does nqfc 
become operative (m). 

833. A similar question arises where an arrangement is entered 
into which can only take effect by Lho continuance of a certain 
existing state of circumstances. There is then an implied engage¬ 
ment on the part of that party upon whom this continuance 
depends that he will do nothing of his own motion to put an end 
to the state of circumstances in question (n). Thus, where a 
business is sold in consideration of the vendor receiving a share of 
the profits for a specified time, there is an implied agreement by 
the purchaser to carry it on for that time (o). But in general, 
although the effective operation of an agreement may depend upon 
the continuance of a business—as in the case of a contract to 
supply all of certain goods produced in a specified period (p )—or of 


8 SOT. 9. 

Covenants. 


When express 
covenant 
implies a 
oovenant to 
do a pre¬ 
liminary act. 


Implied 
covenant for 
continuance 
of business 
eta. 


(») Stc vinson'a Case (1589), 1 Loon. 324. 

f£) St, Albant (Duke) v. Ellis (1812), 10 Bust, 362. 

(l) Thus, a covenant by a lessee to fold a flock of sheep in the usual places 
involves a covenant to keep a flock ( Webb v. Plummer (1819), 2 B. & Aid. 746); 
a covenant by a lessee to supply lime to tho lessor at all times of burning 
implies a covenant to bum lime (Shrewsbury (Earl) v. Qould (1819), 2 B. & Aid. 
487). 

(m) A covenant by a railway company to make a bridge ovor an intended now 
out for a stream did not raise a covenant by them to make the new cut and 
divert the stream ( Rashleigh ▼. South Eastern Rail. Co, (1851), 10 0 . B. 61 2 ; but 
as to this case, see Knight v. Gravesend and Milton Waterworks Co. (1857), 2 
H. & N. 8 ) ; see, in a mining lease, as to sinking pits, James v. Cochrane (1852), 7 
Exch, 170; (1853) 8 Exch. 550, Ex. Ch.; as to obtaining a necessary consent, 
Smith v. Harwich Corporation (1857), 2 0. B. (n. s.) 65J. See also Morell v. New 
London Discount Co. (1902), 18 T. L. B. 507. 

(») Stirling v. Maitland (1864), 5 B. & S. 640, per Cookbubn, O.J., at 
p. 852. 

(o) M'Intyre v. Belcher (1863), 14 O. B. (n. s.) 654; Telegraph Despatch and 
Intelligence Go .*. McJtUn (1873), 8 Ch. App. 658; Hope v. Gibbs (1877), 47 L. J. 
(OH.) 82; see Ogdens, Ltd. v. Nelson, [1905] A. C. 109. 

(p) Hamlyn <fc Co. v. Wood & Co., [1891] 2 Q. B. 486, 0. A. 
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other existing circumstances—as the keeping up of a patent ( q )— 
there is no obligation to maintain such existing state (r). 

A contract to employ and pay specified wages for a fixed period does 
not bind the employer to carry on the business (s), or to provide 
work ( t), but only to pay the wages if the employee is willing to 
work (a). But the special circumstances of the engagement may 
imply a covenant that the employee shall be actually employed ( b ). 

Sub-Sect. 3.— Covenants in Law. 

834. A covenant in law is an agreement which the law implies 
from the use of certain words having a known legal operation in the 
creation of an estate; so that, after they have had their primary 
operation in creating the estate, the law gives them a secondary force 
by implying an agreement on the part of the grantor to protect and 
presorve the estate which by these words has been already croated (c). 

Thus, upon a lease by deed using the word “ demise ” there are 
implied covenants for title (d) and for quiet enjoyment (e). The 

( g ) “ Tho safest rule in such cases to follow, when there is any reasonable 
doubt whether the pai ties did intend io enter into a covenant such os is sought 
to be implied hi re, is to look at the deed and at the circumstances wider which 
the deed was made; and if you find that there is no such covenant ia the deed, 
and that there has boon no had faith on tho p:i rt of those against whom it is 
sought to imply such a covenant, the couit ought to be extremely careful how 
it implies such a covenant in a well-considered deed, where there are no words 
whatever which express that covenant in any way ” ( per Kay, J., in Re Rail¬ 
way and JC/ccti ic Appliances Co. (1888), 38 Ch. I). 597, at p. 608). Adoed is to be 
more caicfully construed than a preliminary agreement {ibid., p. 605); and see 
Churchward v R. (1865), L. 11. 1 Q. 11. 173, per Cockbuhn, C.J., at p. 195. 

(r) Thus, on an employment of an agent at a commission for a fixed time, 
thoro is no implied agieoment that the business shall continue to be carried on 
{Re English and Scottish Marine Insurance Co., Ex parte Madure (1870), 5 Ch. 
App. 737 ; Rhodes v. For wood (1876), 1 App. Cas. 256); Northey v. Trevillion 
(1902), 18 T. L. R. 648; unless thcro is an oxpiess contract to employ tho agent 
as well as to pay tho commission (Turner v. Goldsmith, [18911 1 Q. B. 541, 
O. A.); compnro Bestride v. Swindells (1835), 3 Ad. & El. 808, Ex. Ch., where there 
was a contract to mako a payment if tho business was then carried on. See also 
titlo C'oxTHAor, Vol. VII., p. 430. 

(a) Asi dirt v. Austin (1844), 5 Q. "B. 671; Dunn v. Sayles (1844), 5 Q. 13. 685. 

if) Tartar v. Sawdou .f' Co., [1901] 2 K. B. 653, C. A. 

(а) Ihd. ; hog Churchwaid v. R-, supra. See also King v. Accumulative 
Assurance Co. (1857), 3 C. B. (n. s.) 151 : Emmcns V. Jd del-ton (1853), 4 
H. li. Cas. 624. 

(б) Thus, where a musicaldii ecti r of a theatre is to be advertised as such, he must 
actually fill the post in order to make the advertisements true, and consequently 
he is entitled to be oraploy'cd {Running v. Lyric. Theatre (1894), 71 L. T. 396). 

(c) Williams v. Harrell (1815), 1 C. B. 402, 429. 

(a) That is, that the lessor has power to let {Holder v. Taylor (1613), Hob. 12; 
Burndt v. Lynch (1826), 5 B. & C. 589, p. 609; compare Kean v. Strong (1845), 
9 I. L. R. 74, p. 82); but this need uot bo power to grant the form mentioned 
in tho lease ; it is sufficient that the lessor is entitled to put the lessee into pos¬ 
session, otherwise this covenant would go be) ond the implied covenant for quiot 
enjoyment, which is restricted to the interest of tho lessor {Adams v. Gibney 
(1830), 6 Bing. 656; Haynes ifc Co. v. Lloyd it* Sons, [1895] 2 Q. B. 610, C. A.); 
see Bragg v. Wiseman (1614), Brownl. 22, put upon the ground that a 
covenant in law shall not bo extendod to make one do more than ho can). It is 
perhaps more correct to say that only one covenant is implied of which either 
want of title or an oviction would be a broach {per Aide k son, B., in Line v. 
Stephenson (1838), 5 Bing. (n. o.) 183, at p. 181, Ex. Ch. ; Baynes Co. v. Lloyd 
<£• Sons, supi a). See title Landlobd and Tenant. 

(e) Baynes & Co. v. Lloyd & Sons, supra . An implied contract for quiet 
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latter covenant is limited in duration to the interest of the 
lessor (/), but extends to the acts of persons claiming by title 
paramount to him ( g ). The covenant is implied only against the 
person actually demising, not against one who joins to conlirm (k). 
Where several demise jointly the covenant for title is joint, but 
the covenant for quiet enjoyment is several, so that either lessor 
can be sued alone for disturbance caused by himself (i). The 
implication of these covenants will be prevented by the existence 
of express covenants ( k ). 

835. Formerly the words “give” or “grant” in a deed 
operated as a warranty of title (Z); but in deeds executed alter 
October 1st, 1845, these words do not imply any covenant in law, 
in respect of lands or hereditaments, except so far as they may 
imply a covenant by force of a statute (w). 

Under a conveyance of superfluous lands made by the promoters 
of a public undertaking the word “ grant,” unless restrained or 
limited by express words, operates as an express covenant for title, 
for quiet enjoyment, and for further assurance (a). 


Sub-Sect. 4 .—Qualified Covenants. 

836. A covenant may be absolute or qualified, and in the latter 
case the qualification may be introduced either by way of condition 


enjoyment arises also upon an agreement lor lotting, out of the mere relation of 
landlord and tonant, without any use of the word “demise” (Ihuhi-Scott v. 
Laniell, [1902] 2 K. 13. 351; Hart v. Windsor (1843), 12 M. & W. 68, p. 85; 
litmdy v. Cartwright (1853), 8 Exeh. 913; Hall v. City of London Brewery Co. 
(1862), 2 B. & S. 737 ; Mostyn v. West Mostyn Coal and Iron Co. (1876), 1 0. I J . D. 
145; Robinson v. Kilvert (1889), 41 Ch. I). 88, 96, C. A.; Markham v. Paget, 
[1908] 1 Ch. 697); though the contract so implied from a more lotting is 
restricted to the acts of the lessor and thoso claiming under him (Jones v. 
Lavivaton, [1903] 1 K. B. 253, 0. A.), and is limited to the interest of the lessor 
(Penfold V. Abbott (1862), 32 Jj. J. (q. B.) 67; Baynes & Co. v. Lloyd <£ Sons, 
[1895] 2 Q. 13. 610, 0. A.). 

i f) See note (d) on p. 480, ante. 

g) Line v. Stephenson (1838), 4 Bing. (n. 0.) 678; 5 Bing. (». 0 .) 183, Ex. Ch. 
A) Smith v. Pocklington (1831), 1 Cr. & J. 445. 
i) Coleman v. Sherwin (1689), 1 Sulk. 137. 

A) Btannard v. Forbes (1837), 6 Ad. & El. 572; Line v. Stephenson (1838), 6 
Bing. (x. o.) 183, Ex. Ch. 

(/) Williams y. Burrell (1845), 1 C. B. 402; Co. Litt. 384 a, n. (1). 

(to) Heal Property Act, 1845 (8 & 9 Viet. c. 106); see Burt’s Vendors and 
Purchasers, 7th ed., Vol. I., p. 586. Under the early Yorkshire Registries 
Acts, 6 Ann. cc. 20, 62, and 8 Geo. 2, c. 6, the words “ giant, bargain and sell ” 
implied covenants fur title, but the Acts wero repealed by tho Yorkshire 
Registries Act, 1884 (47 & 48 Yict. c. 54), s. 51. 

(n) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. o. 18), s. 132. But 
here the terms of covenants to he implied are set out in^he statute. A similar 
device was contained in the Joint Stock Companies Aot, 1856 (19 & 20 Yict. 
c. 47), a 46, repealed by the Companies Act, 1862 (25 & 26 Viet. c. 89). The 
covenants implied under the Conveyancing and Law of Property Aot, 1881 
(44 A 45 Viet. c. 41), where a person conveys as “ beneficial owner,” or “ as 
settlor,” or as “ trustee,” “ mortgagee,” or “ personal representative," are a 
device for introducing express covenants in short language. The.«e covenants 
are implied in accordance with the intention of the conveying party, and are 
in effect express; a covenant in law operates whether so intended by the party 
or no. 


Shot. 9 . 

Covenants. 


“ Grant.” 


Conditional 

covenants. 




482 


Deeds and Other Instruments. 


Sect. 9. 
Covenants. 


Limited 

covenants. 


or by way oi limitation. A qualification by way of condition is 
introduced by such words as “on condition that” or “pro¬ 
vided that,” or is expressed in a participial clause ( 0 ), and it may 
take effect by way of condition precedent or condition subsequent. 
If it is a condition precedent, it must be satisfied before the liability 
on the covenant can arise (p);' if it is a condition subsequent, 
then, upon performance of the condition, the liability under the 
covenant ceases (q). A qualification which is repugnant to the rest 
of the covenant will be rejected (<z). 

837. A covenant is qualified by way of limitation when words 
are introduced into it which limit in some respect the liability of the 
covenantor, and this is the more usual use of the term “ qualified 
covenant ” (&). The limitation will be effectual though not intro¬ 
duced into the covenant itself, but placed in some other part of the 
deed, if its application to the particular covenant is clear (c); and 
it may arise by construction although not expressly stated (d). A 


(i>) See p. 478. ante ; and as to the qualification implied in “ Provided always,” 
soe Marfelli v. Holloway (1872), L. It. 5 H. L. 532. 

(/;) Thus, in a covenant by a lessee to ropair provided the lessor finds timber, 
the proviso is a condition precedent (seo cases referred to at p. 478, ante). Such 
a condition may also bo a cross-covenant (2 13ac. Abr. tit. Covenant (A), 
p. 340, n.). As to performance by a lessee of his covenants being a condition 
precedent to tho lessor’s liability under a covenant to renew, see Bastin v. Bidtvell 
(1881), 18 Oh. D. 238, and soe Bac. Abr. tit. Conditions; and as to covenants 
which are also conditions, see p. 489, post. 

(q) A clause providing for cossor of an agent’s liability under a chartorparty on 
tho goods being shipped operates as a condition subsequent ( Bannister v. Breslauer 
(1867), L. R. 2 C. P. 497). The condition of a bond is technically a condition subse¬ 
quent, though in substance tho liability on the bond is conditional on breach of the 
condition (Leake on Contracts, 5th ed., p. 445). In a covenant not to assign 
without consent, with a proviso that consent shall not be unreasonably withheld, 
the proviso is a qualification of the covenant and operates by way of condition 
subsequent. If, upon request for consent, it is unreasonably withheld, then the 
liability under the covenant for that occasion ceases, and the lessee can assign 
without consent ( Treloar v. Bigge (1874), L. R. 9 Exch. 151 ; Sear v. House 
Property and Investment Society (1880), 16 Ch. D. 387 ; Young v. Ashley Gardens 
Properties , Ltd., [1903] 2 Ch. 112, 0. A.). 

(a) Belcher v. Sikes (1828) 8 B. & C. 186. 

(b) Thus, a covenant for quiet enjoyment may be either absolute, so that the 
covenantor covenants against lawful disturbance by any person whomsoever, 
or it may be qualified by a limitation to disturbance by the covenantor or persons 
rightfully cbumingimdor him. See Sanderson v. Berwick-on-Tweed Corporation 
(1884), 13 Q. B. t). 547,.C. A.; Harrison, Ainslieit Co. v. Muncastcr, [1891] 2 
Q. B. 680, C. A. 

(e) Bee Brown v. "Brown (1662), 1 Lev. 57, where covenants for title were 
qualified by a “ remote agreement at the end of the deed.” 

(d)r Seo Bicklemore y. Thistleton (18171, G M. & S. 9, where a surety for a lessee 
was not chargeable till after forty days’ default by the lessee and demand made 
on the suioty. La Hesse v. Albert (1828), 3 Man. & Ry. (k. b.) 406, a covenant to 
pay an annuity was qualified by a recital so as to bo a covenant only to pay out 
of a particular source. But a recital in a conveyance which shows a defect in 
the grantor’s title does not qualify his covenants for title, which must be con¬ 
strued with reference to the title expressed to bo conveyed in the operative part, 
and he is liable for a breach arising through this defect (Page v. Midland Jlatl. 
Co., [1894] 1 Oh. 11,0. A.); nor is a covenant for title qualified by a reference 
to the instrument under which the title is derived, unless the internet expressed 
to be oonveyed is in the operative part restricted to whatever was thereby 
acquired (Cooke v. Founds (1661), 1 Lev. 40 ; May y. Platt, [1900] 1 Ob. 616, 
620, 0. A.; compare Ddmer v M'Cabe (1863), 14 L 0. I* R. 377, 384), 
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covenant in form absolute may be qualified by another covenant 
providing for an alternative event (c). 

888 . Questions as to the effect of qualifying words have usually 
arisen where a group of covenants, such as covenants for title, 
occur in a deed, and some are expressly qualified, while others are in 
form absolute. It has then to be determined whether, on the true 
construction of the deed, the qualifying words are to be read as 
expending to the other covenants (/). This will depend in the first 
instance on the grammatical connection of the covenants—whether 
as a matter of grammar the qualifying words apply to other 
covenants than that in which they are inserted (g ); and, next, upon 
whether the various covenants have the same or different objects. 
If they have objects so similar that the covenantor cannot be sup¬ 
posed to have intended to limit his liability under one covenant 
without also limiting it under the other, then the qualifying words 
will be taken as applying to both. This is so whether the qualify¬ 
ing words occur in the earlier covenant, so that the earlier limitod 
covenant restricts a subsequent general one (li), or, it would seem, 
whether they occur in a subsequent covenant, so as to control an 
earlier general covenant (i). But where the covenants have 


(e) As an agreement to pay a sum by instalments for specified work, with an 
agreement, if the work is not proooeded with, to refer the remuneration to 
arbitration (Hemant v. Ricci otto (1857), 1 0. B. (N. s.) 616); compare Mirfyneux 
v. Richard, [1906] 1 Ch. 34 (absolute oorenant to build house not restricted 
by power to use land for spoil banks). 

(/) It was formorly supposed that the restrictive clause might qualify all 
the covenants if it was placed first or last in the string of covenants, but not 
if it occurred in the middle (see this rule stated more fully in Gaina/ord v. 
Griffith (1667), 1 Wins. Saund. 51, 60).; but the construction depends on the 
intention as appearing from the whole instrument, and not merely on the order 
of the oovenants (1 Wms. Saund. p. 60, n. (4)); see the four rules of construction 
suggested by Lord St. Leonards (Sugden, Vendor and Purchaser, 14th ed., 
p. 605), and the criticism of them m Dart, Vendor and Purchaser, 7th ed., 
Vol. II., 798, 799. 

(g) Se$ Rich (Lndy) v. Rich [Lord) (1585), Cro. Eliz. 43; Browning v. Wright 
(1799), 2 Bos. & P. 13, where one ground of decision was that tho two covenants 
formed one sentence (per Lord Eldon, (J.J., pp, 21. 26; per Bulled, J., p. 27). 
The phrase “but that” indicates that the succeeding words are dependent on 
the earlier, and they incorporate any preceding qualification ( Broughton v. 
Conway (1564), Moore (k. b.), 58; better reported, 2 Dyer, 240 a; Gervia v. 1‘cade 
(1598), Oro. Eliz. 615); and as to covenants in pari materia being construed 
together, even when the parties are different, see Martyn v. M'Namara (1843), 

4 Dr. 4 War. 411. 

(A) Thus, in oovenants for title, those which covenant for title as such, anil not 
for possession, have the same object v. Richard a (1809), 11 East, 633,642); 

and a limitation in a covenant for seisin has been read into the following 
covenant for right to convey (Nervi* v. Manna (1582), 3 Lev. 46; Browning v. 
Wright (1799), 2 Bos. 4 P. 13); as to leaseholds, see Foord v. Wilson (18l8), 8 
Taunt. 643; Stannard v. Forbw (1887), 6 Ad. 4 El. 672. Similarly, the words 
“ joint and several ” at the beginning of lessees’ covenants will govern all the 
following covenants, although not grammatically connected, unless there is 
something to restrain them to the earlier oovenants ( Northumberland (Duke) v. 
Errington (1794), 5 Term Rep. 522). 

(t) See the oritioism on Lord St. Leonards’ second rule referred to in note (/) , 
supra; and compare Nind v. Marshall (1819), 1 Brod. & Bing. 319. It maybe 
easier for an earner restricted covenant to control a subsequent general one, out, 


Saar. 9. 
Oovenants. 

Covenant* 
for title. 



484 

Soot. 9. 
Covenants. 

Vendor’s 

implied 

covenants 

under 

Conveyancing 
Act, 1881. 


Qualification 
implied from 
circum¬ 
stances. 


Several 
covenantor or 
covenantees, 


Deeds and Other Instruments. 

different objects, qualifying words in one will not be applied to the 
other in whatever order the covenants come ( k ). 

In the covenant for title implied under s. 7 (1) (a) of the 
Conveyancing Act, 1881, from the words “ beneficial owner ” 
the covenants for right to convoy, for quiet enjoyment, freedom 
from incumbrances, and for further assurance are not four separate 
and distinct covenants, but parts of one entire covenant, the whole 
boing controlled by the prefatory words limiting the cqyenant to 
the acts or omissions of the person conveying, and those throttgb 
whom he derives title otherwise than by purchase for value (l). m 

839. Covenants may also be qualified by the circumstances of 
the particular case. Tlius, a covenant in terms absolute may he 
restricted to events which, having regard to the circumstances, 
both parties, at tho time when the covenant was entered into, 
contemplated, or ought to have contemplated if they had thought 
properly about the matter (m). And it is not sufficient that one 
of the parties did in fact contemplate a wider interpretation («). 

Sub-Sect. 5 .—Joint and Several Covenants. 

840. Where there are several covenantors or covenantees the 
covenant may, as regards the liability of the covenantors, be either 


having regard to the i cason stated in the text, the order of the covenants does 
not seem to be very matoiml (see Woodyard v. Dannor/t (1600), Cro. Eliz. 762, 
where an excoplion of a specified incumbrance in the covenant against incum¬ 
brances was earned back to the covenant for seisin in fee). In some cases the 
general covenant had limited covenants both before and after it ( Nerrin v. 
At units (15S2), 3 Lev. 6; Browning v. Wright ( 1709), 2 Eos. & P. 13; Nmd v. 
Marshall (1819), 1 Brod. & Bing. 319). But an absolute covenant for right to 
assign a patent is not qualified by a subsoquent covenant that the assignor has 
not forfeited tho right (//esse v. Stevenson (1803), 3 Bos. & P. 565). 

(A) The covenants for title and for right to convoy are different in their object 
from the covenant for quiet enjoyment, and consequently a limited covenant for 
right to convey does not restrain a subsequent ubsoluto covenant for quiet 
enjoyment (Howell v. Richards (1809), 11 East, 633; see the dissentient judg¬ 
ment of Pakk, J., in Ntnd v. Marshall, supra; and comparo Young v. Ratnco<k 
(1849), 7 C. B. 310); nor does a subsequent limited covenant for quiet enjoy¬ 
ment restrain a precoding absolute covenant that a lease is valid (Norman v. 
Foster (1673), 1 Mod. Bop. 101; Qainsfordv. Griffith (1667), 1 Wms. Saund. 51,58; 
Carton v. Fitzgerald (1812), 15 Ei.st, 630, where the construction of the covenant 
for the validity of the lea so as absolute was assisted by a rocital; Smith v. 
Compton (1832), 3 B. & Ad. 189). Other cases in which the object of covenants 
was different, so that- restrictive words m one did not control the other, are 
Crayford v. Orayford (1628fi Cro. Car. 106 (limited covenant for seisin did not 
control covenant that lands were of specified annual value; so, too, Hughes v. 
Benifet (1638) Cro. Car. 495); Crossfield v. Morrison (1849), 7 0. B. 286 (covenant 
by purchaser to pay certain rents while he was in poa.-ession did not restrict 
covenant to indemnify against them); see Saward v. Anstey (1825), 10 Moore (o. p.), 
66; Kean v. Strong (1845), 9 I. L. E. 74; reversed (1847), 10 1 L. E. 137, 
Ex. Ch. (unqualified covenant to renew lease not restricted by qualified covenant 
for quiet enjoyment). Upon a lease to two jointly at a rent, with a ioint and 
several covenant to pay taxes, hut no oovenant to pay rent, the liability for 
rent is apparently joint (£. v. Wakering (Inhabitants) (1834), 6 B. & Ad. 971; 
see, too, Wilmer v. Currey (1848), 2 De G. & Sm. 347, 353). 

(l) David v. Sabin, [1893] 1 Ch. 823, 0. A., per Lindley, L.J., at p. 631. 

(m) Harrison , Ainsiie <9 Co. v. Muncaster, [1891J 2 Q. B. 680, 0. A., per 
Lord Esheb, M.E., at p. 686. 

(») ibid. 
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joint, or several, or at once joint and several; and it may, as 
regards the benefit to the covenantees, be either joint or several, 
bat it cannot be both joint and several. The effect of the cove¬ 
nant depends upon the ordinary rules of construction assisted, 
especially as regards the benefit of the covenant, by the nature 
of the interests of the parties in its subject-matter. 

841. A covenant is joint, as regards the liability of the cove¬ 
nantors, where two or more persons covenant for themselves, without 
any words of severance, that they will do something, or that they or 
one of them will do something; that is, where the obligation is 
imposed upon the covenantors simply (o). The effect is that, while 
i the covenantors are all living, anyone who is sued alone can insist 
on the others being joined (p), and upon the death of one the 
entire liability devolves upon the survivors or survivor ( q ). If one 
party is both covenantor and covenantee jointly with others, the 
covenant cannot be sued on (r) until after the death of that 
party («). 

The effect of a covenant which, as regards the liability o( the 
covenantors, is in form clearly joint depends on the words them¬ 
selves, and it is not conti oiled by the circumstance that the 
covenantors have separate interests in the subject-matter of the 
covenant. But if it is doubtful whether the covenant is joint or 
several, this is one of the points to be taken into consideration. 
In such a case it is permissible to look at the other parts of the 
deed, the interests of the covenantors, and any other circumstances 
appearing on the face of the instrument which will aid in the 
determination of the intention of the parties (t). There is no 
principle of equity requiring joint covenants to be treated as joint 
and several (vt). A joint covenant by partners will be considered as 
several —at any rate, in a mercantile partnership—if it simply 
represents a pre-existing partnership liability, but not if the 


(«) K.g., We, A. and B., “ bind ourselves, our heirs, executors, and adminis¬ 
trators” to pay £4,000 (Simpson v. Vaughan (1730), 2 Atk. 31); A. and 1$ do 
hereby for themselves, their executors, administrators, and assigns, covenant 
with C. that they, A. and B. or one of them, their executors, administrators, 
or assigns, will pay the rent reserved by a leaso and keep the promises in repair 
(White v. Tyndall (1888), 13 App. Gas. 263 ; Clarke v. Dickers (1845), 14 Sim, 
639): L. and It. (R. being a surety) covenant with 0. that they will pay rent, 
and furthor that L. will repair; the covenant to repair, as well as the covenant 
to pay the rent, is joint [Copland v. Laporte (1835), 3 Ad. & El. 617). But words 

E urporting to make not only an original obligor, but also his exeoutoife, jointly 
able with the other obligors have no effect. The liability of executors under a 
joint and several covenant is necessarily several only (Bead v. Pi ice, [1909] 1 
£.B. 577). • 

(p) King v. Iloare (1844), 13 M. & W. 494; Kendall v. Hamilton (1S79), 4 
App. Cas. 604, 615. 

(j) White v. Tyndall, supra. 

(r) Boyce v. Edbrooke, [1903] 1 Ch. 886; and see Faulkner v. Lowe (1848), 2 
Exch. 695. 

s) Rote v. Poulton (1831), 2 B. & Ad. 822. 

t) White v. Tyndall, supra, per Lord Hersohbll, at p. 276. 

(u) Sumner ▼. Powell (1816), 2 Mer. 30; compare Primrose v. Bromley (1759), 
1 Atk. 89. 
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Deeds and Other Instruments. 


Sect. 9. obligation arises solely under the covenant. The extent of the 
Covenants, covenant is then measured only by its language (v). 

Where the 842. Where there are several covenantors and each undertakes 

liability is only as regards his own acts or defaults, the covenant is said to be 

several. several, and the effect is the same 'is if several deeds were written 

upon the same piece of parchment ( x ). This form of covenant is 
employed when an aggregate sum is to be secured, but each 
covenantor is to be liable for only a part of it; as where several 
covenant “ severally ” to pay one £3, another £3 etc. (a), or where* 
without the word “ severally,” tlioy covenant to pay £“50 each (6). 


Where the 
liability is 
joint and 
several. 


843. In general a covenant is framed so as to be at once joint 
and several, and then it is at the election of the covenantee in 
which form he shall sue upon it; whether to charge all the 
covenantors together or the survivor alone on the joint covenant, or 
to charge one alone, or the executor of a deceased covenantor, with 
the entire liability on the several covenant (c). A joint and several 
covonantis now usually made by tlio words “jointly and severally,” 
but it will aiiso from any other words which have the same effect, 
as “ we and each of us” coven ant (d); or A. and B. covenant for 
themselves and each of them (c). 


(v) Sumner v. Powell (1816), 2 Mer. 30; Beresford v. Browning (187a), L. E. 
20 Eq. 564, afliimed on appeal 1 Oh. D. 31, C. A. A covenant for payment off 
of a partner’s share is in general an airongomcnt for discharging a pre-existing 
joint and sevoial Lability, and will be floated as joint and several ( Baesford v. 
Bratrntng, supra). But where the covenant was the joint covenant of con¬ 
tinuing purtnors to pay sums to an outgoing pavtnor as the pureha&o price of 
his share it was hold to he not merely u secunty for but different from the pre¬ 
existing liability, and was not.boveral in equity ( Wilmer v. Currey (1818), 2 
He G. & Sin. 347). And joint covenants in a loaso taken by partners for partner¬ 
ship purposes have boon constnied as joint only ( Clarke y. Bickers (1845), 14 Sim. 
639 ; Levy v. Safe (1877), 37 L. T. 709). In Sumner v. Powell, supra, a joint 
covenant to indemnify tho executors of a deceased partner was held to be joint 
only. The distinction between the circumstances in Wilmer y. Currey, supra, and 
Beresford v. Browning, supra, is slight, and the authority of Wilmer v. Currey, 
supra, seems to ho doubtful. A joint covenant by partners, although treated m 
equity as only joint during tho lives of the partners, is in effect made several on 
the death of one, and the covenantee can prove against his estato ( Kendall v. 
Hamilton (1879), 4 App. Cas. 004, 51<; Be Hodgson, Beckett v. Eamsdale (1880), 
31 Oh. 1). 177, O. A.J, though he cannot maiutain an action for administration 
of that estate (Be JI/tRae, Forster v. Davis, Norden v. McRae (1683), 25 Cli. D. 

16, O. A.); as to proof in bankruptcy, see Re Shand, Ex parte Corbett (1880), 14 
Ch. D. 122, 6. A.; and as to joint and several liability on a guarantee given by 
a firm And also by the Severn paitners, see Me Smith, Fleming & Co., Ex parte 
Harding (1879), 12 Ch. P. 557, C. A. 

(*) Mathew son’s Case (1597), 0 Co. Hep. 22 b. 

(a) /bid. *• 

(b) Armstrong v. Cahill (1880), 6 L. E. Ir. 440 ; coin Collins'*. Prosser (1823), 

1B, & C. 682, A. and E. were bound in £1,000 each “for which we bind out- 
selves, and each of us for himself, for tho whole and entire sum of £1,000 each "; 
this was several, and was not avoided as to A. by the seal of B. being removed. 

(c) May v. Woodward (1677), Frecm. (z. B.) 248. 

(a) Robinson v. Walker (1703), 1 Salk. 393 ; Northumberland (Duke) v. 
Emnaton (1794), 5 Term Bep. 522. 

(e) Robinson v. Walker, supra ; Bolton v. Lee (1672), 2 Lev. 50V “ for themselves 
end either of them” (Enysv. Donmthorne (1761), 2 Burr. 1190; see Church v. King 
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844. As regards the benefit of a covenant, the covenant may be 
made with the covenantees jointly, or with each of them severally; 
but the same covenant cannot be made with the covenantees jointly 
and severally, so as to leave it to the election of the covenantees 
whether to sue together or separately (/). If the covenant is joint, 
then, so long as all the covenantees are living, all must sue 
together^); upon the death of any the action must be brought by 
the survivors, whether the breach of covenant occurred before the 
death ( k) or after (i). 

845. The construction of a covenant with several covenantees 
depends, as regards its being joint or several, very largoly on the 
interests of the covenantees in the subject-matter of the covenant. 
Here, as in other cases, the intention of the parties, as expressed by 
their words, prevails, and by clear words a covenant may be made 
with covenantees jointly, although their interests are several, and 
vice versd. But the court leans against this separation between the 
nature of the covenant and the nature of the interest, and where the 
interest is joint the covenant will be joint if the words are capable 
of that construction; where the interests are several, the covenant 
will in the same manner be construed, if possible, as several (/c). 


(1836), 2 My. & Or. 220); “ for themselves and every of them ” (Mai/ v. Wood- 
ward (1677), Freem. (k. b.) 248). A bond by which throo obligors bound themselves 
jointly and their heirs otc. respectively, and which was conditioned to be void 
if tlioy or either of them, their or either of their heirs, paid, was joint and several 
('Pippins v. Coates (1853), 18 Boav. 401). As to the joint ownors of a patent 
ontoring into joint and several covenants of titlo upon assigning it, see National 
Society for Distribution of Electrmty by Secondary Generators v. Gibbs, [1900] 
2 Ch. 280, 0. A. 

(/) “ A man cannot bind himself to three and to each of them to make it 
joint and several at the election of several persons for one and tho same 
cause” (Slivgsby’s Case (1587), 5 0o. Hep. 18 b, 19 a, Ex. Oh.). 

(jj) Sorsbte v. Park (1843), 12 M. & W. 146 ; Dane v. Drinlnoatcr (1834) 1 Or. 
M. & R. 599, 613. 

(A) Eecleston v. Clipsham (1668), 1 Wms. Saund. 153. 

(t) Foley v. Addenbrooke (1843), 1 Q. B. 197; as to payment to one of two 
joint obb'gees of a bond, see Steals v. Steeds (1889), 22 Q. B. D. 537 ; Powell v. 
Brodhurst, [1901] 2 Ch. 160, 164. 

(k) Sorsbte v. Park, supra; lfoadhurne v. Botfield (1845), 14 M. &. W. 559; 
see per Pakke, B., at p. 572 ; Beer v. Beer (1852), 12 C. B. 60, 78; see Iladdon v. 
Ayers (1858), 1 E. & E. 118. It was formerly supposed to be a rule of law 
that a covenant was, as regards the covenantees, jomt when their interests were 
joint, and vice versd, notwithstanding that the words of the covenant wore to 
the contrary (Windham's (Justice) Case (1589), 5 Co. Rep. 7 a, 8 a; Eecleston v. 
Clipsham (1668), 1 Wms. Saund 153; James v. Emery (1818), 8 Taunt. 245, 248, 
Ex. Ch. ; Withers v. Bireham (1824), 3 B. & 0. 254). This was upon thg ground 
that to allow separate actions when the interest was the same would charge the 
covenantor twice over (Slingsbfs Case (1587), 5 Co. Rep. 18 b, 19 a, Ex. Ch.; 
Lilly v. Hodges (1723), 8 Mod. Rep. 166). But }fx. Preston in his edition 
of Sheppard’s Touchstone suggested (p. 166) that tim rule was only applicable 
when the words were ambiguous : “ The correct rule is that by express words, 
clearly indicative of the intention, a covenant may he joint, or joint and several 
to, or with, the covenantors or covenantees; [but see Bradburnev. Botfield, supra, 
at p. 573; the covenant cannot be joint or sevoral with the covenantees], notwith¬ 
standing the interests are several. So it may be several, although the interests 
are joint. But the implication or construction of law, when the words are 
ambiguous, or are left to the interpretation of the law : will be, that the words 
have an import corresponding to the interest, so as to be joint when the interest is 
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The express language must not be contradicted, but it will be 
moulded to suit the interests according as they are joint or 
several ( l ). 


joint, and several when the interest is several; notwithstanding language whioh, 
under different circumstances, would give to the covenant a different effect.” In 
Sorsbic v. Park (1843), 12 M. & W. 146, this gloss on the old rule was accepted, 
and since then the rule has been treated as one of construction only. 

(Z) White v. Tyndall (1888), 13 App Cas. 263, per Lord Hehsohell, at 
p. 277. This seems to represent the judgments in Sorsbie v. Park, aupra, and 
Bradburne v. Dotfield (1845), 14 M. & W. 559, though it is somewhat different 
from the rule enunciated by Mr. Preston. To enable the tost of joint or several 
interests to be applied, the language of the covenant need not be ambiguous 
m the ordinary sense; it is sufficient that it is capable of being construed as 
several, though in form joint, and vice versA. But this will not be so if it is 
expressly “joint” or expressly “several” (see Bradburne v. Botjield, aupra, per 
Parke, B., at p. 563). 

The following are instances of covenants treated as joint:—Covenant for title 
entered into with joint grantees a id each of them; in this case the covenant is at first 
joint, and, since this Buits the joint interest, the words “ each of them ’’are rejected 
(Sling shy's Case (1587), 6 Co. Hep. 18 b, Bx. Ch.); covenant between co-adventurers 
by each with tho other and others of them; all have the same interest in the 
covenant and it is joint ( Eccleston v. Clipsham (1668), 1 Wms. Saund. 153); 
covenant whereby musicians bound themselves in £20, each to the other jointly 
and severally, not to play asunder; the interest 1>< mg joint, “ soverally ’’ was 
repugnant (Spencer v. Durant (1689), Comb. 115; the actual words were omnibua 
rt cuilibet corum, S. C., 1 Show. 8; comparo Saunders v. Johnson (1693), Skin. 
401); covenant with L. and B. to pay to L. and B. an annuity of £30, namely, £15 
to L. and £15 to B , with joint powers for securing the annuity (Lane v. Drink- 
water (1834), 1 Cr. M. & It. 399); covenant between subscribers to a new corn 
market to pay sums set opposite their names, the covenant being by tho sub¬ 
editors to and with each other, and to and with trustees; the trustees sued 
alone; held, that tho covenant was primd facie joint with tho subscribers and 
trustees, and that the trustees had no separate interest by which the covenant 
could be made several ( Sorsbie v. Park, supra; see Pugh v. Stringjield (1857), 
3 C. B. (n. s.) 2; (1858) 4 0. B. (N. 8.) 364, where, upon a guarantee 
for the completion of buildings given to three mortgagees of separate pro¬ 
perties, it was held that tho inteiest, and also the benefit of the covenant, 
was joint). 

Tho following are instances of covenants treated as several:—Where grants of 
different estates are made to A., B., and 0. respectively, and covenants for 
title entered into with them and each of them ( Sling shy’s Case, supra ) ; and 
similarly, whero piopeity is sold to purchasers in specified shares, and the vendor 
covenants for title with each of thorn (Mills v, Ladbroke (1844), 7 Man. & Q-. 
218); where collectors of rents for A. and B. covenant with A. and B. to pay a 
moiety to each of them (Lilly v. Jlodges (1723), 8 Mod. Rep. 166); where vendors 
are entitled in specified shares, a covenant with them and each of them to pay 
tho purchase-money (James v-. Emery (1818), 8 Taunt. 245, Ex. Ch.); where 
there are vendors of different lands at separate prices to one purchaser, and the 
purchaser by the same deed covenants with eaoh to complete the purchase (Poole 
v. llill (1840), 6 M. & W. 835);'whore under an agreement purchase-money 
(Tippet Wi Hawkey ( 1689), 3 Mod. Rep. 263), or interest on purchase-money, is to 
be paid to one vendor only ( Keightley v. Watson (1849), 3 Exch. 716); where 
separate annuities had boon grunted, and a surety covenanted with the annuitants 
that, on default by the grrfutor, he would pay to them the annuities (Withers v. 
Bircham (1824), 3 B. * 0. 254); covenant by a ship’s captain with part owners 
to pay moneys to them, “ and to their and every of their several and respective 
heirs etc.” in specified shares (Servante v. James (1829), 10 B. & O. 410). A 
covenant entered into with partners jointly for the protection of the partner¬ 
ship business may be enforceable by them severally after dissolution of tho 
partnership ( Palmer v. Mallett (1887), 36 Ch, D. 411, 0. A.). 

A. covenant with two jointly for payment of a sum of money confers a joint 
legal interest, and the covenant is construed as joint notwithstanding that only 
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Sub-Sect. 6.— Dependent and Independent Covenant*. 

846. Where an agreement contains covenants on the part of 
each party towards the other the question arises whether one party 
can sue on the covenants in his own favour without alleging and 
proving either that he has performed, or that he has offered to 
perform, those on his part. In thi# respect covenants are classified 
as follows:—(1) Such as are mutual and independent, and here 
either party may recover damages from the other for a breach of 
the covenants in his favour, and it is no defence that he has not 
performed, or even that he has committed a breach of, those on his 
part; (2) such as are conditional and dependent, in which the 
performance of one depends on the prior performance of the other; 
consequently, until the one which is the condition has been 
performed, no action will lie on the other which is dependent (in) ; 
(8) such as are mutually conditional—that is, covenants which 
are to be performed at the same time, and here, if one party was 
ready and offered to perform his own part, and the other has neglected 
or refused to perform his, the formor may maintain an action 
against the latter, though it is not certain that either was obliged 
to perform the first act(n). But while these three cases are 
distinguishable, the second and third are frequently placed together, 
and the question is treated as being whether the covenants are 
independent, or whether they or one of them are or is dependent. 

847. Whether covenants are to be taken as dependent or 
independent is to be decided in accordance with the intention of the 
parties as expressed in the instrument. For this purpose no 
technical words are necessary (o); and, indeed, to such intention, 
when once discovered, all technical forms of expression must give 
way (p); the intontiou is to be collected from the instrument, and 
from the circumstances, legally admissible in evidence, with 
reference to which it is to bo construed (q). When the parties have 

one it. beneficially interested ( Rolls v. Yate (1610), Yelv. 177; Anderson v. Mar- 
tindale (1801), 1 Eiist, 497; Ilopkinson v. Lee (1845), 6 Q. 13. 964). And where 
in a lease by several lessors the lessoo enters into a covenant to repair which is 
capable of being troaiod as joint it will be so treated, notwithstanding that one 
or more of the lessors have no interest in the land (Southcote v. Uoare (1810), 3 
Taunt. 87; Wakefield v. Drown (-1846), 9 Q. 13. 209, 223), or that tho lessors arc 
tenants in common; though their interests in tho land are separate, they have a 
joint interest in the repairs (Foley v. Addenbrooke (1843), 4 Q. B. 197; Brwlburne 
v. Botfield (1845), 14 M. & W. 559). This is so although the lessois demise 
“according to their several estates,” and the lessees oovenant with thorn “and 
their respective heirs and assigns ” (Thompson v. Ilakewill (1865), 19 0.13. (n. s.) 
713 ; see p. 726). Upon a demise of a revorsion on a lease to tenants in coinyion, 
each can sue on the covenants in the lease without joining the others (Roberts v. 
Holland , [1893] 1 Q. B. 665). 

(m) See Ughtred's Case (1591), 7 Oo. Bop. 9 b, 10 b. Bpt the covenant which 
is a condition as regards the other is itself independent (see p. 490, post). 

(n) With verbal alterations (per Lord Mansfield in Kingston v. Preston 
(1773), stated in Jones v. Barkley (1781), 2 Doug. (k. b.) 684, at p. 690). 

(o) Jfotham v. East India Co. (1787), 1 Term Rep. 638, at p. 645. 

(p) Stovers v. Curling (1836), 3 Bing. (n. 0.) 355, per Tindal, 0.J., at p. 368; 
Porter v. Shephard (1796), 6 Term Rep. 665, per Lord Kenyon, O.J., at p. 668; 
Robert* v. Brett (1865), 11 H. L. Oas. 337, at p. 354. 

(q) Grave* v. Leggji 854), 9 Exch. 709, per Parke, B., at p. 716; Bettini t. 
(lye (1876), 1 Q. B. D. 183, at p. 187 ; see Kingston v. Preston , supra. 
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expressly provided that one covenant is to be treated as a condition, 
effect will be given to this provision ( r), unless, indeed, it has to be 
rejected as being clearly repugnant to the intention appearing on 
the whole instrument («); or, perhaps, unless a stipulation, though 
expressed to be conditional, is not in its nature a condition precedent 
to performance on the other side (t). 

848. The question whether covenants are dependent or inde¬ 
pendent does not depend upon the order in which they occur 
in the deed, but usually either upon the order of time in whichtthe 
intent of the transaction requires their performance (a), or upon the 
nature of the contract and the acts to be performed by the contracting 
parties (b ); and in regard to these two considerations—order of 
performance in point of time and the nature of the contract— 
certain rules have been recognised. The rules, however, do not 
absolutely determine the dependence or independence of covenants 
in all cases; they merely furnish a guide to the discovery of the 
intention of the parties (c). And in general covenants are to be 
treated as independent rather than as conditions precedent, 
especially whore Bomo benefit has been derived by the covenantor (d). 

849. As regards order of performance in point of time:— 

(1) If there are mutual covenants between A. and B., and A.'s 
covenant has to be performed on a specified day, while B.’s covenant 
has to be performed on a later day, A.'s covenant is independent of 
B.’s covenant. A. must perform it at the fixed date, and the 
consideration for the performance of it is not the performance of 
B.’s covenant, but B.’s promise to perform it. Consequently A. must 
rely on his remedy against B., and cannot excuse his own 
non-performance on the ground of B.’s failure to perform his 
covenant (e). 


(r) London Guarantee Go. y. Fearnley (1880), 5 App. Cas. 911, at p. 919. 

(«) “ The dearest words of condition must yield to the prominent intention of 
the parties as gathered from the whole instrument” ( London Gas-Light Go. y. 
Chelsea Vestry (1860), 8 0. II. (». 8.) 215, per BVLES, J., at p. 239). 

(f) 8ee the dissentient judgmont of Lord Sklboknk, L.O.,iu London Guarantee 
Co. v. Fearnley, supra , at p. 920. 

! a) Kingston v. PresUm. (1773), cited 2 ‘Doug. (k. b.) 690. 

b) Botham v. Fast India Co. (1 “87), 1 Term Hep. 638, at p. 645. 

c) Roberts v. Brett (1865), 11 II. L. Cas. 337, per Lord Chelmsford, atp. 354. 

d) Newson v. Smythies (1858), 3 H. & N. 840, per Pollock, O.B., at p. 843. 

e) ltules (1) and (2) correspond to the first two rules in the notes to Pordage 
v. Cole (1669), 1 Wms. Saund.,319 1, except that the parts of the first of those 
rules enclosed in brockets ( infra ) are reserved to be the subject of rule (3) in the 
text;—“ 1. If a day be appointed for payment of money ... or for doing any 
other act, and the day is to happen, [or may happen] before the thing whioh is the 
consideration of the mpney, or other aot, is to be performed, an action may he 
brought for tho money, or for not doing such othor act, before performance; for 
it appears that the party relied upon his remedy, and did not intend to make tho 
performance a condition precedent: [and bo it is where no time is fixed for the 
pei formnnco of that which is the consideration of the money or other aot]. . . 
But, 2. When a day is appointed for the payment of money, eto., and the day is 
to happen after the thing which is the consideration of the money, eto., is to be 

P erformed, no action can do maintained for the money, eto., before performance.” 1 

he rules are taken from the judgment of Holt, O.J., in Thorpe y. Thorpe 
(1701), 1 Salk. 171; hut when the parts in brackets of the first rule ore removed, 
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(2) In the same circumstances A.’s covenant is a condition 
precedent to the performance of B.’s, and the latter covenant is 
dependent (/). The liability on B.’s covenant does not arise unless 
A.’s covenant is performed. And generally where one covenant is to 
be performed before the other it is a condition precedent ( g ); and 
conversely, if the time of performance for one covenant is not fixed, 
but it is stated to be a condition precedent, this primd facie limits 
the time of its performance to the period antecedent to the date 
of the other covenant (h), since a later performance cannot be a 
condition precedent to an earlier ( i ). 

(8) If while the date of performance of A.’s covenant is fixed, 
that of B.’s covenant is not fixed, but B.’s covenant may have to be 
performed after A.’s covenant, A.’s covenant is still independent (j). 

(4) In the circumstances referred to in (8) B.’s covenant is also 
independent. Since neither covenant is necessarily earlier in date, 


the second is seen to be merely supplementary to the first, and they are both 
included in the statement that, 'when tho performances are to take place at 
successive dates, the oarlier covenant is independent as regards the later, but is 
itself a condition, and tbe later covenant is dependent upon it. 

Instances whero tbe performance of one covenant was fixed definitely before 
that of the othor, and was therefore independent of that other, are:— Tolceleer’e 
Case (1374), stated in 12 Mod. liop p. 461 (covenant by Pool to serve Xolcelser 
with three esquires in the Biench wars, and covenant by Xolcelser to pay him so 
much money, as to twenty marks before they went to Prance; Pool could sue 
for tho twenty marks, although the servico had not been ronderod); Unseen v. 
Cdeby (1733), 7 Mod. Iiep. 236 (covenant by A. to pay seamen their wages yearly, 
and by B. m consideration theieof to pay A. £42 every month; A. was allowed 
to sue for the £42 without alleging payment of the wages); Terry v. Duntze 
(1795), 2 Hy. Bl. 389 (A. covenants to build a house by a certain day, and B. to 
pay by instalments as the building proceeds); Walker v. Harris (1793), 1 Anst, 
245 (covenant by A. to take B. as partner from and after 29th September; by 
B. to pay £300 on or before that day) ; Dicker v. Jackson (1848), 6 0. B. 103 ; 
Yates v. Gardiner (1851), 20 L. J. (ex.) 327 ; Weston v. Collins (I 860 ), 34 L. J. 
(oh.) 353 (all cases where date for payment of purchase-money was fixed, but not 
for completion otherwise); Workman, Clark tfc Co. v. Lloyd Brazileilo, [1908] 1 
K, B 968 (agreement to build steamer, price to be paid m instalments as work 
proceeded). And see Judson v. Bowden (1847), 1 Exch. 162, where one covenant 
was to be performed partly before and partly ufter tho other, and was therefore 
not a condition precedent. 

Instances where performance of the earlier covenant was a condition procedent 
to suing on the later are:—Where work is to be done, and then payment is to 
be made (see cases cited in Morton y. Lamb (1797), 7 Term Hop. 125, at p. 130); 
Fcvereham {Earl) v. Watson (1680), Cas. temp. Pinch, 445 (covenant in marriago 
settlement by husband to be performed before covonaut by wife’s father); 
compare Roberts r. Brett (1860), 11 II. L. Cas. 337, where the performance of an 
agreement was to be secured by each party’s bond, and the giving of the bond 
was a condition precedent to suing on the contract. » 

(/) See note («), p. 490, ante. 

(a) Neale v. Ratcliff (1850), 15 Q. B. 916 (lessee’s covenant to repair a house, 
“the same being first put in repair” by the lessor; the latter is a condition 
precedent); see Betters v. Opie (1671), 2 Wins. Saund. 846, 350 (payment to be 
made for work done). 

(A) London Guarantee Co. v. Fearnley (1880), A App. Cos. 911, per Lord 
Watson, at p. 920. 

(♦) Ibid., per Lord Blackburn, at p. 016. 

\j) This represents the effect of the first rule in the notes to Fordage v. Cole 
(1669), 1 Wms. Saund. 3191, so far as not Btated in rule (1) in the test. The 
separate statement of this part of the rule makes the relation of the first two 
rules in Fordage v. Cole dearer, and leads up to rule (4) in the text. 
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neither is a condition precedent. The two covenants are mutual 
and independent; and either party relies not on performance by, 
but on his remedy against, the other (k). 

(5) ’Where the covenants are to be performed at the same time, 
and each is the consideration for the other, they are mutually 
dependent; each is a condition precedent to the performance of the 
other, and neither party can maintain an action without alleging 
and proving that he has performed, or was ready and willing to 
perform, his own covenant (l). Here the consideration moviqg to 
each party is the performance by, not the promise of, the other. 


Instances where the date of one covenant only was fixed, and the other, 
since it might ho performed later, wns not a condition precedent, so that the 
formor was independent, are:— Cordage v. Cole (1669), 1 Wms. Saund. 319 1 
(agreement between A. and 13. that B. shall pay A. a sura of money for his 
lands on a particular dav; the convoyanco by A. is not a condition of suing 
for the money); Campbell v. Jones (1790), 6 Torm Rep. 570 (covenant by A. to 
teach R. with all possiblo oxpodition a specified art, and by B. to pay £250 on 
a fixed dato); Mattock v. Kinglake (1639), 10 Ad. & El. 50 (covenant by A. on 
a purchase to pay the purchase-money on a fixed day, no day being fixed for 
conveyance) ; and seo to the same effect Wuks v. Smith (1842), 10 M. & W. 355, 
3<)0, and SiLlhorj) v. Brunei (1849), 3 Excb 826; Thames Karen Dock Co. v. 
llrymtr (1850), 5 Exch. 696, Ex. Ch (covenant to deduce titlo hold to be a con¬ 
dition precedent to preparation of conveyance); Christie v. Dordly (I860), 7 
C. B. (n. 8 .) 561 (guarantee of payment of bills at maturity in consideration 
of guarantee of payments not fixed as to date; and see Seeger v. Duthie (I860), 
8 C. B. (N. s.) 45). 

(A) This is not stated in the rules in the notea to l'ordage v. Cole, supra, but 
is necessary m order to show completely the relation of tho two oovonaut-s (seo 
Campbell v. Jones, supra; Jetton v. Keg (1 h7 1 ), 6 Ch. App. 610). 

(/) This is the fifth rule in the notes to Cordage v. Cole,supra: “ 5. Where two 
acts are to be done at tho same time, as where A. covenants to convey an estate 
to B. on such a day, and in consideration thereof B. covenants to pay A. a sum 
of money on tho same day, neither % can maintain an action without showing a 
performance of, or an offer to perform, his part, though it is not certain which 
of them is obliged to do the first act; and this particularly applies to all cases of 
sale ” (see Qlazebrook v. Woodrow (1799), 8 Torm Rep. 366, p. 374). Tho following 
cases illustrate the rule:— Kingston v. Preston (1773), cited 2 Doug. (K. B.) 689 
(covenant by A. to givo up his business to B., and by 13. to procure security for the 
puce “at or before delivery of the deeds Barge v. Cheshire (1671), 1 Vent. 147 
(0. covenants to pay L. a sum of money, L. “ making him ” a sufficient estate in 
certain lands); Callonel v. Briggs (1703), 1 Salk. 112 (A. agreod to pay B. so much 
money for stock six months after the bargain, B. transferring the stock); soe 
Stapleton v. Shelburne (Lord) (1725), 1 Bro. Pari. Cas. 215 ; Qoodisson v. Nunn 
(1792), 4 Torm Rop. 761; Morton v. Lamb (1797), 7 Term Rop. 125 (agreement 
by A. in consideration that B. had bought com at a certain price, to 
deliver it within one month); Qlazebrook v. Woodrow, supra (covenant by 

A. to' soil a schoolhouse to 13., and convey on or before 1st August, and by 

B. V pay £120 on or before 1st August; conveyance and payment were mutual 
conditions, notwithstanding that possession had been given by A., the convey¬ 
ance being the material part); Marsden v. Moore (1859), 4 H. & N. 500 
(covenant for payment of £250 for purchase of share in mining sett); see, too, 
Heard v. Wadham (1801), 1 East, 619, where payment and conveyance were to 
be simultaneous; and Atkinson v. Smith (1845), 14 M. & W. 695, as to sale 
where goods passed on both sides. 

It is in genoral sufficient that the party suing alleges readiness to perform 
his own covenant (Turner v. Goodwin (1714), 10 Mod. Rep. 153, 189, 222); and 
a vendor of land need not, in an aotion against the purchaser, aver tender of a 
conveyance; it is sufficient to allege that he has always been ready and willing 
to execute a conveyance, it being the purchaser’s duty to prepare and tender 
the conveyance (Code v. Hill (1840), il£&W. 835 ; Laird v. Pirn (1841), 7 
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850. As regards the nature of the contract:— 

(1) If the covenants on either side form the entire consideration 
for each other, they are mutually dependent; each is a condition 
precedent, and neither party can sue without alleging that he has 
performed his covenant, or that hj is ready and willing to perform 
it (in). 

(2) But if the covenant by A. is part only of the consideration 
for the other covenant by B., and the remainder of that con¬ 
sideration has been performed by A. (such remainder being a 
substantial part of the entire consideration), then A.’s covenant, 
although originally a condition precedent, ceases to be so, and B.’b 
covenant is troated as an independent covenant. Consequently A. 
can then sue for a breach of B.’s covenant without alleging 
performance of his own covenant (h). 


M. & W. 471); 6t)o as to other contracts, Giles y, Giles (1816), 9 Q. B. 164; 
Doogood y. Host (18.70), 9 0. B. 132. 

(in) This ih the fouith rule in the notes to Fordage y. Cole (16G9), 1 Wins. Snund. 
319 1 ; “4. Whore tho mutual covenants go to the whole consideration on both 
sides, they are mutual conditions and performance must be avorrod ” (boo Oxford 
v. Provand (1868), L. It. 2 P. C. 13ft, at p. 1 ft6). Accordingly, where a vendor had so 
changed the property by cutting down timber that ho could not properly perform 
his covenant, ho could not sue for the purchase-money (St. Albans ( Duke) v. Shore 
(1789), 1 Ily. Ill. 270); and where a master had disabled himself from fulfilling 
his duty to teach his apprentice, he could not sue for desertion ( Ellen v, Topp 
(1851), 6 Exch. 424). And where mutual considei ations are indivisible, each side 
must perform the whole of his obligation to enable him to sue ( Chanter v. Letts 
(1839), 5 M. & W. 698, Ex. Ch. (licence to use seveial connected patents in con¬ 
sideration of paj ments to the various owners, all boing parties to tho agreement,; 
failure of title to one patont disabled tho owner from suing); Neale v. Hate!iff 
(1850), 15 Q. B. 916 (a covenant to repair cannot bo divided unless it relatos to 
distinct buildings)). Where a stipulation is introduced as a condition, and not as 
a covenant, it will be a condition precedent if it is of great importance to, or goes 
to the root of, the contract (soo Bradford v. WtUutms(\H~2), L, R. 7 Exch. 259; 
Grafton v. Eastern Counties Rail. Go. (1853), 8 Exch. 699 (goods supplied to bo to 
the satisfaction of defendant company’s inspector); Qravesv. Leg*i (18o4), 9 Exch. 
709 (agreomont for sale of wool, the names of the vessels to be declared as soon 
as wool slopped); Battle of China, Japan and the Straits v. American Trading (Jo., 
[1894] A. U. 266, P. C. (agreement between bankers and brokers in reference to 
payment for goods in silver, the goods to bo financed through the bankers; 
such financing was a condition precedent); Poussard v. Spiers (1876), 1 Q. B. D. 
410 (opera singer disabled at commoncemontof engagement)); but a condition 
to be present at rohearsal was not a condition precedent ( Bettini v. Gye (1876), 

1 Q. B. D. 183). As to aibifration being a condition precodent, seo title 
Arbitration, Vol. I., p. 445; as to conditions in ohartorparties, see title 
y hipping and Navigation ; as to covenants in leases, see title Landlord 
and Tenant. 

(») See the third rule in the notes to Pordage v. Cole, supra: “3. Where a 
covenant goes only to part of the consideration on both sides, and a broach of 
such covenant may be paid for in damages, it is an independent covenant, and 
an action may be maintained for a breach of the covenant on tho part of the 
defendant, without averring performance in the declaration.” The language of 
the rule is open to criticism, but, taking the rule with the authorities, the mean ¬ 
ing is sufficiently clear and is as stated in the text. A.’s covenant, so long as it 
formed part of an entire unpaid consideration, was, in common with tho rest of the 
consideration, & condition precedent to B.’s covenant, and B.’s covenant was 
dependent. It is only when the rest of the consideration has been paid that A.’s 
covenant ceases to be a condition precedent; and for this purpose the residue 
of consideration which has been paid must be a substantial part of the whole 
(Ellen v. Topp, supra). It is then no longer competent for B. to insist on 
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The application of this rule in favour of A., who has performed 
the substantial part of his consideration, will be facilitated if one of 
his covenants is to be performed after B.’s covenant (o). If, how¬ 
ever, the partial performance on one side is exactly compensated 
by partial performance on the other, the rule does not apply (p). 

the non-perforrnauce of that which was originally a condition precedent, and his 
covenant becomes independent. This is moro correct than to say that A.’s covenant 
was never a condition precedent at all (Grates v. l.egg (1854), 9 Exch. 709, p, 717; 
White v. Beeton (1881), 7 H. & N. 42, p. 60). And tho reason is that since B. has 
had part of the consideration for which he oniered into the agreement, it would he 
unjust that, becauso ho has not had the whole, ho should therefore be permitted 
to onjoy that part without either paj mg or doing anything for it (Campbell v. Jones 
(1798), 6 Tei m Hep. 570). “ Therefore the law obliges him to perform the agree¬ 
ment on his part, and leaves him to his remedy to recover any damage he may 
have sustained in not having received the whole consideration ’’ (notes to Pordage 
V. Cole (1689), 1 Wins. Saund. 3191; Carter v. Scargil! (1873), L. R. 10 Q,. B. 584). 

Tho rulo was established b ,r Boone v. lit/re (1777), 1 Tly. Bl. 273, n. (a), where 
A. oonveyed to B. the equity of redemption of an estate in tho West Indies, 
with the negroes upon it, in considorahon of £500 and a life annuity of £160; 
A. covenanted for title, and B. covenanted that, A. well and truly performing 
all und everything therein contained on his part, he would pay the annuity. 
A. having executed part of the consideration on his side by conveying the 
land, his want of title to the negroes was not a bar to his action for the 
annuity; sec Ritchie v. Atkinson (1808), 10 East, 295, per Lord Ellenborouoh, 
0. J., at p. 306 ; Havelock v. Geddes, (1809), 10 East, 555, at p. 564; FothergUl v. 
Walton (1818), 8 Taunt. 376, per Dallas, O.J., at p. 582; Stavers v. Curling 
(1836), 3 Bing. f N. O.) 355, at p. 368; Secger v. Dnthte (1860), 8 O. B. (n. 8.) 45, 
at p. 71. Examples of tho rule are furnished by Camplell v. Jones (1796), 
6 Term Rep. 570 (0. covenants to teach D. a certain ait and to permit him 
to use a certain patent, and D. to pay 0. money on a fixed day; 0. having allowed 
tho use of the patent can sue for the money, although ho has not taught the 
art); Carpenter v. Cresswell (1827), 4 Biug. 409 (A. assigns a business and 
covenants not to interfere in it; B. to pay an aunuity; tho business being assigned, 
the covenant against interference is not a condition precedent to payment of tho 
annuity); where mutual covenants are entered into in a marriage settlement and 
the marriage takes place ( Lloyd v. Lloyd (l&'il), 2 My. & Cr. 192); where one party 
is to supply goods, and the other to pay an agreed price, the supply of all the goods 
is not a condition precedent ( Macintosh v. Midland Counties Rail. Co. (1845), 
14 M. & W. 548; London Gas-Light Co. v. Chelsea Vestry (I860), 8 0. B. (n. 8.) 216 
(in spite of words of condition); Eastern Counties Hail. Co. v. Philipson (1835), 
16 0. B. 2 (agreement for defendants to supply and plaintiffs to purchase all coke 
required; a stipulation against plaintiffs’ getting coko elsewhere is not a con¬ 
dition precedent); and see Wilkinson v. , Clements (1872), 8 Oh. App. 96, as to 
grant of separate leases under building agreement as bouses are finished). 

To the same principle may bo referred the rule that in apprenticeship deeds 
tho covenants are independent, nnd misconduct on the part of tho apprentice 
does not bar his action against the master for broach of covenant (Wi nstone v. Linn 
(1823), 1 B. & O. 460 ; Phillips v. Clift (1859), 4 H. & N. 168). But desertion 
by the apprentice (Hughes v. Humphreys (1827), 6 B. & O. 680 ; see Branch v. 
Ewingten (1780), 2 Doug. (k. b.) 518), or serious misconduct ( Westwick v. Theodor 
(1875), L. R. 10 Q. B. 224 ; Learoyd v. Brook, [1891] 1Q. B. 431), or refusal to be 
taught ( Raymond v. Minton (1866), L. R. 1 Exch. 244), excuses the master ; and 
he need not return any part of tho premium, even though the apprentice was 
willing to return and the master refused to take him back(Uwjf v. Brown (1818), 

6 Price, 297). * ’ 

(o) Newson v. Smythiee (1838), 3 H. & N. 840. The case is within rule (1), 
p, 490, ante, also, and none of A.’s covenants are conditions precedent. 

(p) General Bill Posting Co. v. Atkinson, [1909] A. O. 118 (engagement of 
servant at a salary, with a covenant in restraint of trading after the termination 
of the engagement; the salary and the service are equivalent to each other; 
this leaves the employment and the restriction mutually conditional, and a 
wrongful dismissal releases from the restriction). 
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(8) Where the opposite covenants are not given by way of 
mutual consideration, or where they have no relation to each other, 
they are independent. The damages sustained by breach o£ one 
may be no measure of the damages sustained by breach of the 
other (q), and the parties are left to their remedies by action. Thus, 
covenants on either side to give sdburifcy for performing an agree¬ 
ment are independent as regards each other, though as regards the 
actual obligations of the agreement on either side they may be 
conditions precedent (a). 

Sub-Sect. 7 .—Covenants with a Penalty {b), 

851. A contract may specify a sum as being payable upon 
breach, and, if it contains several stipulations, the sum may be 
expressed to be payable on breach either of one or more specified 
stipulations, or of any of the stipulations; and it is usual to describe 
such sum as eithor a penalty or liquidated damages (c). Hut although 
regard must be had to the description in the contract ( d ), yet it is 
not conclusive; and if upon the whole instrument it appears that 
the sum is a penal sum, it will be so treated and rice versa (<?). , 

852. When there is a covenant to do or not lo do a specified 
thing, and a sum, whother a penalty or liquidated damages, is fixed 
to be paid on breach of the covenant, the covenantor has not in 
general the option of breaking the covenant upon payment of 
the fixed sum (/). He is bound by the covenant, and, if positive, 


(g) Thomas v. Oadwallader (1744), Willos, 496; see Warren v. Arthur (16S2), 2 
Mod. Rep. 317 (covenant by lessee that lessor may fell trees, and by lessor to repair 
tbe hedges where they grow); Chilly v. Pray (1883), 48 L. T. 860 (restrictive 
covenants affecting adjoining plots of land, but differing as to object and 
importance, treated as independent); Gibson v. Goldsmid (1854), 5 I)e G. M. & 
G. 757, 0. A. (covenants as to transfer of property and indemnity in a deed of 
dissolution of partnership); Cannock v. Jones (1849), 3 Exch. 233 (covenants by 
lessor and lessoo to repair separate parts of the premises); covenants between 
tbe husband and the trustee for the wife in a separation deed (Fearcn v. Aylesford 
{Earl) (1884), 12 Q. B. D. 539). 

§ Roberts v. Brett (1865), 11 II. L. Cas. 337. 

See also title Damages, p. 328, ante. 

See Lowe v. Peers (1768), 4 Burr. 2225, 2228. As to contracts by local 
authorities specifying a penalty, see Soothill Upper Uihan Council v. Wakefield 
Rural Council, [1905] 2 Ch. 516, 0. A. 

(d) Willson v. Love, [1896] 1 Q. B. 626, 0. A., per Lord Esher, M.R., at 
p. 630: "No case, I think, decides that the term used by the parties themselves 
is to be altogether disregarded . . . where the parties themselves call the sum 
made payable a * penaltythe onus lies on those who seek to show that it is 
to be payable as liquidated damages ”; but much reliance is not to be # placed 
on the description ( Law v. Redditch Local Board, [1891] 1 Q. B. 127, 131. u. A.; 
Clydebank Engineering and Shipbuilding Co. v. Yzguierao-y Castaneda {Don Jose 
Ramos), [1905] A. 0. 6, 9). And see title Damages, p.^328, ante. 

(e) Betts y. Burch (1859), 4 H. AN. 606, per Bramwbll, B., at p. 511; and 
see this case as to the origin of the above rule of construction; Sainter v. 
Ferguson (1849), 7 0. B. 727. 

(/) See French v. Macale (1842), 2 Dr. & War . 269, per SuGDEN, L.O., at pp. 274, 
275: 1 ' The general rulo of equity is, that if a thing be agreed to be done, though 
there is a penalty annexed to secure its performance, yet the very thing itself 
must be done. . . . So if a map covenant to abstain from doing a certain act, 
and agree that, if he do it, he will pay a sum of money, it would seem that he 
will be compelled to abstain from doing that act, and, just as in the converse case, 
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it will be enforced in an action for specific performance (where this 
is the appropriate remedy) (g), and, if negative, it will be enforced 
by injunction (A). But the covenantee cannot get both damages 
and an injunction; he must elect which of the two remedies he will 
take (i). The question, however, is one of construction (A), and if 
the intention of the covenant is that the covenantor shall be at 
liberty to do the prohibited act on payment of the penalty or 
stipulated sum, effect will be given to it accordingly ( l); and this 
will usually bo the case where the penalty is in the nature of a 
recurring remuneration to the covenantee, as in the case of An 
increased rent reserved for breach of a covenant not to plough up 
pasture land (a). 

Sub-Sect. 8. — Covenants Operating by way of Assignment or Release . 

853. A contract for valuable consideration, by which it is agreed 
to make a present transfjr of property, if it is ono of which a court 
of equity will decree specific performance, passes at once the 
beneficial interest; or if the property does not then belong to the 
covenantor, the beneficial interest passes as soon as he acquires the 

ho cannot elect to break his engagement by paying for his violation of the 
contract”; Chilliner v. ChillinerjlibA), 2 Ves. Sen.528; eoe Prebble v. Boghurst 
(1818), 1 Swan. 309, n. (3); Pry, Specific Performance, 4th ed., Part I., 
ch. iii. 

(y) As in cases of bonds to secure an agreoinent for settlement of property 
on marriage (Nandike v. Wilkes (1716), Chib, (cn.) 114 ; Chilliner v. Chi!liner, 
supra; Prebble v. Boghurst, supra; Jloper v. Bartholomew (1823), 12 Price, 
797); bond in coneideiation of marriage to leave property by will ( Logan v. 
Wienholt (1833), 1 Cl. & Pin. 611, II. L.); bond to secure an agreement to 
grant a lease ( Butler v. Pot vis (1845), 2 Coll. 156); penalty in a contract for 
purchase of land ( Howard v. Hopkyns (1742), 2 Atk. 371). 

(A) As where a covenant in restraint of trade is secured by a penalty or 
liquidated damages ( Hardy v. Martin (1783), 1 Cox, Eq. Cas. 26; Fox v. Scari 
(1863), 33 Beav. 327 ; National Provincial Bank of England v. Marshall (1888), 
40 Ch. D. 112, C. A.; see Barret v. Blagrave (1800), 5 Vos. 555 ; Bird v. Lake 
(1863), 1 Hem. & M. Ill; Howard v. Woodward (1864), 34 L. J. (CH.) 47 ; 
Jones v. Heavens (1877), 4 Ch. I). 636); similarly as to restrictive covenants 
affecting land (Coles v. Sims (1854), 5 l)e G. M. & G. 1, 0. A.). 

(t) Sainter v. Ferguson (1849), 1 Mac. & G. 286; Carnes v. Nesbitt (1862), 7 
H. & N. 778; Fox v. Scard, supra; Howard v. Woodward, supra; Young v. 
Chalkley (1867), 16 L. T. 286; Qener il Accident Assurance Curpoiaiion v. Noel, 
[1902] 1 K. B. 377. 

i k) See Roper v. Bartholomew, supra, at p. 821. 

1) French v. Macale (1842), 2 Dr. & War. 26U, 284. 

a) Woodward v. Ogles (1690)^ 2 Vom. 119; l.egh v. Lillie (1860), 6 H. & N. 
165 ; see Rolfe v. Peterson (1772), 2 Bro. Pari. Cas. 436; and compare French v. 
Macalcjsupra, where only a single sum per acre was reserved for broach of a 
covenant not to burn. But where an increasod rent was reserved upon breach 
of covenant against offensive trades, with a clause of re-entry on breach of 
covenant, this did not give the lessee the right to commit a breach, and the 
lessor had the option of re-entering or requiring payment of the increased rent 
QVeston v. Metropolitan Asylum district (Managers) (1882), 9 Q,. B. D. 404, 
0. A.); compare Hanburyv. Gundy (1887;, 58 L. T. 155 (lease of tied house 
with proviso for reduction of rent so long as the tie was observed. The lessee 
had not the option of breaking the tie and paying the full rent). Compare 
Magrane v. Archbold (1813), 1 Dow, 107, EL L. (covenant for perpetual renewal 
of a lease, subjoct to a penalty); and as to tbe reservation of penal rents, see 
titles Agriculture, Vol. I., p. 249 ; Landlord and Tenant. 
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property (&). Similarly, a covenant to charge property when acquired 
operates as a charge on the property so soon as acquired (c). An 
assignment for valuable consideration of property to be afterwards 
acquired by the assignor operates as a covenant by the assignor to 
assign it when acquired, and on acquisition the beneficial interest 
passes accordingly ( d ). And, provided the property is ascertainable 
with certainty, it is no objection that it is described in general 
terms ( e ). A clause in a building agreement that building materials 
brought on the land shall become the property of the landowner 
ddes not, however, operate merely as an assignment. On the 
materials being brought on the land the legal interest in them passes 
by virtue of the contract (/). 

854. A general covenant by a creditor with his debtor not to sue 
at any time will operate as a release of the debt. This is in order 
to avoid circuity of action, since the damages in an action on the 
covenant vould be equal to the debt (g). But a covenant not to 
sue before a stated time does not operate as a release; it only gives 
the debtor a remedy on the covenant if ho is sued before the time (ft). 
Moreover, a general covenant not to sue does not release the de])t 
for all purposes, and the debt may be kept alive as between persons 
claiming under the debtor (i). And where the parlies to the 
covenant are different from the persons interested as debtors or 
creditors in the debt, then the principle of avoiding circuity of 
action does not apply, and the covenant does not operate as a 
release (Jc). 

(b) Jlvlroyd v. Marshall (1802), 10 II. L. Ous. 191; compare Shop. Touch. 162; 
and see p. 377, ante. 

(c) Metcalfe v. York (Archbishop) (1836), 1 My. & Cr. 517 ; blit not in favour 
of a volunteer, since the contract will not be specifically enforced (Tie Lucan 
(Earl), Ilardinge v. Cobdrn (1890), 45 Ch. 1). 470). 

(d) Collyer v. bmics (1881), 19 Ch. D. 342, C. A. 

(e) Tailby v. Official Receiver (1888), 13 App, Cas. 523 (assignment of all book 
debts acquired during the continuance of tho security; approving Re Chi?hr, 
L'oomle v. Carter (18871, 36 Ch. D. 348, C. A., and overruling Rddtng v. Head 
(1865), 3 II. & 0. 955 (personal effects to bo thereafter upon a house), and Re 
D'Epineuxl ( Count) (2), Tadman v. D'Epineinl (1882), 20 Ch. D. 758 (a charge on 
all “presont and future porsonnlty ”); see Re Kelceg, Tyson v. Kehc?j, [1899] 2 
Ch. 530). As to covenants in marriage settlements for assignment of after- 
acquired property, soe Lewis v. Madoclcs (1803), 8 Yes. 150; Hanley v. Green 
(1849), 12 Beav. 182; Re Rtis, Ex parte Clough, [1904] 2 K. B. 769, 777, C. A.; 
and see title Settlements. If tho general words are too vague for tho contract, 
to be enforced, then it is divisible, and can bo onforcod as to the property 
sufficiently described (Clements v. Matthews (1883), 11 Q. B. D. 808, C. A.; 
Re Clarke, Coonibe v. Carter, supra; Re Turcan (1888), 40 Ch. D. 5, 0. A.). 

(/) Reeves v. Barlow (1884), 12 Q. 13. 1). 436, 0. A.; Hart v. Porthgain 
Harbour Co., Ltd., [1903] 1 Ch. 690; compare Re Keen and Keen, Mb parte 
Collins, [1902] 1 K. B. 555 ; Re IVtehking, Ex varte Ward, [1902] 1 K. B. 713; 
Morris v. Deldbbel-b'lipo, [1892] 2 Ch. 352 (charge in favour of an agent on 
stock in his hands). 

(g) Ford v. Beech (1848), 11 Q. B. 852, 871, Ex. Ch.; Smith v. Map/eiack 
(1786), 1 Term Rep. 441, per Roller, J., at p. 416; notes to Fowell v. Forrest 
(1669), 2 Wins. Saund. 47. 

(h) Deux v. Jefferies (1594), Cro. Eliz. 352; Thimbleby y. Barron (1838), 3 
M. & W. 210; see Morley v. Frcar (1830), 6 Bing. 547. 

(*) Ledger v. Stanton (1862), 2 John. & II. 687. 

(ft) Thus a covenant with one of two joint (Hutton v. Eyre (1815), 0 Taunt 
289), or joint and several ( Lacy v. Kinaston (1701), 1 Ld. Raym. 688, 690; Dean y. 
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Deeds and Other Instruments. 
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Sect. 10 .—Instruments to which Foreigners are Parties* 

855. The principles which determine the construction of instru¬ 
ments to which foreigners are parties fall under the head of 
Conflict of Laws, and are there stated. The parties are at liberty 
to determine for themselves the law which shall govern the trans¬ 
action, and their intention in this respect is a matter of the con¬ 
struction of the contract, read by the light of the subjeot-matter 
and the surrounding circumstances. If the intention cannot be 
gathered from the contract, then the general rule is that the law*of 
the country where the contract is made governs the nature of the 
obligation and the interpretation of it (/). But as regards convey¬ 
ances and assignments of real or porsonal property, the special 
rules which determine the validity and effect of the document must 
be considered (m). 


Neu)hall(n99),8 Term Rnp. 1G8), debtors not. to sue him docs not prevent an action 
being brought for the debt a gainst the othor debtor £ com pare Salmon v. Webb 
(185*2), 3 11. L. (Jus. 510). With an actual release it is different, and a release 
to one of two joint, or joint and several, debtors releases both (Co. Litt. 232 a; 
Chatham v. (Kurd (1707), 1 Bos. & P. 630; Nicholson v. Revill (1836), 4 Ad. & El. 
675, 683); but not a release to ono of two several debtors {Collins v. Prosser 
(1823), 1 B. & C. 682). Where the release is accompanied by a reservation of 
rights against the co-debtor, its effect as a release is avoided by treating it as a 
covenant not to sue (Solly y. Forbes (1820), 2 Biod. & Bmg. 38; see Bateson y. 
Gosling (1871), L. R. 7 0. P. 9; Keyes y. Elkins (1864), 5 B. & S. 240); and see 
title Contract, Vol. VII., p. 455. A covenant by one of several joint creditors 
not to sue the debtor does not discharge tho debt due to the creditors jointly 
( Walmesley v. Cooper (1839), 11 Ad. & El. 216). 

(V) See Lloyd v. Ouibert (1865), L. R. 1 Q. B. 115, Ex. Oh.; Jacobs y. Credit 
Lyonnais (1884), 12 Q. B. D. 589, C. A.; and cases referred to under title Con¬ 
flict of Laws, Vol. VI., pn. 238 -212. 

(m) See title Conflict of Laws, Vol. VI., pp. 207 et seq., 213 et seq. 
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Part I.—Definitions and Classification. 

Shot. 1.— Definitions. Shot. l. 

856. The expression u British possession ’’ means any part of ^ e ^ffl o nSl 
His Majesty’s dominions exclusive of the United Kingdom; and 

where parts of such dominions are under both a central and a local poaession. 
legislature, all parts under the central legislature are deemed to be 1 
on^ British possession (a). 

A colony is any part of His Majesty’s dominions exclusive of Colony, 
the British Islands and of British India; and where parts of such 
d^mjjuons are under both a central and a local legislature, all parts 
u&d&r the central legislature are deemed one colony ( b ). 

A British settlement meanB any British possession which has British 
not been acquired by cession or conquest, and iB not for the time settlement, 
being within the jurisdiction of the legislature of any British 
possession (c). 

The expression “dependencies” is used to signify places Depen- 
which have not been formally annexed to the British dominions* deneies. 
and are therefore, strictly speaking, foreign territories, but which 
are practically governed by Great Britain, and by her represented 
in any relations that may arise towards other foreign countries. 

Most of them are “ protectorates,” that is, territories placed under 
the protection of the British sovereign, generally by treaty with the 
native rulers or chiefs. Cyprus and Weihaiwei are foreign territories 
held by Great Britain under special agreements with their respec¬ 
tive sovereigns, but administered under the Foreign Jurisdiction 
Act, 1890 ((f), on the same general lines as protectorates. India, 
including both the native StateB and the strictly British territory 
of that empire, is frequently spoken of as our groat dependency. 

857. Crown colonies are those in which the Crown retains Crown 
complete control of the public officers carrying on the government, colonica - 
and the legislative power is either delegated to the officer adminis¬ 
tering the government ( e ), or is exercised by a Legislative Council 
which is nominated by the Crown either entirely (J) or partly (g), 

the other part being elected. In these colonies, with seven 

fa) Interpretation Act, 1889 (52 ft 53 Viet. c. 63), b. 18 (2). 

(b) Ibid., s. 18 (3). For the purposes of the Act to regulate sentences passod 
by colonial courts in cases over which jurisdiction is given by Imperial Acte, 
the word “colony” includes India, but not the Isle of Man or the Channel 
Islands (Courts (Colonial) Jurisdiction Act, 1874 (37 ft 38 Viet. c. 27), 6. 2). 

(c) British Settlements Act, 1887 (50 ft 51 Viot. c. 54), s. 6. • 

(d) 53 ft 54 Viet. c. 37. 

(e) As in Gibraltar, Ashanti, Virgin Islands (see also under note (y), infra), 

St. Helena, and Basutoland. * 

(/) As in Ceylon, the FalMands, Gambia, Gold Coast, Grenada, Hong Kong, 

St. Lucia, St. Vincent, Seychelles, Sierra Leor.e, Southern Nigeria, Straits 
Settlements, including Labuan, Trinidad and Tobago, Turk’s Islands, British 
Honduras. 

(g) As in British Guiana, Fiji, Malta, Mauritius, Jamaica, the federal 
Legislative Council of the Leewaxd Islands. Each of the several presidencies 
of this last group has a nominated Legislative Counoil, except the Virgin 
Islands, the laws of which are made by the Governor of the Leeward Islands. 
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exceptions (A), the Crown has reserved to itself the power of 
legislating by Order in Council, which is the original constitutional 
rnothod of legislating for the colonies. 

858. Protectorates, although not parts of His Majesty’s Domi¬ 
nions, are administered in much the same manner as Crown colonies. 
In protectorates, and also in 'Cyprus and Weihaiwei, the Crown 
retains complete control of the public officers carrying on the 
government. By Orders in Council under the Foreign Jurisdiction 
Act, 1890 (i), the legislative power has been delegated either 4 to a 
High Commissioner administering a group of protectorates ( k) or 
to the officer administering the government of the particular pro¬ 
tectorate (1) or to a Legislative Council in the protectorate ( m), or to 
the Legislative Council of an adjoining colony to which the pro¬ 
tectorate is attached for the purposes of administration (n). In all 
the protectorates, and also in Cyprus and Weihaiwei, the Crown 
exercises under the Foreign Jurisdiction Act, 1890 (o), a concurrent 
right of legislation by Order in Council. 

859. Dominions (p) are those colonies which possess elective 
legislatures to which the executive is responsible as in the United 
Kingdom, the only officer appointed and controlled by the Crown 
being the Governor or Governor-Goneral. These colonies are 
divisible into two categories: first, those in which the legislature 
consists of two chambers, the upper chambor (or Senate, or Legis¬ 
lative Council) being either elective (q) or nominated by the 
Crown (r); and, secondly, those in which there is only one 
legislative chamber (House of Representatives or Assembly (a)). 

The Bahamas, Barbados, and Bermuda have legislatures consisting of two 
chamliers, the upper nominated, the lower elective. 

(A) Namely, Basutoland, British Honduras, the Bahamas, Barbados, Bermuda, 
Jamaica and the Loownrd Islands. 

(t) 63 & 64 Viet c. 37. 

(A) As in the Beclmanaland protectorate, Swaziland and Basutoland, North- 
West Rhodesia (South African High Commission), and the groups of islands 
included in the Western Pacific High Commission. 

(l) As in North-Bast Rhodesia, Northern Nigeria, the northern territories 
of the Gold Coast, Uganda and Somaliland. So also Weihaiwei. 

(m) As in the East Africa Protectorate, Nyasalatid (formerly known as 
British Central Africa), and South Rhodesia. So also Cyprus. 

(n) As in the protectorates o' the Gambia, Sierra Leone, and Southern 
Nigeria. 

(o) 53 & 64 Viet. c. 37, s. 6 . 

(p) New Zealand became the Dominion of New Zoaland by Royal proclama¬ 
tion of September 9, 1907, taking oft'ect from September 26, 1907. 

( 7 ) As in tho Australian Commonwealth and the Australian states of Victoria, 
Soutfc Australia, Tasmania, and Western Australia, and the Cape of Good 
Hope. 

(r) As in the Dominion of Canada and tho Canadian provinces of Quebec 
and Nova Scotia, in 'Newfoundland. Now South Wales, Queensland, New 
Zoaland, Natal, the Transvaal, and the Oringe Iliver Colony. In these last two 
colonies the legislature may, after four years from tho first meeting of the 
councils (1907), pass laws to make them elective (Transvaal Constitution 
letters patent December, 1906, Orange River Colony Constitution letters 
patent June, 1907). The Senate of tho Union of South Africa is, for ten years 
after the establishment of th« Union, to be partly nominated and partly eloctive 
(South Africa Act, 1909 (9 Edw. 7, c. 9), s. 24). 

(#) As in the Canadian provinces of Ontario, New Brunswiok, Prinoe Edward 
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860. British colonies and protectorates are administered through 
the Colonial Office, which also exercises control over certain pro¬ 
tected States (t). India is under a special department known as 
the India Office. British possessions as above defined include the 
Isle of Man and the Channel Islands. These, however, are not 
under the Colonial Office, but ffiatters which arise concerning 
them are referred to the Home Office; and they are by statute (a) 
included with the United Kingdom under the expression “ British 
Islands." 

Sect. 2. — The Colonial Office: Its Departments and Officials. 

861. Colonial affairs have always, it would seem, so far as they 
were viewed as matters of state, come under the supervision of the 
Sovereign; and Orders in Council, by which the policyupproved by 
the Sovereign in his Privy Council was carried out, were originally 
the instruments of government of all the colonies. 

Since 1854 colonial affairs have been the sole charge of a 
principal Secretary of State, to whose department at the prosent 
time are assigned two under-secretaries, one parliamentary changing 
with the ministry, four assistant uuder-socretaries, with a chief 
clerk, a legal assistant, and a staff of principal, first-class, and 
socond-class clorks (v). 

Island, Manitoba, British Columbia, Alborta and Saskatchewan. Tko North- 
West Territories are govoinod by a Commissioner; and the Commissioner m 
Council is empoweied to make ordinances for the Toiritonos. The Yukon 
territory has a special local administiakou by a Commissioner under instruc¬ 
tions given by order of tho Dominion Privy Council or the Minister of the 
Interior. 

(f) As to protected States, soe p. 521, post. The Foreign Offico administois 
such jurisdiction as His Majesty possesses in certain Oriental countries, such as 
Turkey, Persia and China, wheio thoro is a civilisod form of government, 
Zanzibar seems to come under this category; see p. 523, poit. 

(u) Interpretation Act, 18S9 (52 & 53 Viet. c. (13). s. 13 (1); seo also pp. 573 
tt seq., pod. 

(t>) At tho ‘Re-.toralion in 1660 colonial affairs woto formally intrusted to a 
committee of tho Privy Council. In the same year a separate Council of 
Foreign Plantations was created, which was united in 1672 to the Council foi 
Trade, and was thenceforward known as the Council of Trade and Plantations. 
Between 1667 aud 1695 this council was suppressed, and its functions worn 
exercised by the Privy Council; but it was revived at the latter date, and lasted 
till 1782, when it was abolished (Civil List and Meciet Service Money Act, 1782 
(22 Oeo. 3, c. 82)), and its functions ordered to be transfer!od to a oomrnirtee of 
the Privy Council, not appointed, however, till 1784 (Ordor in Council, March 5, 
1784, amended by Ciders m Council, August 22 and August 25, 1786), under tho 
style of Committoo for Trade and Foroign Plantations. During tho interval 
colonial affairs were dealt with by a branch of the Home Department. A 
Secietary of Stato for the Amoncan or Colonial Department was appointed in 
1768; but this dopartment was abolished along with tho*Council of Trade and 
Plantations on the separation of the American colonies (the United States of 
America) in 1782. In 1794 a Secretary of State was appointed for war and the 
colonies, though the two departments were not really united until 1801. From 
the former date, however, the Committee for Trade aud Foreign Plantations 
gradually ceased to have any connection with colonial affairs, and booarne what 
ts now known as tho Board of Trade. ■ After the conclusion of the French war 
the Secretary of State devoted himself chiefly to thu colonies, and was usually 
called Secretary of State for the Colonies ; and in 1854 a separate Secretary for 
War was created; see Colonial Office List, Part I. 

H.L.—X. T 
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862. The Colonial Office is now (w) divided into three departments, 
the first of which deals with the self-governing colonies, and is 
known as the Dominions Department, to differentiate the status of 
the self-governing provinces of the empire from that of the Crown 
colonies. The staff of this department is in no way concerned with 
the Crown colonies, except in the- case of those Crown colonies and 
protectorates in the Pacific and connected with South Africa whose 
interests are closely related to the adjoining self-governing colonies. 
The department is charged with all questions of emigration, and is 
in close touch with tho Commercial Intelligence Committee of the 
Board of Trade. The Secretary of the Imperial Conference belongs 
to it, with direct access to tho Secretary of State, though he also 
has his own special and separate duties. The second department 
of the Colonial Offico is styled the Crown Colonies Department, 
and is charged with all the administrative and political work of the 
Crown colonies and protectorates. The third is the General 
Department, which deals with tho legal and general routine busi¬ 
ness of the office, with all personal questions arising in the Crown 
colonics, and also with such matters common to all the Crown 
colonies as currency, banking, postal and telegraph services, educa¬ 
tion, medical and sanitary questions, pensions, patronage etc. In 
connection more especially with this dtpartinent four standing 
committees for patronage and promotions, railways and finance, 
concessions and pensions, have been established. 

Of the four assistant under-secretaries of State, one takes charge 
of the Crown Colonies Department; another takes chargo of the 
Genoral Department, presides over the standing committees, and 
is legal adviser to all tho departments; and another takos charge 
of tho Dominions Department, and has a junior assistant under¬ 
secretary associated with him, who is also permanent secretary 
to tho Lmporiul Conference. 

863. The Crown agents for the colonies act as commercial 
and financial agents in the United Kingdom for all the Crown 
colonies (a;). They receive instructions directly from the Colonial 
Governments, but are supervised by the Secretary of Slate in 
matters of importance or on questions of principle. Their salaries 
are fixed by the Secretary of State, but paid out of hinds received 
from tho Governments for which they act, in accordance with a 
scale of charges fixed by the Secretary of State. Requisitions from 
the colonies are dealt with under the rules and regulations for His 
Majesty’s colonial service. 

Tljo self-governing colonies, except Newfoundland, have established 
agencies of their own, under the direction of High Commissioners or 
Agents-Gen oral, appointed by the several colonies. 

I* 

Sect. 8 . —Constitutions of the Colonies. 

864. The Commonwealth of Australia was constituted by an Act 
of the Imperial Parliament (y) which empowered the Sovereign in 

(w) See despatch of the Earl of Elgin on tho reorganisation of the Colonial 
Office, September, 1907, in Parliamentary Paper Cd. 3,795. 

See Colonial Office List, Pait I. 

(y) Commonwealth of Auotialia Constitution Act (63 & 64 Viet. c. 12). 
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Council to declare by proclamation the colonies of New South Wales, Sww. a. 

Victoria, South Australia, Queensland, Tasmania, and Western Conetitu- 
Australia to be united in a federal commonwealth (*), direoted that tionsofthe 
each of the existing colonies and any colonies or territories sub- Colonies, 
sequently admitted should be called a State (a), and enacted the 
form of the constitution (b). Tlie Federal Parliament consists of Federal 
the King (represented by the Governor-General (c )), a Senate, and Parliament, 
a House of Representatives ( d ). The Senate comprises six members 
qbosen for six years from each State, but the number may be 
increased or diminished so long as each State is equally represented, 
and no original State has less than six senators (e). The House of 
Representatives has twice as many membors as the Senate, choson 
for three years, unless the House is Booner dissolved (/). The 
qualifications of members of the Senate and of members of the 
House of Representatives are the same. They must be twenty-one 
years of age, qualified as electors, resident three years, and subjects 
natural-born or naturalised five years ({/). The number of members 
of the House of Representatives may be increased or diminished by 
the Commonwealth Parliament (/<). Senators and representatives 
may resign; and their places aro vacated by absence without per¬ 
mission for two consecutive months of any session (t), or by 
becoming subject to certaiu disabilities, becoming bankrupt or 
insolvent, or accepting payment for services {k). Of either body 
one-third of the whole number of members constitutes a quorum ( l ). 

Provision is made for resolving disagreements between the Senate 
and the House of Representatives (wi) by a joint dissolution and a 
joint sitting in each case(n). 

The executive power is vested in Ilis Majesty, exorcisable by E^ccutu 
the Governor-General as bis representative, with tho advice of a power. 
Federal Council composed of members chosen and summoned by 
him to hold office during his pleasure (o), and including the officers 
(not oxceeding se\ en) appointed by him to administer the several 
departments of stato according to the exigencies of parliamentary 
government (p). The judicial powor is vested in a High Court (q), 


’a) Commonwealth of Australia Constitution Act (63 A 04 Viet. c. 12), s. 3. 

! «) Ibtil., b. 6 . 

'bj IbuL, b. 9, 
cj Ibid., art. 2. 
a) Ibid., art. 1. 
e) 1 bid., art. 7. 

/) Ibid., arts. 24, 28. 
g) Ibid., arts. 16, 31. 

(A; Ibid., urt. 27. 

(*) Ibid., arte. 10, 20, 37, 38. 
lie) Ibid., art. 43. 

(1) Ibid., arts. 22, 39. Each Senator and each representative receives £400 
a year {ibid., art. 48). 

(m) IbvL, art. 67. 

(») As to tho respective legislative powers of the Commonwealth and the 
States, see p. 649, post. 

(o) Commonwealth of Australia Constitution Act (63 & 64 Viet. c. 12), 
arts. 61—63. * 
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with jurisdiction both original and on appeal from the several 
States (r). The collection of revenue and its distribution between 
the Commonwealth and the States with uniform customs and excise 
duties and inter-State free trade is provided for; and not more than 
one-fourth of the net revenue from customs and excise is to be 
appropriated to meeting the expenses of the Commonwealth (*). 
State rights are preserved over the rivers, for conservation or 
irrigation (0- An inter-State commission has been created to 
regulate trade and commerce, and to prevent unfair railway 
preferences or discriminations («). State debts may be taken over 
by the Commonwealth (b ). 

Tho constitutions, parliaments, and laws of the several States 
are protected (c), and the admission of new States provided for (if). 
Alterations of the federal constitution require an absolute majority 
of each House, and must then be submitted to the electors, not 
less than two, nor more than six months, afterwards; and if in a 
majority of States a majority of electors voting approve, and also a 
majority of all the electors voting throughout the Commonwealth, 
then the law may be presented to the Governor-General for the 
King’s assent (e). No alteration in tho proportionate represen¬ 
tation of any State in either House, or of the minimum number 
of representatives of any State in the,House of Representatives, or 
of the limits of any State, or of the provisions of the constitution 
relating thereto, can be made without the approval of a majority 
of the electors of that State (/). 

865 . Responsible government was conferred upon New South 
Wales by the Imperial Constitution Act of 1855 (//), which empowered 
the Sovereign to assent to the Constitution Act of the colony passed 
in 1853 (h). Further colonial legislation on the subject has since 
taken place. There is now a Legislative Council of sixty-one 
members appointed by the Crown for life, unpaid except the Presi¬ 
dent and the Chairman of Committees and tho Ministers. The 
Legislative Assembly consists of ninety members, elocted by ballot 
on one and the same day for three years, unless the assembly is 
previously dissolved (/). The electorate is composed of all subjects 
of Ilis Majesty, natural-born or naturalised, of the age of twenty-one 
years, resident in the State for one- year continuously, and in the 
electoral district for one month. Members of the police force, who 
are all in the employment of the State, have a vote. In 1902 the 
franchise was conferred upon women. 

(r) Common wealth of Australia Constitution Act (G3 & 64 Viet. c. 12), 
arts. 73, 76, 76. 

Ot) [bid., arts. 81—99. 

if) Juid., art. 100. •* 

I Ibid., arts. 101—103. 

Ibid., art. 106. 

Ibul., arts. 106—108. 

) Ibid., arts. 121, 124. 

e) Ibid., art. 128. 

(/) Ibid. 

'o) New South Wales Constitution Act, 1865 (18 & 19 Viet. c. 54). 

A) 17 Viet., No. 41 ; Schedule to 18 & 19 Viet. c. 54. 

i) Each member receives £300 a year. 
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866. The constitution of Queensland was established bv Act of 
the colony passed in 1867 (J) under powers granted by an Order in 
Council ( k) validated by an Act of the Imperial Parliament (l). 
The Legislative Council consists of forty-four members, nominated 
by the Governor for life. The Legislative Assembly consists of 
seventy-two members, elected by ballot. A recent Colonial Act (m) 
provides for male and female adult franchise, on a twelve months’ 
residential qualification. Plural voting is allowed. No property 
qualification is required for members in either House. 

867. Ilesponsible government was established in Victoria by 
an Act of the colony passed in 1854, and absented to by the 
Sovereign in Council, in pursuance of an Act of the Imperial Parlia¬ 
ment (n). By this and subsequent colonial legislation there is a 
Legislative Council of thirty-four members, one of whom represents 
the public service and the railways, elected for six years, half 
retiring every three years, exempt from dissolution except on 
account of disagreement with the Assembly. There is a property 
qualification both for members and olectors. The Legislative 
Assembly consists of sixty-five members, representing as many 
districts, and two members representing the railways, and one the 
public service. The members are elected virtually by manhood 
suffrage, for three yours unless the Assembly is previously dis¬ 
solved (o). There is no property qualification for members, and 
no plural voting is allowed. 

868. The constitution of South Australia was established by Act 
of the colony passed in 1856 (p), under the authority of an Imperial 
Act (q). Subsequent colonial legislation has taken place on the 
subject. The Legislative Council now consists of eighteen 
members, elected by ballot for six years, half retiring every three 
years. If the Council twice reject a Bill twice passed by the House 
of Assembly, a general election having intervened, it may be dis¬ 
solved, or additional members may be called up; but in the latter 
case no vacancies may be filled up while the number of members is 
eighteen or more. A member of the Council must be thirty years 
of age, a subject of His Majesty, and a resident in the State for 
three years. An elector must be twenty-one years old, also a 
subject of His Majesty, and have beon six months on the electoral 
roll, with a property qualification. The House of Assembly consists 
of forty-two members, elected for three years, subject to an earlier 
dissolution. Members must be qualified electors. Electors must 
be of full age, subjects of His Majesty, and must have beep six 


(j\ Constitution Act of 1867 (31 Viet. No. 38). • 

(A) Dated June 6, 1859. 

h) Australian Colonies Act, 1861 (24 & 26 Viet o. 44), s. 3. See also Colonial 
Omoe List, p. 35. 

(m) Elections Acts Amendment Act, 1905 (5 Edw. 7, No. 1). 

(n) Victoria Constitution Act, 1855 (18 & 19 Viet. c. 55). 

(o) Each member is paid £300 a yoar unless he is in receipt of an official 

(«) Constitution Act (No. 2 of 1865—1856). 

?•■) Australian Constitutions Act, 1850 (13 A 14 Viet. o. 59^> ^ 
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months on the roll. Women may vote in the election of both 
IJousos (>•). 

869. The constitution of Western Australia was established in 
the colony in 1890 by an Act of the colony scheduled to an Act of 
the Imperial Parliament (s), by which latter Act the Sovereign was 
empowered to assent, by Order in Council, to the colonial Act. There 
has been subsequent colonial legislation on the subject. There is 
now a Legislative Council of thirty members, elected for six years. 
Members must be thirty years old, resident in the State for ifoo 
years, natural-born subjects of His Majesty or naturalised and 
residonb for live years. Electors may be of eithor sex, must be 
tweiny-ono years old, subjects of His Majesty, resident in the Stato 
for six months, and must have property of a certain value in the elec¬ 
toral district. The Legislative Assembly consists of fifty members, 
elected for three years. Members must have resided in the State 
for twelve months, be twenty-one years old, His Majesty’s subjects, 
natural-born or naturalised for five years and resident two. 
Electors may be of either sex, must be subjects of His Majesty, 
resident for six mouths in the State, and either resident, or possess¬ 
ing property, in the district for which thoy vote. 


Tasmania. 870. The constitution of Tasmania was established by an Act of 
the colony (t), which was passed in 1854, and received the Royal 
Assent in 1855, under the authority of an Imperial Act (a), and 
amended since by further legislation of the colony. There is 
now a Legislative Council of eighteon members, olocted for six 
years, unless rcducod to leas than nine in number. Members must 
bo thirty yoars of ago and natural-born or naturalised subjects of 
His Majesty, with a property qualification. The House of Assembly 
consists of thirty-five mombers, natural-born or naturalised subjects 
of IJis Majesty, elected by ballot for three years (r). Electors must 
be twenty-one years of age, British subjects, and resident for twelve 
months. Women have a vote. Members of the Commonwealth 
Parliament cannot sit in either House, nor can members of a 
Commonwealth Ministry be Ministers of the colony. 


Territory of 871. British New Guinea, formerly administered as a Crown 
Papua. colony, has become a dependency of the Commonwealth of 
Australia, under the name and style of the Territory of Papua (tv). 

New Zealand. 872. Responsible government was conferred upon New Zealand in 
1852 by an Act of the Imperial Parliament ( x ) establishing a 
* General Assembly consisting of the Governor, a nominated 


(r) Members of both Housos aro paid £200 a yoar. 

(i) Western Australia Constitution Act, 1800 (53 & 04 Viot. o. 2C); Constitu¬ 
tion Act, 1889 (52 Viet., No. 23). 

(<) Constitution Act (18 Viet., No. 17). 

(u) Australian Constitutions Act, 18o0 (13 & 14 Viet. o. 59). 

(vi Members except Ministers and certain officers of Parliament are paid £100 
per annum. 

(ui) By Proclamation of the Governor-General, dated September 1, 1900, 
under the provisions of the Papna Act, 1905, of the Commonwealth. 

(*) New f$&laad Constitution Act, 1852 (16 & 16 Viet. o. 72). 
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Legislative Council, and an elective House of Representatives. 
Members of the Council are appointed for seven years. The House of 
Representatives consists of eighty members, including four Maories 
elected by the natives ( y ). Women of both the European and native 
races may vote. European electors must be of age, resident one year 
in the State and three months in an electoral district. Every adult 
Maori, resident in a Maori electoral district, may vote without being 
registered. 

,873. Responsible government was established in Cape Colony 
by an Act of the colony passed in 1872 (z), and assented to by the 
Sovereign by Order in Council dated August 9 of the same year. By 
that and subsequent legislation thero were established a Legislative 
Council of twenty-six members, with a property qualification, elected 
by ballot for seven years, presided over ex officio by the Chief 
Justice, and a House of Assembly of one hundred and seven 
members, elected by ballot for five years, paid office-holders other 
than Ministeis being ineligible. The franchise is the same for 
both Houses with a small property qualification. Colour is no bar, 
but every voter on registration must be able to write his name, 
addresB, and occupation (a). By statute speeches may bo made 
either in English or Dutch. 

874. The colony of Natal received responsible government by an 
Act of the colony passed in 1898 (6), and assented to by the Sovereign 
the same year. A Legislative Council was thereby created, con¬ 
sisting of thirteen members, with a property qualification, summoned 
by the Governor, for ton years, live or eight vacating their 
seats every five years alternately. There is also a Legislative 
Assembly of forty-threo members, qualified as electors, elected for 
four years, subject to the earlier dissolution (c). Electors must 
have a property qualification. 

875. The Transvaal received responsible government by Letters 
Patent, dated December 6, 1906. The Legislature consists of a 
Legislative Council of fifteen summoned by the Governor (d) ; 
members must be thirty years of ago or upwards, and resident 
lor three yoars in the Colony (e), six being a quorum; and a 
Legislative Assembly of sixty-nine (/) elected for five years, 
unless sooner dissolved (g), by white male British subjects of 
twenty-one years of age, exclusive of persons on full pay in 
His Majesty’s regular forces (h), twenty-one being the quorum (?) 
Voters must be resident for six months next before tho 


(v) Members of the Council are paid monthly at the rato of £200 per aiuum, 
and members of the House of Representatives are paid £25 per month. 

(a) Constitution Ordinance Amendment Act, 1872 (No. 1 of 1872). 

(a) Members of both Houses receive one guinea a day*, besides 15s. a day for 
not more than ninety days if they re&ido more than fifteon miles from Cape Town. 

(b) Constitution Act of 1898 (Law No. 14, 1893). 

(c) Members of the Assembly who reside more than two miles from the mat 
of government receive a travelling allowance of £1 per diem. 

Id) Letters Patent, Dec. 6, 1906, art. 2. 

(e) Ibid., art. 3. 

(/) Hid., arts. 6, 8. 

(o) Ibid., art. 26. 

(A) I bid., art. 9. 

(*) Ibid., art. 21. 
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commencement of the framing of a general register, and must 
not have been convicted of certain crimes, nor in receipt of 
public relief within the above-mentioned period. Any person 
qualified as voter may be elocted as member either of the Council 
or the Assembly ( k ), but a member of the latter must not hold any 
office of profit under the Crown other than as a Minister, nor be a 
rehabilitated insolvent or in liquidation, nor be declared of unsound 
mind. After the expiration of four years from the date of their 
first meeting the legislature may make the Council elective. The 
legislature must hold a session at Pretoria once a year ( l ). Either 
the English or the Dutch language may be used for debates, papers, 
or proposed laws; but the journals, minutes and proceedings of both 
Houses must be in English (m). Acts are published in the Gazette 
in both English and Dutch (»), hut are enrolled on record in the 
office of the Registrar of the High Court in English (o). Disagree¬ 
ments betweon the two Houses are resolved by joint sittings 
convened by the Governoi (p). 

876. The Orange River Colony, now called the Orange Free 
Stato Uj), received responsible government by Letters Patent dated 
Juno 5, 1907. The legislature consists of a Legislative Council of 
eleven summoned by tho Governor (r), wh<- must be thirty years of 
age and resident for three .years in the Colony (#), four being 
a quorum (t.); and a Legislative Assembly of thirty-eight (it) 
elected for five years, unless sooner dissolved, by the white male 
British subjects of twenty-one years of age, exclusive of persons 
on full pay in Ilis Majesty’s regular forces (a), ten being the 
quorum (6). Voters must have been resident six months before 
the commencement of framing the general register (c), not convicted 
of certain crimes, nor in receipt of public relief within the above 
period. Any person qualified as voter may be elected member of 
either House (d). The legislature must hold a session once a year (e) 
at Bloemfontein (/). Either English or Dutch may be used in 
debates, papers, or proposed laws; but the journals, minutes and 
proceedings of both Houses must be in English (<j). Acts are 


[k) Letters Patent, Dec. 6, 190(3, ails. 3,. 18. 

(£) arte. 2-1, 25. 

(m) Hid., art. 81. 

On) Ibid., art. -44. 

(o) Ibid., art. 45. 

( p) Ibid „ art. 37. Members of both Houses (except Ministois and the 
President of the Council and the Speaker of tho Assembly) receive £150 a year 
aiul £2 u day during attendance, not exceeding altogether £300 a yoar (art. 35). 

(q) Ajs to change of name see p. 517, post. 

(r) Letters Patent, Juno 5, 1907, art. 2. 

(a) I bid., art 3. 

(<) Ibid., art. 6. 

E u) Ibid., art. 8 . 
a) Ibid., art, 28. 

(ft) Ibid., art. 23. 

Ibid., art. 10. 

I Ibid., arts. 3, 20. 

Ibid., art. 2(3. 

(/) Ilidt^axt. 27. 
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published in the Gazette in both English and Dutch (h), but are 
enrolled on record in the office of the Registrar of the High Court 
in English (i). Disagreements between the two Houses are resolved 
by joint sittings convened by the Governor (ft). 

877. The Union of South Africa was constituted by an Act of 
the Imperial Parliament (/), which empowered the King in Council 
to declare by proclamation the colonies of the Cape of Good Hope, 
Natal, the Transvaal, and the Orange Itiver Colony to be united in 
o» Legislative Union (?«), and directed that each of the colonies 
should become original provinces of the Union, the name of the 
Orange River Colony being changed to Orange Free State (n). The 
King in Council may, on addresses from the Union Parliament, 
admit into the Union the territories administered by the British 
South Africa Company ( o ), and transfer to the Union the govern¬ 
ment of any other territories belonging to or under the protection 
of His Majesty and inhabited wholly or in part by natives (p). The 
Executive Government is vested in the King to bo administered by 
His Majesty in person, or by a Governor-General as his representa¬ 
tive ( q), with the advice of an Executive Council composed of 
members chosen and summoned by him to hold office during his 
pleasure (r), and including the officers (not exceeding ten in 
number) appointed by him to administer the departments of Slate 
as the King’s Ministers of State for the Union. No Minister 
of State may hold office longer than three months, unless he is 
or becomes a member of oither House of Parliament (s). All 
executive powers existing in the colonies at the establishment of the 
Union are, as far as they continue in existence or can be exorcised, 
vested in the Governor-General or Governor-General in Council or 
other appropriate analogous authorities, unless the South Africa 
Act or the Parliament otherwise provide (t). Pretoria is the seat 
of Government (a), but Capo Town is the seat of the legislature ( b ) 
of the Union, and Bloemfontein the ordinary place for the sittings 
of the Appellate Division of the Supreme Court of South Africa (c). 

(A) Letters Patent, June 5, 1907, art. 46. 

(i) Ibid ., art. 47. 

\ k ) Ibid ., art. 39. Members of the legislature, excepting Ministers and the 
President of the Council and the Speaker of tho Assembly, receive £150 per 
annum, besides £2 per diem during attendance at a session, not exceeding 
altogether £300 per annum (art. 37). 

( l ) South Africa Act, 1909 (9 Edw. 7, c. 9). 

(«i) / bid., s. 4. 

(«) Ibid ., s. 6. » 

f o ) Ibid ., s. 160. 

( p ) Ibid ., s. 151. A sohedule is attached to the Act embodying the terms 
and conditions upon which tho Governor-General maymndertake the govern¬ 
ment of such transferred territory. 

( g ) Ibid ., s. 8. The Governor-General has a salary of £10,000 a year (s. 10). 
He may appoint a deputy to act during his temporary absence (s. 11). 

(r) Ibid ., s. 12. 

(«) Ibid ., s. 14. 
ft) Ibid ., s. 16. 

(а) Ibid ., s. 18. 

(б) Ibid ., s. 23. 

Ibid ., s. 109. 
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The Parliament of the Union consists of the King, a Senate, and 
a House of Assembly (d), summoned by the Governor-General to 
meet at least once a year (e). The Governor-General may dissolve 
both Senate and Assembly simultaneously, or the Assembly alone, 
but not the Senate within ten yeg-rs after the establishment of the 
Union (/). For ten years after the establishment of the Union 
the Senate will, in respect of the original provinces, be constituted 
of eight senators nominated by the Governor-General in Council 
for ten years, one half being selected mainly on the ground of thqjr 
thorough acquaintance with the reasonable wants of the coloured 
races in South Africa, and of eight senators elected, before, the 
proclamation of the Union, for ten years for each original province, 
by the two Houses of such colony specially summoned by the 
Governor sitting together as one body, and presided over by the 
Speaker of the Legislative Assembly. If the seat of a nominated 
senator becomes vacant, the Governor-General in Council must 
nominate another senator to hold his seat for ten years. If the seat 
of an elected senator becomes vacant, the provincial council of the 
province for which such senator has been elected must elect another 
senator for the unexpired portion of the ten years (g). After the 
expiration of ten years Parliament may provide for the constitution 
of the Senate. Until it has done so the provisions set out above as 
to nominated senators continue in operation; eight senators will 
be olected for ten years, unless the Senate be sooner dissolved by 
the provincial council and the members of the House of Assembly 
elected for each province ; if an elected senator’s soat becomes 
vacant, a successor must be elected in the same way for the unexpired 
pai t of the ten years ( h ). 

A senator must (1) be not less than thirty years of age; (2) be 
qualified to be registered as a voter for tho election of members of 
tho House of Assembly in one of the provinces; (3) have resided 
for livo yoars within the limits of the Union as existing when he is 
elected or nominated; (4) be a British subject of European 
descent; (5) if an elected senator, he must bo the registered owner 
of immovable property within the Union of not less than £600 
value above mortgages thereon; residence and property wiiWn 
a colony before incorporation in the Union are to be tieated as resi¬ 
dence and property within the Union (i). Twelve senators constitute 
a quorum (k). The House of Assembly will continue for live years 
from its first meeting ‘unless sooner dissolved by the Governor- 
General (l). The original number of members of the House of 
Assembly is fifty-one for -the Capo of Good Hope, seventeen for 
Natal, thirty-six for the Transvaal, and seventeen for the Orange 
Free State (in). The numbers may be automatically increased in 

(d) South Afiica Act, 190‘J (5) Edw. 7, c. 9), B. 19. 

( f) Ibid., Sfl. 20, 22. 

(J) I bid., e. 20 . 

Ig) Ibid., s. 24. 

(A) I bid., s. 25. 

(i) Ibid., 8. 26. 

(A) [bid., a. 30. 

(0 Ibid., 8. 45. 

(m) J bid., b. 33. 
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identical proportions to the male adult European population in 
each province according to a census taken in lull, and every five 
years thereafter, until the number of members of the House for 
the original provinces reaches the total of one hundred and fifty, 
and not further unless Parliament otherwise provides (n ); but 
they may not be diminished before that or until after ten years 
from the establishment of the Union (o). The qualifications of 
voters for the House of Assembly must be prescribed by Parliament 
by law; but no person registrable as a voter in the Cape of Good 
Ilbpe at the establishment of the Union is to be disqualified in that 
province by reason of his race or colour only, unless by bill passed 
by both Houses of Parliament sitting together and agreed to on the 
third reading by not less than two-thirds of the total number of 
mombors of both Houses. And no person on the register in any 
province at the passing of such law shall be removed therefrom by 
roason only of disqualification based on race or colour (p). Mean¬ 
while the existing qualifications of parliamentary voters in the 
several colonies will enure for the elections to the House of 
Assembly in the corresponding provinces. But no member of His 
Majesty’s regular forces on full pay may bo registered as a 
voter {q). The existing law’s as to elections to the Houses of 
Parliament in the colonies will apply mu tails mutandis to elections 
in the provinces to the House of Assembly. At any general 
election to the House all polls must be taken on the same day 
throughout the Union (r). Provision is made for the appointment, 
before the establishment of the Union, of a commission of judges 
from the several colonies to delimit electoral divisions in tho 
various provinces (s), each (o return one member (t); and after 
every quinquennial census the Governor-General in Council is to 
appoint a commission of three judges of the Supreme Court of 
South Africa, acting with the same power and on the same prin¬ 
ciples, to redivide if necessary the electoral divisions, and allocate 
accordingly the number of members in each province (a), any 
alteration in those respects to come into operation at the noxt 
following general election (b). The qualifications of a member of 
the House of Assembly are the same as those of a senator, 
exclusive of any age limit or property qualification (r). Both 
senators and mombors of the House of Assembly may resign their 
seats (d). They vacate their scats on conviction for any crime or 
offence entailing imprisonment without the option of a fine for not 
loss than twelve months, unless followed by an amnesty or free 
pardon, or after the lapse of five years; on unrehabilitated 

n) South Africa Act, 1909 (9 Edw. 7, c. 0), s. 34. 

o) Hid., s. 33. 

p) Ibid., s. 35, 

q) Ibid., b. 30. 

V) Ibid., 8. 37. 

' Ibid., os. 38, 39, 40, 42. 

’<) Ibid., s. 39. 

a) Ibid., 8. 41. 

b) 1 bid., s, 43. 

Ibid., s. 44. 

Ibid., ss. 29, 48. 
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insolvency; on declaration of insanity; on accession to any office of 
profit under the Crown within the Union, except a Minister of State 
for the Union, a pensioner of the Crown, a member of His Majesty’s 
naval or military forces on retired or half-pay, or of the naval or 
military forces of the Union not wholly employed by the Union; on 
becoming disqualified, or on failing for a whole ordinary session to 
attend without special leave from the House they are members 
of ( e ). A penalty of £100 a day is attached to sitting as member 
of either House while knowingly disqualified (/). Thirty members 
constitute a quorum of the House of Assembly (g ). No member 
of cither House of Parliament can be chosen or can sit as a member 
of the other House; but every Minister of State who is a member of 
either House may sit and speak in both, but only vote in that of 
which he is a member {h). 

Each province has an administrator, appointed for five years as 
far as practicable from among residents in the province, and a 
deputy administrator (i), and a council, elected and undissolvable 
for three years, of the same number of members as the province 
sends to the House of Assembly, but never less than twenty-five, 
qualified, as also their electors, in the same way as electors of mem¬ 
bers of the House of Assembly ( k ). Any member of a provincial 
council elected to either House of Parliament thereupon vacates 
his seat on the council (/). Pour persons are to be elected by each 
provincial council, at its first general meeting after a general election, 
to form, with the administrator as chairman, an executive com¬ 
mittee for the province, with all powers, authorities, and functions 
at the establishment of the Union vested in or exercisable by the 
Governor or Governor in Council or any minister of any colony. 
The administrator and any other member of the committee, not a 
member of the council, may take part in the council’s proceedings, 
but has not a vote (m). 

Provision is made for the constitution of a consolidated revenue 
fund, and a railway and harbour fund (n); payment of the annual 
interest on the public debts of the colonies (o); the transfer of 
colonial property to the Union; the vesting in the Governor- 
General of Crown lands, public works etc., mines and minerals, 
ports, harbours, and railways (jp); the assumption by the Unim 


(e) South Africa Act, 1909 (9 Ed\,. 7, c. 9), ss. 53, 61. 

If) Hid., b. 56. 

(y) Ibid., s. 49. 

(A) Ibid., a. 52. Each senator and member of the House of Assembly 
(except salaried Ministers and the President of the Senate and the Spoaker 
of the Assembly) receives £‘400 a year from the date he takes his seat, 
subject to deduction for absence during the session or oommitteo of £3 a 
day (s. 66). 

(») I bia., s. 08. 

(A) Ibid., ss. 70, 71, 73. They receive allowances determined by the 
Governor-General (s. 76). 

(l) Ibid., s. 72. 

(m) Ibid., ss. 78—81. They receive such remuueratiou as the provincial 
eouncil, with the approval of the Governor-General, determines. 

i n) Ibid., s. 117. 
o ) Ibid., s. 119. 

2 >) Ibid., ss. 121—123, 125. 
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of the debts of the colonies ($); the constitution of a harbour and Sbot. 3. 
railway board; the administration of railways, ports and harbours, Constita- 
and uniformity in railway rates (? ); the appointment of a Controller tions of the 
and Auditor-General («); the compensation of colonial capitals for C oloni es, 
diminution of prosperity by reason of their ceasing to be seats of 
government ( t ); for the continuation of existing colonial laws (u); for 
free trade throughout the Union (a ); for securing the equality of the 
English and Dutch languages(6); effectiveness throughout the Union 
of naturalisation in any of the colonies (<?); preservation of rights 
of officers of the public services of the colonies (d ); the control 
and administration of native affairs and of mutters specially or 
differentially affecting Asiatics by the Governor-General in 
Council (e); and the devolution on the Union of all rights and 
obligations under conventions or agreements binding on any of the 
colonies (/). 

878. The constitution of Canada was conferred upon it by the Dominion of 
British North America Act, 1867 (g), since muddied by subsequent naniula - 
Imperial ( h ) and colonial legislation. There is one Parliament for the 
Dominion, comprising a Senate of eighty-seven members, with, a 
property qualification, nominated for life by the Governor-General, 
twenty-four of whom sit for Ontario, twenty-four for Quebec, and 
the remainder for the other provinces; and a House of Commons 
of two hundred and fourteen members, elected by ballot for five 
years unless Parliament is sooner dissolved, without property 
qualification, on tlio basis of the population at each decennial census, 
so that Quebec shall always have Hixty-five members, and the other 
provinces in proportion. The franchise is regulated by the provincial 
legislatures (i). 

The government of each province is administered by a Canadian 
Lieutenant-Governor, appointed by the Governor-General, for five provinces, 
years at least. Each province has a Legislative Assembly. That 
in Quebec consists of seventy-four members, elected for four years 
by manhood suffrage; that in Ontario consists of ninety-eight paid 
members, also elected for four years by manhood suffrage; that in 
Nova Scotia of thirty-eight members, olectod for five years (/»); 


q) South Africa Act, 1909 (9 Edw. 7, c. 9), s. 124. 

r) Ibid., as. 126—131. 

'«) Ibid., s. 132. 

t) I bid.,9. 133. 
i u) Ibid., a. 135, 
dj Ibid., 8.136. 
bj I bid., 8. 137. 
cl I lid., s. 138. 
i d) Ibid., sb. 140—140. 
is) Ibid., s. 147. 

'/) ThS., s. 148. 

g) 30 & 31 Viet. o. 3. 

h) British North Aiuerica Act, 1871 (34 Viet c. 28); Parliament of Canada 
Act, 1875 (88 & 39’ Viet. c. 38); British North Amerioa Act, 1886 (49 & 50 
Viet o. 36). 

(t) The members of both Houses receive $2,500 per annum each subject to a 
deduction for non-attendance in the case of members of the House of Commons. 
(&) Paid $500 a session 
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that in New Brunswick of forty-six elected members (l); that in 
British Columbia of forty-two members, elected for four years by 
manhood suffrage, qualified by residence for six months (a); that 
in Prince Edward Island of thirty elected members (6); that in 
Manitoba of forty-one members, elected for four years by manhood 
suffrage (c); that in Alberta of twenty-five and that in Saskatchewan 
of forty-one members. Quebec and Nova Scotia have also each a 
Legislative Council, that in Quebec consisting of twenty-four mem¬ 
bers, that in Nova Scotia of twenty-one members, each of whom is 
nominated for life by the Lieutenant-Governor in Council. « 

879. In Newfoundland responsible government has existed 
Bince 1855. There is a Legislative Council of oighteen members, 
including the President, nominated by the Crown and holding office 
during pleasure. The Governor has power to fill up vacancies 
provisionally, but not beyond fifteen in number, and appoints the 
President from among the mombers. Five constitute a quorum. 
The House of Assembly now (d) consists of thirty-six members, 
elected by ballot by eighteen districts for four years from date of 
meeting, some single-membered, the quorum being twelve. Mem¬ 
bers must be male British subjects resident in the colony for two 
years with an income of $480, or property orth $2,400. Electors 
must be male British subjects, twenty-one years of age, who have 
been resident two years in the colony (e). 

880. Some Constitution Acts (J ) provide that a councillor’s seat 
shall be vacated by absence for two successive sessions without 
permission. Where a member had obtained leavo of absence for a 
year, winch covered the whole of one session and a part of another, 
and he remained absent for the session wholly covered by his leave, 
for the session partly so covered, and for the noxt subsequent 
sossion, it was held that this provision came into effect, and that 
the member’s seat was vacated (g ). Contractors for the public service 
are in some Constitution Acts (h) disqualified from sitting or voting 
in the Council or Assembly, except where the contract is made by 
any company consisting of more than twenty persons; and a penalty 
is imposed for disobedience. The penalty, however, could not be 
exacted where a mombor of the Assembly was one of the owners of 
a ship, chartered to the Government by his general agents, contrary 
to his express direction, by an agreement which set up no privity 
of contract between the owners of tho Bhip and tho Government, no 

l) tfaid $500 a session and travelling expenses. 

a) Paid $1,200 a session and travelling exponses. 

b) Paid $100 por anipnn, $12 for postage and tiavelbng expenses. 

Paid $1,000 a session and travelling expenses. 

/ Seo Newfoundland Act, 1842 (5 & G Viet. o. 120), ss. 1—4. 

(ej Mcmbore of both Houses aio paid. Tho President of tho Council receives 
$240 and tho other members $120 each session. Members of the Assembly 
receive $200 if resident in St. John’s, and $300 if resident elsewhere, each 
session. 

i f) E.g ., New South Wales and Queensland. 

A.~Q. of Queensland v. Gibbon (1887), 12 App. Cos. 442, P. 0. 

A) E.g., New South Wales, Queensland, and Western Australia, 
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knowledge of the Government being shown that the agents had 
general authority to bind the member (t). 

881. It will be noticed that while the constitutions of some of 
the self-governing colonies (or dominions) are embodied in Acts 
of the Imperial Parliament, notably tlioso of the great federal 
communities of Canada and Australia and that of the Union of 
South Africa, most of thorn, in their present form at least, have 
been enacted by colonial Acts authorised or sanctioned by Imperial 
Acts or by Orders of the Sovereign in Council in pursuance of 
Imperial Acts (/c). It may be noted that six of the legislatures 
which have been referred to are olected upon a franchise granted 
to women equally with men (Z); that in ten (in) the members of the 
lower House only are paid, and that in six (n) the members of both 
Houses are paid. 

882. In the Dominion and Provinces of Canada the cost of parlia¬ 
mentary elections (y) is borne by the respective Governments, so far 
as the expenses of returning officers are concerned; but the 
personal expenses of candidates and the cost of agents and of 
canvassing are not included. Each candidate has to deposit with 
the returning officer a sum varying from $200 in the Dominion, 
Quebec, British Columbia, and Manitoba to $100 in Nova Scotia and 
Saskatchewan, which is roturned if the candidate is elected or re¬ 
ceives half the number of votes polled by the successful candidate. 
In Prince Edward Island each candidate pays $1.50 if thore is no 
contest, and $10 if thore is a contest, which sums are not returned. 

In Capo Colony candidates have to secure or pay =£50 as security 
for their proportionate share of the polling expenses of elections 
to the Assembly. The expenses of elections to the Legislative 
Council are chargeable against the genoral rovonuo of the colony. 
In Natal the cost of all parliamentary elections is borne by the 
colony. 

In the Commonwealth of Australia the entire cost of elections to 
the Senate and House of .Representatives is borne by the Common¬ 
wealth. In Victoria the expenses of parliamentary elections is paid 
out of the consolidated revenue, a candidate for the Legislative 
Council depositing £100, and a candidate for the Legislative 
Assembly depositing £50, which suras are repaid to candidates who 
are successful, or receive at least one-fifth of the votes of the 
respective successful candidates. In New South Wales the 
exponse of printing and issuing the electoral rolls, providing polling 

(*) Miles y . Mcllwraith (1S83), 8 App. Caa. 120, P. C. ; and compare Norton 
v. Taylor , [190C] A. O. 378, F. 0. 

(k) In the case of Cape Colony, tho Order in Counoil by which Iler late 
Majesty assented to the Constitution Act was not ’snued in pursuance of an 
Act of Parliament. 

(l) New South Wales, South Australia, Western Australia, Tasmania, 
Queensland and New Zealand. 

(m) New South Wales, Victoria, Tasmania, Ontario,. Nova Scotia, New 
Brunswick, British Columbia, Prince Edward Island, Manitoba, Natal (if living 
more than two miles from, the seat of government). 

(a) The Commonwealth of Australia, South Australia, New Zealand, the 
Dominion of Canada, Newfoundland, Cape of Good Hope. 

(o) See Blue Book (Od. 3919) presented to both Houses, March, 1908. 
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booths, and paying polling officers is borne by the State, the 
candidates bearing their own, their agents’, and canvassing 
expenses. No vehicles for the conveyance of voters to the poll 
are allowed. In South Australia the cost of elections to both 
the Legislative Council and the House of Assembly is paid by 
the State, exclusive of the candidates’ expenses, which are 
defrayed by themselves. In Queensland the cost of elections to the 
Legislative Assembly is borne by the State, candidates paying to 
the returning officers £20 each, which is repaid to candidates who 
are successful or receive not less than one-fifth of a successful 
candidate’s votes. In Tasmania the total election expenditure in 
connection with parliamentary elections is borne by the State. 
Each candidate deposits with the returning officer £25, which is 
forfeited if he obtains less than one quarter of a successful candi¬ 
date’s votes. No payments are allowed to porsons employed before 
or during elections for promoting a candidate’s election; and a 
candidate’s total expenditure in connection with an election is 
limited to £50, of which he must transmit a return to the returning 
officer within thirty days of the poll. 

In New Zealand the cost of conducting elections is paid by the 
colony. Each candidate deposits with the returning officer £10, 
which is repaid if he obtains not less than one quarter of the 
votes of a successful candidate. 

Sect. 4. —The Colonies and the Navy. 

883. The legislative authority of any colony may, with the 
approval of His Majesty in Council, from time to time provide vessels 
of war, and raise men and commission officors for service thereon, 
and obtain from the Admiralty officers and men of the Royal Navy 
for the same purpose. And His Majesty in Council may authorise 
the Admiralty to accept from any colony vessels of war with their 
crews for the Royal Navy as well as naval volunteers (p). The same 
authority may also provide that naval volunteers raised and main¬ 
tained in the colony shall form part of the Royal Naval Volunteer 
Reserve constituted under the Naval Forces Act, 1903 (q); and 
that any seamen and others raised and maintained for sorvice »n 
board vessels provided by the colonial Government shall also bo 
bound to service in the Royal Navy on emergency (r). 

884. Under the naval agreement of 1903 between the Admiralty 
of the United Kingdom and the Governments of the Commonwealth 
of Australia and New Zealand (s), a naval force is to be maintained 

(p) Colonial Naval Defence Act, 1863 (28 & 29 Viet. c. 14), sa. 3, 6, 7. 
Victoria has provided, the Victoria, Albert, and Childers and 200 officers 
and men (Orders in Council, March 4th, 1884, and August 7th, 1900); 
South Australia, the Protector, with its crew (Orders in Council, December 
30th, 1884, August 7th, 1900) ; Queensland, the Oai/undah (Order in 
Council, June 24th, 1886); and New South Wales, 300 officers and men (Order 
in Council, August 7th, 1900). 

(j) 3 Edw. 7, c. 6. 

(r) Colonial Naval Defence Act, 1909 (9 Edw. 7, o. 19), as. 1, 2; s. 1 has 
retrospective effect. 

(*) Ratified and approved, so for as it affeots the Commonwealth, by the Naval 
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on the Australian station, consisting of one armoured cruiser of the s*cjt. 4. 
first class, two cruisers of the second class, four cruisers of the third The 
class, and four sloops, manned by twenty-five officers and seven hun- Colonies 
dred seamen and stokers of the Royal Naval Reserve (I). Provision and the 
is made for a base («). Eight nominations for naval cadetships are Navy, 
to be appropriated annually to the Commonwealth, and two to New 
Zealand (?>). The Commonwealth* and New Zealand are to pay 
respectively a sum not exceeding £200,000 and £40,000 por annum 
in advance (to), and the respective legislatures are to pass special 
appropriations annually for ten years, with two years’ notice to 
discontinue, and so on subsequently from each special appropria¬ 
tion (a). Natal pays to the Admiralty an annual sum of £80,000 
towards the support of the navy (b). The Cape Colony pays 
£50,000 per annum towards the annual expenditure of the Imperial 
Government in connection with His Majesty’s naval service (c). 
Newfoundland pays an annual amount of £3,000 towards the 
expenses of the navy. 


Sect. 6. — Protectorates. 


885. There is no statutory or authoritative definition of the terui Nature and 
“ protectorate),’ - although it appears in two recent statutes (d). admimstra- 
Protectorates are not British territory in the strict sense; but it is protectorates, 
understood that no other civilised Power will interfere in their 
allairs (e). They are administered under the provisions of Orders 
in Council issued by virtue of powers conferred upon Ilis Majesty by 
the Foreign Jurisdiction Act, 1890 (/), “or otherwise vested in His 
Majesty,” which latter phrase may be taken to be intended to bring 
in aid any exercise of the royal prerogative that may be necessary 
to supplement His Majesty’s statutory powers. Some protectorates 
consist of territories adjacent to colonies, for which, not boing under 
the control of any responsible government, it has become necessary 
to provide some kind of administration for tho purposes of law and 
order. Such are the Protectorates of Sierra Leone (g) and the sierra Leone 
Gambia (/i), which are administered by the Governments of the 
colonies of the same name respectively. Ashanti and the Northern d '“ la ‘ 
Territories of the Gold Coast are each placed under a chief aoid Co.wt 
----Territories. 


Agreement Act, 1933 (3 Edw. 7, No. 8), and so far as it affects Now Zoalaiul 
by the Australian and New Zealand Naval Defence Act, 1903 (3 Edw. 7, No. 50). 

If) Australian and New Zealand Naval Defence Act, 1903 (3 Edw. 7, No. 50), 
Schedule, art. 1. 


i u) Ibid., art. 2. 

V) Ibid., art. 6. 
w) Ibid., art. 8. 

(a) Ibid., art. 10. 

'(it) See the Navy Contribution Act, 1903 (Natal Acts, No. 5 of 1903). 

(c) Navy Contribution Act, 1898 (No. 20 of 1808),, and Navy Contribution 
Increase Aot, 1902 (No, 14 of 1902). 

(d) Evidence (Colonial Statutes) Act, 1907 (7 Edw. 7, o. 16), s. 1 (5); Beserve 
Forces Act, 1906 (6 Edw. 7, c. 11), s. 1 (1). 

J t) See and compare the Berlin Convention, July 1878, as to “spheres of 
uenoe," out of which protectorates seem to have been evolved. 

(/) 63 ft 64 Viet. 0.37. 

(gr) Order in Counoil, August 24, 1895. 

(A) Order in Council, November 23, 1893. 
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commissioner, in subordination to the Governor of the Gold Coast, 
with commissioners of provinces (in Ashanti) and districts (in the 
Northern Territories) under him (i). 

886. The East Africa Protectorate is virtually a Crown colony, 
but its government is provided for by successive Orders in 
Council ( j), placing it under a Governor and Commander-in-Chief, 
with executive and legislative councils and power to legislate by 
ordinance. There is a High Court at Mombasa, and sessions at 
Nairobi, Naivasba, and Kisumu. Where natives are litigants lof-al 
ideas and customs are taken into consideration. 

887. The Protectorate of North-Eastern Rhodesia is administered 
under Orders in Council (/e), by the last of which the Governor and 
Commander-in-Chief of the Nyasaland Protectorate is made the 
supreme authority. This latter protectorate has absorbed British 
Central Africa, and possesses executive and nominated legislative 
councils (l), a High Court, from which an appeal lies to His 
Majesty’s Court of Appeal at Zanzibar, and magistrates’ and 
assistant magistrates’ courts. 

888. The Government of Southern Rhodesia is of a somewhat 
complicated description. It has an administrator nominated by the 
British South Africa Company, assisted by a resident commissioner 
appointed by the Colonial Office, both being placed under the 
authority of the High Commissioner for South Africa (m). There 
are an executive and a legislative council, the Iatfer partly 
nominated and partly elected, on oach of which both the adminis¬ 
trator and the rofaident commissioner have seats. The laws of the 
Cape Colony as existing on June 10, 1891, prevail, enforced by a 
High Court, with an appeal to the Supreme Court of the Cape, and 
a number of magistrates. 

889. North-Western Rhodesia and Barotzeland are governed by 
an administrator appointed by, and subject to, the direction and 
instructions of the High Commissioner for South Africa on the 
nomination of the British South Africa Company. The nomination 
must receive the approval of the High Commissioner, who, in 
default of the company to nominate within six months of a vacancy, 
may appoint a nominee of his own (u). 

890. The Uganda Protectorate is under a commissioner (o), who 
makes ordinances for the-administration of justice, revenue etc. It 
is divided into five administrative provinces, where the kings or 
chiefs are allowed to govern their own subjects under British super¬ 
vision? Besides a High Court there are local and special courts. 


(t) Order in Council, dated Soptembor 26, 1901; Administrative Ordinance, 
January 1, 1902 ; Order in Council, October 22, 1906. 

I j) Dated August 11, 1902 ; October 22, 1906; November 2, 1907, 
k) Dated January 29, 1900; November 2, 1907. 

1) Orders in Council of August 11, 1902; July 6, 1907. 
m) Orders in Council of October 20, 1898; Pobruary 16, 1903. 
n) Order in Council, November 28, 1899. 
o) Order in Council, August 11, 1902. 
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891. The Somaliland Protectorate is now, by virtue of several 
Orders in Council (p), administered by a commissioner. 

892. The Bechuanaland Protectorate is controlled by a resident 
commissioner under the supreme authority of the High Com¬ 
missioner for South Africa ( q). 

893. Northern Nigeria is, by Virtue of successive Orders in 
Council (r), administered by a Governor and Commander-in-chief, 
under whom are twelve residents controlling as many provinces. 
There is a Supreme Court, and in each province a provincial court. 

The Southern Nigeria Protectorate is distinct from the colony 
of Southern Nigeria, though it is under the administration of 
the Governor of that colony, assisted by executive and legislative 
councils (s). Justice is administered by a Supreme Court and 
district courts. 

894. Basutoland (t) and Swaziland («) are controlled by resident 
commissioners acting under the authority of the High Com¬ 
missioner for South Africa. The authority exercised by His 
Majesty over these protectorates is hardly distinguishable from the 
ordinary poweis of the British Crown in British territory, all the 
Orders in Couucil assuming jurisdiction over all persons within 
the area of the particular protectorate, whether British subjocts, or 
natives, or foreigners. 

895. The British Court at Zanzibar, together with the judge or 
judges of the protectorates respectively and a member of tbo 
English, Scottish, or Irish Bar of not less than five years’ standing, 
appointed by the Secretary of State, is tho court of appeal from the 
Protectorates of Uganda, East Africa, and Nyasaland (British 
Central Africa)(a); but the Zanzibar Protectorate itself is controlled 
by the Foreign Office acting through a British First Minister of tho 
Sultan of Zanzibar. 

896. The federated Malay StateB constitute a protectorate of a 
different order, based on an agreement (ft) with tho Governments of 
four independent native Statos, by which they agreed to accept a 
British resident-general as agent and representative of the British 
Government under the Governor of the Straits Settlements, who is 
named High Commissioner. Each of the four Statos has its own 
native Government, by treaty with which the British Government 
has exclusive control over their foreign relations and jurisdiction 
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( p ) Dated October 7, 1809; December 3, 1903; Juno 23, 1004; Junuury 8, 

1906. * 

(q) Orders in Council, May 9 and July 30, 1891; and see Order in Council, 
May 16, 1904. 

(r) Dated Deoeinber 27, 1899; February 11, 1907; March 19, 1908. 

Orders in Couucil of February 16, 1906; February 15, 1909. 

Older in Council, Fobruaiy 2, 1884. 

) Orders in Council, June 25,1903 ; Deoeinber 1, 1906. 

d Order in Counoil, August 11, 1902. 

Signed in July, 1895, between tho Governor of tho Straits Settlements on 
If of the Government of Her late Majesty and the rulers of Perak, 
Salangor, the Negri Sembilan, itself a confederation of States, and Pahang. 
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sbct. s. over British subjects within their territories (c). These powers are 

Protec- exercised by a resident in each State, who is also a member of the 

torates. supreme authority in the State, namely, the State Council, consist¬ 
ing (besides himself and, in two of the States (d), his secretary) of 
the principal native chiefs, and (in the three older States) ( e ) the 
principal Chinese merchants, presided over by the Sultan. The 
resident has under him a staff Of European officers to enable him 
to fulfil his duties. The resident-general controls the residents, 
and acts as the medium of communication between the State 
Governments and the High Commissioner. There is a Suprepie 
Court, comprising the judicial commissioner’s court and the court of 
appeal, the latter consisting of two or more judicial commissioners, 
of whom the chief judicial commissioner is president. There are also 
the first and second magistrates’ courts and two native courts. 
The administration of each State is conducted as far as possible upon 
the model of that of a Crown colony. All rights of suzerainty, 
protection, administration and control over the States of Kelantan, 
Treugganu, Kedah and Perlis, lying to the north and north-east of 
the federated States, with the islands adjacent thereto, have been 
transferred to the British Government by the Siamese Govern¬ 
ment (/'), the former undertaking (g) that the Government of the 
federated Malay States shall assume the indebtedness of the 
transferred States to the Siamese Government. 

North Borneo 897. The Governor of the Straits Settlements is also High 

Protectorate. Commissioner of Brunei, where there is a British Resident, and 
British Agent and Consul-General of North Borneo and Sarawak. 
All three places are included in the North Borneo Protectorate, 
whose affairs are cognisable by the Foreign Office, which controls 
their foreign relations and the succession in each to the position 
of supreme governor, but does not otherwise interfere in domestic 
affairs. North Borneo and Sarawak present the curious situation, 
abnormal from a constitutional point of view, of sovereign power 
vested in British subjects; tho former being under the jurisdiction 
of the North Borneo Company, which, subject to the approval of 
the Secretary of State, appoints the governor, and acts by a court 
of directors sitting in London ; tho supreme power in the latter has 
been obtained by the uncle of the present Rajah by various acts of 
cession from the Sultan of Bruuei between 1842 and 1005. 

Johore. The Governor of the Straits Settlements is also the channel 

of communication between His Majesty’s Government and the 
protected State of Johore. 

Western 898. Under the Western Pacific Commission (h) a High Com- 

Paciflo. missioaer (who is always the Governor of Fiji) exercises jurisdiction 

(c) See Engagement wjth Chiefs of Perak, January 20, 1874; Agreement with 
Ind< pendent State of Pahang, October 8, 1887; Agreement with the Bulers of 
Negu Sembilan, July 13, 1889. 

Jd) Perak and Selangor. 

(e) those except Pahang. 

(f) By Treaty doted March 10, 1909, ratified July 9, 1909. 

(gr) Ibid., art. 4. 

(A) Created by Order in Oouncil, August 13,1877, under the Pacifio Islanders 
Protection Acts, 1872 (35 & 36 Yiot. o. 19) and 1875 (38 ft 39 Yict. o. 51); and 
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in the Western Pacific over all islands not within the limits o! the 
colony of Fiji, the States of New South Wales and Queensland, 
or the Dominion of New Zealand, or under the protection of any 
civilised Power. His jurisdiction has been extended to foreigners, 
and (in most cases) to natives residing within the limits of the 
protectorate (i), and later to the New Hebrides and the Banks 
and Torres Islands ( k ). The protectorate includes the Tongan (or 
Friendly) Islands and Savage Island (Nieu6), all rights over which 
have been formally renounced by the German Government ( l). 
TIjb New Hebrides are controlled, by agreement with the Govern¬ 
ment of the French Republic, by a British and a French resident 
commissioner acting in concert under the directions of their 
respective nigh Commissioners, with a joint court of justice (m). 

899. Weihaiwoi is held under a lease granted by the Chinese 
Government to Great Britain (n). It is administered under the 
Colonial Office by a commissioner, by virtue of an Order in Council (o) 
authorising him to make ordinances and providing for a High 
Court, with an appeal to the Supreme Court of Hong Kong, and 
for district magistrates’ courts. 


Part II.—Colonial Government. 

Sect. 1. —The Executive . 

Sub-Sect. 1. —The Governor. 

900. The administration of the government of a colony is 
intrusted either to a Governor-General, or Governor-in-chief, or 
to a Governor, or to a Lieutenant-Governor or Administrator. 
Governors-in-chief are Governors whose commission comprises 
several distinct colonies. Such Govornments-iu-chief are— 

(1) The Commonwealth of Australia, which includes the States of 
Now South Wales, Victoria, South Australia, Queensland, Tasmania, 
and Western Australia. 

(2) The Dominion of Canada, which includes the Provinces of 
Ontario, Quebec, Nova Scotia, New Brunswick, Manitoba, British 
Columbia, Prince Fjdward Island, Alberta, Saskatchewan, and the 
North-West Territories; 

(3) Jamaica, to which Turk’s Islands are attached; 

(4) The Windward Islands, composed of Grenada, St. Vincont, 
and St. Lucia; 

(5) The Leeward Islands, comprising Antigua, St. Christopher’s 


the Foreign Jurisdiction Acts, 1843—1875, repealed and replaced by the Foreign 
Jurisdiction Act, 1890 (53 & 54 Viet. o. 37). 

t) By Pacifio Order w Council, March 15, 1893. 

4) By the New Hebrides Order in Council, November 15, 1907, art. 9. 

T) Convention of November 14, 1899. 

m) Convention of October 20, 1906. 

n) See Convention signed at Pekin, July 1, 1898. 
i o) Dated July 24, 1901. 
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Sect. l. (or St. Kilt’s) and Nevis, Dominica, Montserrat, and the Virgin 
The Islands. 

Executive. Each of the Windward Islands retains its own institutions. 

They have neither legislature, laws, revenue, or tariff in common. 
They have, however, a common court of appeal, and are united for 
sundry other purposes, such as the maintenance of a lunatic asylum 
and, to a certain extent, the imprisonment of convicted criminals. 
They also have a common system of audit. 

The Leeward Islands have one executive and one Legislative Council 
and one judicial establishment for the whole group, each member ef 
which, except the last, has a local Legislative Council, which possesses 
concurrent legislative powers witli the General Legislative Council 
on certain snbjocts, but subject to repeal or alteration by the latter. 
The local councils elect members from among their own numbers to 
sit ou the General Council. 

The Governor-in-Chief when present administers the government 
of every colony comprised in his command. When he is not present 
the government of the colony is administered by a governor (p), a 
lieutenant-governor (q) or an administrator (/). 

Appointment 901. The expression “Governor” means, as to Canada, the 
>f Governor. Govornor-Geneial, as to other British possessions, tho officer 
administering tho government (s), and as ,o the Commonwealth of 
Australia it will no doubt be taken to mean the Governor-General. 

Governors are appointed under the sign manual or signet during 
Ilis Majesty’s pleasure. There are really three instruments to 
constitute tho oilice of Governor: (1) Letters Patent under the 
Great Seal of the United Kingdom, which, it may be remarked, 
assume that tho duties of Governor are already known and under¬ 
stood ; (2) Instructions under the sign manual or signet; (8) the 
Commission appointing the officer to act according to the two 
previous instruments. The Governor also receives further instruc¬ 
tions from the Secretary of Stato as the mouthpiece of the 
Crown (£)• As a rule Governors do not remain in oflice in any one 
colony more than six years from the assumption of their 
duties (a). The appointments of provincial governors in Canada are 
mado by tlie Governor-General in Council by an instrument under 
tho groat seal of Canada, which act is, within tho meaning of the 
Btatute (a), tho act of the Crown (/>). On a Governor’s death, absence, 
or incapability otherwise arising, the government devolves on the 
person designated in the charter of government or the letters 
patent constituting the office of Governor (c). It is not necessary 
for a Governor to be reappointed on a demise of the Crown (d). 

(p) E:g. t in Australia. 

! q) E.g., in Canada, 
r) E.g., in tlio West Indies. 

«) Interpretation Act, 1889 (o2 & 53 Viet. c. 63), s. 18 (6). 
t) See Keith’s Responsible Government in tho Dominions, 28. 
u) Colonial Regulations, Colonial Olfice List, chap. 2, s. 8, r. 103. 
a) British North Amerioa Act, 1867 (30 & 31 Viet. c. 31. 

(b) Maritime Bank of Canada ( Liquidators ) r. New Brunswick Receiver- 
General), [1892] A. C. 437, 443, P.0. 

(c) Colonial Regulations, Colonial Office List, chap. 1, & 2, r. 3. 

(d) Demise of the Crown Act, 1901 (1 Edw. 7, c. S). 
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902- The Governor of a colony bolds but a limited authority 
from the Crown (<?). He cannot be regarded as a viceroy, nor can it 
be assumed that lie possesses general sovereign power. His authority 
is derived from his commission and confined to the powers thereby 
expressly or impliedly intrusted to him(/’). Where a territory 
annexed to a colony was subjected by a colonial Act to such laws, 
statutes, and ordinances as had already been therein proclaimed, 
and to such as, after the annexation, tho Governor should from time 
to time by proclamation declare to bo in force therein, it was held 
tli&t the authority thus given to tho Governor rneroly empowered 
him to transplant thither, and enact, laws already existing and 
operative in other parts of the colony (</). A Governor can legally 
take a benefit under a statute of the colony, e.g., an Act of 
indemnity, though ho is himself a necessary party to it, as in fact 
lie is to all legislation in the colony (/*). But he cannot bo thus 
protected from prosecution in England on a criminal charge, such 
prosecutions being brought under Imperial laws which colonial 
legislation cannot affect (t). And the Governor is entitlod to the 
bounties payablo by statute (j) for the seizure of slaves, even though 
he is not the acting Governor and was absent from tho colony 
at the time tho seizure was made, inasmuch as it is ho who is 
responsible for the institution of a good system whereby the trade in 
slaves may be effectually suppressed (/,-). The Governor of a colony 
has no powor to imprison a churchwarden for not delivering up his 
books of accounts to his successor in office (f). And a grant.of land 
by a Governor, founded upon the report of a commission, issuod 
in pursuance of an ordinance of the colony, but inconsistent there¬ 
with, is void (m). 

903. Tho Governor may on no account absent himself from the 
colony without His Majesty’s permission («). Governors and thoir 
families are prohibited during their service in the colony from 
receiving presents, other than the ordinary gifts of personal frionds, 
from the inhabitants of the colony or any class of them, or from 
kings, chiefs, or other members of the native population in or 
neighbouring to the colony, unless by special permission of the 
Secretary of State upon a Governor’s final departure from the 
service of the colony, nor may they give such presents. When 
such presents cannot be rofused without giving offence, they are 
to be delivered up to the Government. Governors may not, 

(«) Cameron v. Kyle (J835), 3 Knapp, 332, 343. 

If) A{usgrave v. Pulido i,1879), 5 App. Oas. 102, 111, P .0. 

Tg) Sprigg v. Sigrau , [18073 A. 0. 238, P.C. 

(A) Phillips v. Eyre (1870), L. It. 6 Q. 13. 1, Ex. Ch. ’ 

(*) rioo p. 532, post 

(j) Slave Tiado Act. 1824 (5 Geo. 4, c. 113), s. 26; Slave Bounties Act, 1830 
(11 Goo. 4 & 1 Will. 4, c. bo), s. I, both repoaled by Slavo Trad© Act, 1873 
(36 & 37 Vicl. e. 88). 

( k ) lie Bounties Payable in Respect of the Seizure of Certain Slaves at Sieira 
Leone (1863), Brown. & Lush. 148. 

(l) Basham v. Lumley (1828), 3 0. & P. 489, 

(w») R. v. Clarke (1831), 7 Moo. P. 0. C. 77. But as to the procedure in the 
case by scire facias, see R. v. Hughes (1866), L. K. 1 P. 0. 81. 

(a) Colonial Begulutions, Colonial Office List, chap. 1, s. 2, r. 13. And ace 
Colonial Officers (Leave of Absence) Act, 1894 (57 & 38 Yict. c. 17), a. 1. 
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without special permission, forward articles for presentation to His 
Majesty (o). 

904. The powers of a Governor or of an officer administering the 
government of a protectorate are conferred by, and his duties 
for the most part defined in, His Majesty’s commission and the 
instructions furnished to him. In general he is empowered (p )— 

(1) To pardon or respite criminals, convicted in the courts of his 
colony (q), or, after consulting with the commanding officer of the 
forces, to pardon or respito persons imprisoned in the colony und#r 
the sentence of a court-martial. (2) To remit fines, penalties, or 
forfeitures accruing to His Majesty. (8) To issue warrants for the 
expenditure of money for the public scrvico. (4) To grant licences 
for marriages, letters of administration, and probate of wills, unless 
other provision is made by the law of the colony (/■). (5) In many 
cases to present to benefices of the Church of England in the 
colony. (6) To issue writs ’n His Majesty’s name, for the election 
of representative assemblies and councils, to convoke and prorogue 
legislative bodies, and to dissolve those liable to dissolution. (7) To 
appoint to offices within the colony either absolutely, or temporarily 
and provisionally, subject to reference to His Majesty’s Govern¬ 
ment. (8) In colonies possessing responsible government, to 
suspend or dismiss, on the advice of Mb council, public servants 
holding office during pleasure; in other colonies to suspend such 
officers according to regulations, and to dismiss them in certain 
cases. (9) To administer the appointed oaths to all persons, 
particularly the oath of allegiance (s). (10) To grant or withhold 
his assent to Bills passed by the legislature; to reserve certain 
Bills for the royal assent, or assent to them only with a clause 
suspending their operation till confirmed by the Grown (£). 

(11) In colonies not having representative assemblies, to initiate 
laws as a rule, and in many colonies having such assemblies, to 
initiate all measures for the appropriation of public money. 

(12) To repel aggression and suppress piracy to the best of his 
ability, and to direct his attention at all times to the state of the 
militia and volunteers in the colony. 

905. In the following cases statutory authority is given to a 
Governor, namely:— 

(1) He may recommend felons or other offenders who have 
been transported to any place within his government to His 
Majesty for absolute or conditional pardons, and on the signification 
of Ilia Majesty’s approval may.grant Buch pardons (a), wMch need 
not except any place from their operation (b). 

(o) Colonial Bogulatione, Colonial Office List, chap. 2, s. 6, rr. 46, 47, 48. 

Ip) Ibid., chap. 1, s. i. r. 13. 

(j) Including persona impiisoned for contempt of Court (Re Special Reference 
from "the Bahama islands, [1893] A. C. 138, P. C.). 
t( (r) Letters of administration and probate of wills now usually issue from the 
Supreme Court of the oolony. 

(«) See Promissory Oaths Act, 1868 (31 & 32 Yict. c. 72), s. 2. 

(t) See pp. 642, 643, poet. 

(«) Transportation Act, 1843 (6 & 7 Yict. o. 7), s. 2. 

(6) Barnett v. Blake (1862), 2 Drew. & Sm. 117, 127. 
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(2) In the case of grants of certificates of readmission to British 
nationality to statutory aliens in a British possession, the powers 
of a Secretary of State in the United Kingdom may be exercised 
by the Governor (c). 

(8) The requisition for the surrender of a fugitive criminal in, or 
suspected of being in, a British possession may be made to the 
Governor by any person recognised by him as consul-general, consul, 
vice-consul or consular officer, or governor of any colony or depen¬ 
dency of the State on behalf of which the requisition is made (d). 
The Governor has all the authority and powers of a police magis¬ 
trate and a Secretary of State in the United Kingdom, acting 
together or separately, in relation to the surrender of fugitive 
criminals (e). 

(4) There are vested in Governors, lieutenant-governors, and 
administrators the powers and authorities of the Commissioners of 
Customs in relation to British possessions (/). 

(5) His Majesty is empowered to vest in the Governor by Order 
in Council the fortifications, works, buildings, or lands in any colony 
held for the defence of the colony, and any store, yard, magazine, 
building, or other property in any British possession held in trust 
for naval purposes (whether vested in His Majesty or in the 
Admiralty, or in any officer), and the care and disposal of them(i/). 

(6) The Governor must give leave for, and certify the expediency 
of, the prosecution in any of Ilis Majesty’s possessions, out of the 
United Kingdom, of persons not subjects of Iiis Majesty for offences 
on the open sea within the territorial waters of His Majesty’s 
dominions, although such offences were committed on board, or by 
means of, a foreign ship (h). 

(7) The Governor may authorise persons to act in a colony as 
justices of the peace for attesting soldiers (i). lie may, in the 
absence of a superior (military) authority, competent to confirm 
them, confirm the finding and sentence of any court-martial held 
in the colony (j) He must approve the sentence of death passed 
in the colony by a court-martial, unless passed in respect of an 
offence committed on active service (/c), as alftola sentence of penal 
servitude, passed by a court-martial in file colony, for a civil 
offence (i). He may arrange with, a Secretary of State for the 


(c) Naturalization Aot, 1870 (33 & 34 Vidt, c. 14), s. 8. 

(d) Extradition Act, 1870^(33 & 34 Viet. c. 62), s. 17 (1); Extradition Act, 
1873 (36 & 37 Viet. 0. 60), a. 7. 

(«) Extradition Aot, 1870 (33 & 3-1 Viet. e. 52), s. 17 (2). 

{/) Customs Consolidation Act, 1876 (39 & 40 Viet. c. 86), s. 149. 

(g) Colonial Fortifications Aot, 1877 (40 & 41 Viet. c. 23), s. 1; Naval Estab¬ 
lishments in British Possessions Act, 1909 (9 Edw. 7, c. 18), s. '1 (1). 
“ Governor” includes lieutenant-governor, administrator, or any other person 
defined by the Order to be Governor (Colonial Fortifications Aot, 1877 (40 & 41 
Viot. o. 23), s. 3). Vesting Orders in Council have been made in the cases of 
Mauritius (June 26, 1879), Tasmania (March 18, 1880), Queensland (Match 2, 
1881), Western Australia (July 15,1881), Cape of Good Hope (May 3, 1882). 
and Canada (August 18, 1882). 

(h) Territorial Waters Jurisdiction Act, 1878 (41 & 42 Viet. o. 73), ss. 2, 3. 

(t) Army Act, 1881 (44 Viet. o. 68), s. 04. 
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sbot. i. reception in the prison of the colony of military prisoners (to). 

The He may declare the forces in the colony to be subject to the Army 
Executive. Act, as if on active service, for not more than three months, on the 
ground of the imminence of active service, or the recent existence 
of active service (»), and may renew such declaration for another 
three months (o). He must objsain the telegraphic consent of a 
Secretary of State before making this declaration, if possible, 
otherwise he must report the same as soon as possible to the 
Secretary of State (p). 

Apprehension (8) The Governor of a British possession may indorse a wamfiat, 
of fugitives, issued in any other part of His Majesty’s dominions, for the appre- 
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hension of a fugitive from that part (q). He may by warrant order 
the return of a fugitive, committed to prison, to that part of His 
Majesty’s dominions whence he is a fugitive, on the expiration of 
fifteen days from his committal, or after the decision of a superior 
court on a writ of habeas corpus issued by it, there to be dealt with 
in due course of law (r). 

(9) The Governor is ex officio vice-admiral in a British possession 
when there is not a formally appointed vice-admiral (s). He may 
fill a vacancy in the office of judge, registrar, marshal, or other 
officer of the vice-admiralty court until an Appointment to the office 
is made by the Admiralty (/). 

(10) In every British possession the Governor occupies the place 
of the Commissioners of Customs in all matters relating to the 
registry of a snip, or of any interest in a ship, registered in the 
possession, and can approve a port within the possession for the 
registry of ships (a). He may, with the approval of a Secretary of 
State, make regulations for granting certificates of registry, termin¬ 
able in six months, or any longer period, to ships not exceeding 
sixty tons burden (b). 

(11) The Governors of British possessions provide for the 
maintenance and passage home of—(a) any seaman or apprentice 
to the sea, whether His Majesty’s subject or not, in distress through 
being discharged, lefA behind, or ship-wrecked, from any British 
ship or any of His Majesty’s ships; (b) any seaman or apprentice 
to the sea, being flia Majesty’s subject, engaged in a foreign slnp 
and in distress. Such seaman or apprentice mnst be pnt on board 
a British ship, in want of men, bound to the United Kingdom, 
or the British possession to which he belongs, or if none such be 
available, on board any ship, British or foreign, bound as 
aforesaid ( c ). 

(12) Governors may—(a) appoint medical inspectors of seamen, 

(m) Army Act, 1881 (14 & 45 Yict. o. 58), s. 131 (1). 

(n) Ibid., s. 189 (2). 

(o) Ibid., s. 189 (3). * 

(p) Ibid., b. 189 (4). 

m) Fugitive Offenders Aot, 1881 (44 & 45 Viet. o. 69), s. 3. 

(r) Ibid., s. 6. 

(a) Oolonial Courts of Admiralty Act, 1890 (53 & 64 Viet. o. 27), s. 10. 

t) Ibid., b. 9 (2) (b). 

o) Merchant Shipping Act, 1894 (57 & 58 Viet. o. 60), s. 89. 

b) Ibid., b. 90. 

p) Bid., s. 101 (1), (2). 
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charge fees lor their examinations, and determine their remunera¬ 
tion, and (b) make regulations, subject to the laws of the 
possession, as to the supply within the possession of anti-scorbutics 
for the use of ships ( d ). 

They may also, by proclamation to take effect from its issue 
within and without the possession, (a) determine what for the 
purposes of Part III. of the Merchant Shipping Act, 1894, is to be 
deemed the length of voyage of any ship carrying steerage pas¬ 
sengers from any port in the possession bo any other port: (b) fix 
dietary scales for the steerage passengers during the voyage; and 
(c) declare what medical stores are necessary for the treatment of 
passengers on tho voyage ( e ). 

They may also authorise surveys of emigrant ships, sailing 
from the possession, as required in the case of emigrant ships sailing 
from the British Islands, and may appoint medical practitioners on. 
board emigrant ships proceeding on colonial voyages (/). 

The Governor of each of the Australian States, and of the 
Dominion of New Zealand, and of any State hereafter to be estab¬ 
lished in Australia, may make rules for determining the number of 
steerage passengers to be carried in any emigrant ship between the 
States and the Dominion, and for determining on what deck, and 
subject to what reservations and conditions, they may be carried (<j). 

The Governor of any British possession may declare by proclama¬ 
tion, to take effect from the date of its issue, or any other day named 
therein, without as well as within the possession, that ships, to pass 
within the Tropics from any port in the possession, may convey 
Asiatic or African steerage passengers, at tho rate of one for every 
twelvo superficial feet of the passenger deck (h). 

906 . A Governor is responsible for acts of a private character 
committed by him in his colony, and may be sued for them both 
in tho colonial courts ( i ) and in England (k). But apparently he 
cannot be held liable, in any court, for acts within the limits of his 
commission done under the authority of the Crown (i). 

He cannot be compelled to produce, on an application for discovery, 
for the purposes of tho trial of an action ( m ), official documents 
acquired and held by him in his capacity of Governor, and subject to 
the directions of His Majesty’s Secretary of State for the Colonies. 
Amongst such documents are copies of despatches, reports, and other 
communications between himself as Governor and His Majesty’s 
Secretary of State, or between himself as Governor and tho 
Royal Commissioner appointed by His Majesty to inquire into the 

(d) Merchant Shipping Act, 1894 (57 & 68 Viet. o. 60), b. 205. 

(e) Ibid., s. 366 (1), (2). 

(/) Ibid., a. 366 (3), (4). 

(q) Ibid., b. 367 (1); Commonwealth of Australia Constitution Act (63 & 
64 Viet. o. 12), s. 6. 

(A) Merchant Shipping Act, 1894 (57 & 68 Viet. c. 60), s. 387 (2), (3). 

Hill v. Biggc (1841), 3 Moo. P. C. C. 465. 

(k) Mostyn v. Fdbrigas (1775), 1 Cowp. 161, and see 1 Smith, L. 11th ed., 
691; Glynn v. Houston (1841), 2 Man. & G. 337. 

(i) See Musgrave v. Pulido (1879), 6 App. Cas. 102, 107, 111, P. O. 

(m) Nor apparently at the trial itself. 
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Scot, i. affairs of the colony, or between the Boyal Commissioner and 

The the Secretary of State (n); and official communications between 

Executive, the Governor and his subordinate officers, civil or military, cannot 
be called for in actions against the Governor (o). 

(S) Crimi- 907. Any Governor charge^ with oppressing any of Ilis 
naUy. Majesty’s subjects, or committing any other crime or offence within 

his command, may be tried before any competent court in 
England ( p ). And any Governor (or any other official or ex-official) 
charged with committing a breach of official trust anywhere within 
or without His Majesty’s dominions may be brought to trial either 
before any competent British court in the place where the offence 
is alleged to have been committed, or in England before the High 
Court or the Central Criminal Court ( q ). 

Disability. 908. Governors and deputy-governors of colonies cannot be 
Fausioui. elected to, or sit or vote in, the House of Commons (r). Upon 

retirement Governors are entitled to pensions (s). 


(n) Hennesay v. Wright (1888), 21 Q. B. D. 500. 

(o) Wyatt v. Gore (1816), Holt (ar. P.), 209; CooJee v. Maxwell (1817), 2 
Stark. 183. 

Ip) Stah(1699) 11 & 12 Will. 3, o. 12; the Criminal Jurisdiction Act, 1802 
(42 Goo. 3 c. 85); It. v. Picton (1812), 30 State Tr. 225; It. v. Eyre (1868), 
L. li. 3 Q,. B. 487. The latter of the above-mentioned Acts does not extend 


to foloniea (2?. v. Shu we (1816), 3 M. & S. 403), and under it the trial can only 
bo held before tho King’s Bonch Division of the High Court. 

(q) See Official Secrets Act, 1881) (52 & 53 Viet. c. 52), ss. 2, 6. A breach of 
official trust is defined (s. 2) to he the communication of any document, sketch, 
plan, or model, or of any information obtained or controlled or acquired by 
means of holding or of having held any office under His Majesty to any person 
against the interest of tho State or the public, or tho attempt at such com¬ 
munication. Prosecutions icquire the consent of the Attorney-General or 
pevson exercising in a court outside the Hinted Kingdom tho like functions as 
the Attorney-General in England (ihid., s. 7). 

hr) Succession to the Crown Act, 1707 (6 Ann. c. 41), s. 24. 

(a) Governors who have attained tho age of sixty years, and who either— 
(a) have administered colonial governments for periods amounting in tho whole 
to eighteen years, or (b) havo administered colonial governments for ten years, 
and been employed either in such administrations or in His Majesty’s permanent 
Civil Service for periods amounting in the whole to twenty-five years, or i>) 
have administered colonial governments for fifteen years and are incapable, 
fiom infhrmty likely to be permanent of body or mind contracted during their 
service, of discharging public duties, are entitled to pensions at the full rate, 
amounting to (a) £1,000 after service as governor for four years where the 
salary is not less than £5,000 per annum, (b) £750 after similar service on a 
salary not less than £2,500, (c) £500 after similar service on a salary not less 
than £1,200; ami (d) £250 in other coses (Colonial Governors (Pensions) Act, 
1865 (28 A 29 Viet. c. -113), ss. 2, 4). Governors who have attained the age of 
sixty ^ears, and who aftor forty years of ago—(a) have administered a colonial 
government for twelve years, or (b) have administered a colonial government 
for eight years, and bjen employed in a colonial administration, or in His 
Majesty’s permanent civil service, for twenty years, or (c) who have adminis¬ 
tered colonial governments for ten years and are incapable, from infirmity 
likely to be permanent of body or mind, of discharging public duties, are 
entitled to pensions at the reduced rate, amounting to two-thirds of the full 
rate (ihid,, ss. 3, 5). Additions may be made to the reduced rate of a fraction 
of the full rate according to age and longth of service (Colonial Governors 
(Pensions) Act, 1872 (35 & 36 Viet. c. 29), s. 3). Provision is made for deduc¬ 
tions in the case of Governors receiving half-pay for public service in His 
Majesty’s dominions (Colonial Governors (Pensions) Act, 1865 (28 & 29 Viet. 
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Sttb-Sbot. 2.— The Executive Council. 

909 . The Governor is assisted in carrying on the government of 
the colony by an Executive Council. In colonies possessing 
responsible government the Governor is empowered to appoint and 
remove members of the Executive Council, the understanding being 
that councillors who have lost the confidence of the legislature will 
tender their resignation to the Governor, or discontinue the practical 
exercise of their functions on the analogy of the constitutional 
prpctice of the United Kingdom (a). In Canada the Executive 
Council is called the King’s Privy Council for Canada, comprising 
members who are in the Cabinet and members who are not; and 
in some of the other Dominions the namo “cabinet ” is used to signify 
the members of the Executive Council actually holding office and 
assisting in the government; When the Executive Council assumes 
the form of a Cabinet responsible to the legislature, its membors 
cease to assemble for consultation and discussion with tho Governor 
sitting as president (/>), except for purposes expressly required by 
law or to hold consultations apart from party politics (c). On all 
questions of ministerial policy the Council, like tho Cabinet Council 
of the United Kingdom, deliberate in private. Their reconv 
mendations are sent to the Governor for consideration, and discussed 
if necessary between him and the Premier, and mado operative by 
being marked “ approved ” by the Governor. 

910 . In Crown colonies the Executive Council consists of certain 
principal officers of the Government, with or without the addition 
of unofficial members. These Executive Councillors are either the 
holders of offices specified in the Governor’s instructions, or persons 
appointed in pursuance either of a royal warrant or of instructions 
from the Crown signified through a Secretary of State. The 
Governor may in cases of vacancies make provisional appointments 
subject to the confirmation of the Crown. Executive Councillors 
can be dismissed only by the Crown, but in case of urgency may be 
suspended by the Governor, who must, however, at once report 

o. 113), s._7). Iu the case of n Governor not entitled to a pension ns such bein'? 
employed in His Majesty’s permanent Civil Service, tho years of his service as 
Governor shall be reckoned for the computation of his superannuation allowance 
(under tho Supeiannuntion Act, 1859 (‘22 Viet. c. 2G)) as though passed in the 
Civil Service, and the allowanco will be computod at the rate of salary and 
emoluments last received in that servioo (Colonial Governors (Pensions) Art, 
1865 (28 & 29 Viet. c. 113), s. 10; Ponsions (Colonial Sorvice) Act, 1887 (.50 & 
61 Viet. c. 13), s. 4). But no pension may amount, together with a Civil Set vice 
pension of the State or a colony, to more than £1,000, or two-thirds of the Civil 
Service salary and emoluments, whichever is the greater (Pensions (Colonial 
Service) Act, 1887 (60 & 61 Viet. c. 13), s. 3). Offioers transferred from His 
Majesty’s Civil Service to governorships of colonics may be granted superannua¬ 
tion allowances on the expiration of the term of such offices without a renewal 
of public employment, but they are liable, whilo under sixty, to service nndor 
the Crown (Superannuation Act, 1859 (22 Viet. o. 26), s. 12). Tho Pension 
Acts apply to the High Commissioner of Cyprus as if Cyprus was a British 
colony (Pensions (Colonial Service) Act, 1887 (50 & 51 Viet. c. 13), s. 5). 

(a) See Colonial Begulations, Colonial Office List, chap. 1, s. 3, r. 22. 

(b) Except, apparently, in Newfoundland. 

(r) Todd, Parliamentary Government in the British Colonies, 2nd ed., 47 

et ipq. 
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fully to the Secretary of State the grounds of his action ( d ). 
In Barbados an Executive Committee of the members of the two 
Houses of the legislature sits with the members of the Colonial 
Executive to initiate money votes, prepare the estimates, and intro¬ 
duce Government business. In the Bahamas and in Bermuda the 
members of the colonial legislature are added to the ordinary 
members of the Executive Council. These arrangements are 
made with a view to reconcile the natural opposition of the 
executive and legislative powers in colonies which still remain 
under representative, as distinguished from complete responsible, 
government (<?). 

911. The Executive Council together with the Chief Justice of the 
colony administer the oaths of office to the Governor on his arrival 
in tho colony, and to the officer administering the colony during his 
absence, and the members themselves each take the oaths of office 
on thoir appointment. The Governor and Council have power by 
statute (/) to remove persons holding offices granted or grantable 
by patent for absence without reasonable cause, neglect of duty, or 
misbehaviour in their office, including judicial officers (<?). In the 
absence of special contract, Crown servants in the colonies hold 
their offices during pleasure only, the regulations in the Colonial 
Office List not amounting to a contract between them and the 
Crown, but being allerablo without their consent ( h ). In New 
South Wales an Act was passed (i) restricting the power of the 
Crown to dismiss summarily at pleasure, though it did not take 
away the Crown’s right to abolish a civil office, and without com¬ 
pensation, unless the holder was entitled to a superannuation allow¬ 
ance under it (Ic). The restriction was repealed by a subsequent 
Act(f), the operation of which, however, was not allowed to be 
retrospective (m). An agent of the Crown is not personally liable on 
any contract entered into by him on behalf of the Crown, and 
cannot be made so by any doctrine of implied warranty that the 
contract will run its full length (n). And a contract for military 
service by a colonial Government is made on behalf of the Crown. 
Hence payments by the Crown through the Imperial Government 
are part payments under the contract which enure to the benefit of 
the colonial Government (o). 

No persons employed in the public service of any colony, except 


(cl) See Colonial Regulations.^ Colonial Offico List, chap. 1, s. 3, r. 23. 

(e) Sue Keith, Responsible Govemmont in the Dominions, 6. 

If] Colonial Leave of Absenco Act, 1782 (22 Geo. 3, c. 75), s. 2. 

(g) Willis v. Gipps ( Sir G.) (18461, 5 Moo. P. C. 0. 379; Montagu v. Van 
Diemen's Land (Lieuter^mt-Goveriior) (1849), 6 Moo. P. 0. 0. 489. 

(A) Re New South Wales ( Governor-General ), Ex parte Robertson (1858), 11 
Moo. P. 0. 0. 288; Shenton v. Smith, [1895] A. 0. 229, P. 0. ; Dunn v. R ., [1896] 
1 a B. 116 , 0 . A. 

(f) Civil Service Act, 1884 (48 Viet., No. 24). 

( k ) Young v. Waller, [1898] A. 0. 661, P. 0. 

(l) Public Service Act, 1895 (59 Viet., No. 26). 

{in} Young v. Adams, [1898] A. 0. 469, P. 0. 

(n) Dunn v. Macdonald , [1897] 1 Q. B. 555, 0. A. 

(o) Williams v. Hownrth, [1905] A. 0. 551, P. 0. 



Part IT—Colonial Government. 


685 


those specified below, may be absent from the colony except in 
accordance with rules framed by the Secretary of State (p). 

Sect. 2. —The Legislature. 

Sul-Sect. 1. —Powers and Privileges of Colonial Legislatures. 

• 

912. A colonial legislature is the authority, other than the 
Imperial Parliament or His Majesty in Council, competent to 
make laws for a British possession ( q ). It is a legislature 
restricted in the area of its powers, but within that area 
unrestricted. When an Act of Parliament enacts that there shall 
be a legislature for a colony, and that its Legislative Assembly 
shall have exclusive authority to make laws for the colony, it 
confers power not in any sense to be exercised by delegation from, 
or as agent of, the Imperial Parliament, but authority as plenary 
and as ample, within the limits prescribed, as the Imperial 
Parliament, in the plenitude of its power, possessed and could 
bestow. Within theso limits the local legislature is supreme, and 
has the same authority as the Imperial Parliament (r). This 
principle applies to the legislatures of the Provinces of Canada 
equally with the Dominion Parliament (a). Accordingly a con¬ 
firmed Act of a local legislature lawfully constituted, whether in 
a settled or a conquered colony, has, as to matters within its com¬ 
petence and within the limits of its jurisdiction, the operation and 
force of sovereign legislation, though subject to be controlled by 
Imperial legislation (£). 

913. The expression “ legislative assembly ” in a colonial 
Act (a) means, in the ordinary use of the term, the assembly created 
by the constitution, which though liable to be dissolved, or to expire 
by effluxion of time, is an essential part of tho constitution of the 
colony, and must be regarded as a permanent body (a). 

914. A colonial legislature, empowered to make laws not repug¬ 
nant to the laws of England, for the peace, order, and good 
government of the colony (b), can subject to its judicial tribunals 
persons who neither by themselves nor by their agonts are present in 
the colony; and may authorise the courts of the colony to decide 
whether they will or will nol proceed, in the absenco of the 


(p) Colonial Officers (Leave of Absenco) Act, 1894 (57 & 58 Viet. c. 17), s. 1. 
Ebe exceptions are—Dominion of Canada, Newfoundland, Cape, Natal, New 
South Wales, Victoria, Queensland, Tasmania, South Australia, Western 
Australia, New Zealand, and any others named in any Order in Council extending 
the Act. The Commonwealth of Australia and the Transvaal wore added to the 
list by Order in Council of February 11, 1907. • 

(o) Interpretation Act, 1889 (52 & 63 Viet. c. 63), s. 18 (7). 

(r) See Sowell v. Apollo Cundle Co. (1885), 10 App. Cas. 282, 290, P.O. 

(s) See Hodge v. R. (1883), 9 App. Gas. 117, P. 0. 

\t) Phillips v. Eyre (1870), L. fi. 6 Q. B. 1, Ex. Ch„ per Wilt.es, J., at p. 20. 
\u) E.g., for maxing allowances to parliamentary representatives. 

(oj See A.-O. for New South Wales v. Rennie, [1896] A. 0. 376, P. C. 

\b) E.g., New Zealand, by New Zealand Constitution Act, 1852 (15 & 16 
Yiot. o. 72). 
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defendant, in any ease of contracts made or to be performed in the 

colony (c). 

915. Any colonial law (<l) which is repugnant to any Act of Parlia¬ 
ment extending to the colony to which such law relates, or which is 
repugnant to any order or regulation made under the powers of, and 
having the force of, such Act in the colony, is void to the extent of such 
repugnancy ( e ). The repugnancy, however, must be to the provisions 
of some Act of Parliament applicable to the colony, by express words 
or necessary intendment (/). Hence the validity of colonial 1$wb 
is subject to examination by the colonial courts, and by the Judicial 
Committee of the Privy Council ( g ). And the obvious meaning and 
purpose of the Colonial Laws Validity Act are to preserve the right 
of the Imperial Legislature to legislate for a colony, although a local 
legislature has been given, and to make it impossible, when an 
Imperial statute has been passed expressly for the purpose of 
governing that colony, f<r the colonial legislature to enact anything 
repugnant to the express law applied to that colony by the Imperial 
Legislature itself (h). 

Seif-protec- 916. Without express grant, a colonial legislature possesses no 
Lau ' power to protect itself against obstruction, interruption, or disturb¬ 

ance of the proceedings by misconduct of any of the members in the 
course of those proceedings, except such as are necessary to the 
existence of such a body and the proper exercise of the functions 
which it is intended to execute. Whatever in a reasonable sense 
is necessary for those purposes is impliedly granted, whenever 
any such legislative body is established by competent authority. 
For these purposes protective and self-defensive powers only, and 
not punitive, are necessary (?). Therefore Legislative Assemblies 
in the British colonies have, in the absence of express grant, no 
power to adjudicate upon, or punish for, contempts committed 
oither in their presence (k) or beyond their presence (l). 

Adoption of Powers, however, to adopt as their own the privileges, powers, 
privileges etc. and immunities of the House of Commons of the United Kingdom 
Commons of ^ avG ^ een expressly granted to the Dominion (in) and to the 
United Provinces (»)of Canada; to the Commonwealth of Australia (o), and 

Kingdom. 

(c) Ashbury v. Ellis, [1893] A. 0. 339, P. 0. See also Woodruff v. A.-G. for 
Ontario, [1908] A. C. 508, P. 0. 

Id) Includin'' laws made for the colony by His Majesty in Council. 

(e) Colonial Laws Validity'Act, 1865 (28 & 29 Viet. c. 63), 8. 2. 

(/) Ibid., 8.1. 

(g) See, e,g., V Union St. Jacques de Montreal v. BSlisle (1874), L. R. 6 P. C. 
31; Dobiev. Temporalities Board (1882), 7 App. Oaa. 136, P. U.; A.-O. of Ontario y. 
A.-G. for the Dominion of Canada, [1894] A. 0. 189, P. 0.; A.-G. for Ontario y. 
Hamilton Street Bail., [1903] A. 0. 624, P. 0. 

(h) Re R. v. Marais, Ex pas te Marais, [1902] A. 0. 51, 54, P. 0. 

(*) Barton v. Taylor (*i886), 11 App. CaB. 197, 203, P. 0. Compare Kielley y. 
Carson (1842), 4 Moo. P. 0. C. «3, 88. 

(k) Doyle y. Falconer (1866), L. R. 1 P. 0. 328. 

(i l ) Fenton v. Hampton (1858), 11 Moo. P. 0. 0. 347 

(m) Parliament of Canada Aot, 1875 (38 & 39 Viet o. 58), s. 1. See Revised 
Statutes of Canada, 49 Viet. o. 11, 

(n) British North America Act, 1867 (30 & 31 Viet. o. 3), s. 02. See 
Fielding y. Thomas, [1896] A. 0. 600, 610, P. 0. 

{o) Commonwealth of Australia Constitution Act (63 & 64 Viet. o. 12), art. 49. 
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to Victoria (p), Western Australia (q), and South Australia (r); to 
the Transvaal («), the Orange River Colony (t), and Natal (a); and 
indeed to every colony whose legislature comprises a legislative 
body of which one half is elected by the inhabitants of the colony (6). 
A standing order of the Legislative Assembly of New South Wales, 
empowering the House to suspead from its service a member 
charged with an offence until verdict or further order, is within the 
power conferred by the Constitution Act, 1902 (c) to prepare and 
adopt standing rules and orders regulating the orderly conduct of 
tbl Assembly, the House being the sole judge of the occasion 
requiring its enforcement, and a court of law being incompetent to 
question its validity so long as it relates to orderly conduct in the 
House (d). But a standing order of a Legislative Assembly adopting 
the rules, forms, and usages of the Imperial Parliament naturally 
signifies only those then existing, and cannot be taken to adopt by 
anticipation all future changes in the procedure or practice of the 
House of Commons (c). 

917. After a colony or settlement has received legislative insti¬ 
tutions the Crown stands, subject to the special provisions of auy 
Act of Parliament, in the same relation to it as it does to the 
United Kingdom (/). 

This principle is well illustrated by the position occupied by the 
Church of England in the colonies. In a Crown colony properly so 
called, or in cases where the letters patent are issued in pursuance 
of an Act of Parliament, a bishopric may be constituted and 
ecclesiastical jurisdiction conferred by the sole authority of the 
Crown. But after the establishment of an independent legislature 
in a colony there is no power in the Crown, solely by virtue of its 
prerogative, to establish there a metropolitan see and province, or 
to create any ecclesiastical corporation, whose status, rights, and 
authority the colony can be required to recognise, any more than 
there is in the United Kingdom. As in the United Kingdom a 
bishopric may be constituted with ecclesiastical jurisdiction under 
the authority of an Act of Parliament (g ), so in a colony having an 
independent legislature the legal status and authority of a bishop 


(p) Victoria Constitution Act, 1855 (18 & 19 Viet. c. 55), schedule, art. 35. 
See Dill v. Murphy (1864), 1 Moo. P. C. C. (w. s.) 487; Legislative Assembly of 
Victoria (Speaker ) v. Glass (1871), L. li. 3 P. C. 560. 

(g) Western Australia Constitution Act, 1890 (53 & 54 Viet. o. 26), schodule, 
art. 36. 

(r) Constitution Act (No. 2 of 1855-6), s. 35. 

(s) Transvaal Constitution Letters Patent, 1906, art. xxxiii. 

(f) Orange River Colony Constitution Letters Patent, 1907, art. xxxv. The 
colony is now the Orange Free State, see p. 513, ante. 

(a) Constitution Act, 1893 (No. 14 of 1893), s. 42, and Privileges of Parlia¬ 
ment Act, 1895 (No. 27 of 1895). k 

(b) Colonial Laws Validity Act, 1865 (28 & 29 Viet. o. 63), is. 1,5. See Field¬ 
ing v. Thomas, [1896] A. C. 600, P. 0., at p. 610. 

! c) Constitution Act, 1902 (No. 32 of 1902), s. 15. 
a) Harnett v. Crick [1908], A. C. 470, P. C. 
e) Barton, v. Taylor (1836), 11 App. Cas. 197, 202, P. 0. 

/) Re Natal (Bishop) (1864), 3 Moo. P. C. 0. (n. s.) 115,148. 
g) E.g. by Ecclesiastical Commissioners Aot, 1847 (10 St 11 Viet. o. 108) ; 
Bishoprics Act, 1878 (41 & 42 Viet. o. 68). 
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may be confirmed and established by an Act of the colonial 
legislature duly assented to by the Crown (h). 

The Church of England in the colonies is not part of the con< 
stitution in any colonial settlement; it is in the same position as 
any other religious body, and, Bave in so far aB it may be estab¬ 
lished by law, its authorities and officers cannot claim to be recog¬ 
nised by the law of the colony, otherwise than as the members of 
a voluntary association (i). No ecclesiastical tribunal is required 
in any colony or settlement where there is no established Church ; 
the ecclesiastical law of England cannot, therefore, in a settled 
colony in which the Church of England is not established be treated 
aB a part of the law which {settlers carry with them from the mother 
country (k). 

Persons who found a Church in any colony having an established 
legislature, and call themselves members of the Church of England, 
will be presumed to be members of that Church; they will be bound 
by its doctrines, rules, ordinances, and discipline, and obedience 
to them will be enforced by the civil tribunals of the colony; 
questions at issue will be tried by the civil tribunals in the same 
way as if such questions were tried in England, though in different 
tribunals. But the mere fact of a Chm- h declaring itself to be 
in communion with the Church of England does not make it 
part of that Church, nor its members members of that Church (l), 
and a substantial identity in their standards of faith and doctrine is 
necessary to establish a connection between the Church of England 
as by law established and another Church. General expressions 
affirming in the strongest way the connection of a colonial Church 
witli the Church of England, and its adherence to that Church’s 
faith and doctrine, are unavailing to prove that the former is a 
Church in connection with the Church of England, if a substantial 
element in the constitution of the colonial Church consists in the 
exclusion of a substantial element in the constitution of the 
Church of England (in). A synod of a Church, although it may 
meet and pass various acts and constitutions, has no power, with¬ 
out the consent either of the Crown or of the colonial legislature, to 
bind persons not in any way subject to its control, or to estabh'sh 
courts of justice for temporal as well as for spiritual matters («)• 


S When a bishop was appointed in Jamaica by letters patent in 1824, the 
status and authority or the bishop were confirmed and established by an 
Act of the colonial legislature duly assented to by tho Crown ; and see Be 
Natal (Bishop) (1864), 3 Moo. P. C. C. (n. s.) 115, 148—151. 

(») I bid. See, generally, title Ecclesiastical Law. 

(k),Me Natal (Bishop) (1804), 3 Moo. P. C. C. (n. s.) 115, 152. 
u) Natal (Bishop) v. (Hailstone (1866), L. It. 3 Eg. 1, 37—38. 

(m) As by providing that in the interpretation of its standards and formularies 
tho Church Bnall not bo bound by any decisions in questions of faith and doctrine, 
or in questions of discipline relating to faith and doctrine, other than those of 
its own ecclesiastical tribunals, or of such other tribunals as may be accepted by 
tho provincial synod as tribunals of appeal; meaning that its tribunals shall 
not take the English decisions on the subject os authoritative. In England 
the standard is the formularies of the Church judicially interpreted; in the 
colony it is the formularies as they may be construed without that interpreta¬ 
tion (Bee Merriman v Williams (1882), 7 App. Cas. 484, P. 0.). 

(n) Long v. Cape town (Bishop) (1863), 1 Moo. P. 0. 0. (if. a.) 411, 404; 
compare Cope Town Bishop) v. Natal (Bishop) (1869), L. B. 8 P. 0. 1. 
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The Crown may grant letters patent creating a bishopric in 
places where it is not forbidden by statute, and thereby confer upon 
the bishop powers, some of which he may legally exercise, and 
others of which he may be unable legally to exercise. But the 
assumption to confer such excess of power does not render the 
letters patent wholly invalid, or vitiate that portion of them which 
confers powers that may be lawfully exercised. A colonial bishop 
so appointed may exercise all the duties and functions and perform 
all the acts belonging to a bishop within his diocese that he could 
if die were bishop of an English diocese; but he cannot enforce 
execution of his orders without having recourse to the civil 
tribunals for that purpose (o). 

918. The jurisdiction of colonial legislatures is confined to the 
territories of their colonies respectively. The maxim Extra tern - 
toriim jus dicmti impune non paretur applies to attempts to 
enact laws relating to offences committed in other countries (p). 
But the propriety or impropriety of passing an Act of Parliament 
in a colony cannot be questioned on appeal to the Sovereign in 
Council ( q ). 

919. Colonial legislatures are explicitly empowered by Imperial 
statute to make laws— 

(1) For the admission in the courts of the colonies of the 
evidence of barbarous and uncivilised persons, destitute of the 
knowledge of God or of any religious belief (r); (2) For 
the establishment, maintenance, and regulation of inland posts (s); 
(8) For the trial within the limits of British possessions of 
charges arising out of the death of persons beyond such limits from 
injuries roceived within such limits (a) ; (4) For the establishment, 
abolition, reconstruction, and alteration of the constitutions of courts 
of justice ( b ); (5) For validating within all parts of His Majesty’s 
dominions marriages contracted in British possessions, if both the 
parties are by English law competent to marry each other ( c); 
(6) For imparting the privileges of naturalisation to be enjoyed 
within the limits of the particular British possessions (d); (7) For 
reducing any fine recovered on summary conviction under the Army 
Act (e); (8) For declaring any court of unlimited civil jurisdiction in a 
British possession a oolonial Court of Admiralty, and providing for 
the exercise of its jurisdiction, and for conferring partial or limited 

(o) Natal ( Bishop ) v. Gladstone (1866), L. B. 3 Eq. 1. Since the decisions m 
Long v. Cape Town (Bishop) (1863), 1 Moo. P. 0. C. (N. 8.) 411, and in Jte Natal 
{Bishop) (1864), 3 Moo. P. 0. 0. (x. a.) 115, the Government have (^con¬ 
tinued the issue of letters patent to bishops in colonies possessing an independent 
legislature. 

(p) Macleod v. A.-G. for New South Wales , [1801] A. Q. 455, P. C., per Lord 
Halsbuby, L.O., at p. 458. 

i q) Tilonko v. A.-G. of Natal, [1907] A. 0. 93, 95, 461, P. 0. 
r) Colonial Evidence Act, 1843 (6 & 7 Viet. o. 22), s. 1. 
s) Colonial Inland Post Office Act, 1849 (12 & 13 Viet, o, 66), s. 1. 
a ) Admiralty Offences (Colonial) Aot, 1860 (23 A 24 Viot. o. 122), s. 1» 

5) Oolonial Laws Validity Act, 1865 (28 & 29 Viot. c. 63), e. 5. 

(c) Colonial Maniages Act, 1865 (28 & 29 Viet. c. 64), s. 1. 

(a) Naturalization Act, 1870 (33 & 34 Viot. e. 14), s. 16. 

(e) Army Act, 1881 (44 & 45 Viot. o. 58), s. 169. 
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Admiralty jurisdiction on any inferior court (/); (9) For con¬ 
ferring authority on any court in a British possession to conduct 
inquiries into shipwrecks and other shipping casualties, or as 
to charges of incompetence or misconduct on the part of masters, 
mates, or engineers of ships, in certain circumstances ( g ); (10) For 
applying and adapting any of the provisions of Part II. of the 
Merchant Shipping Act, 1894, to registered British ships trading 
or being at any port in a British possession, and to the owners, 
masters, and crews thereof (h). 

Every colonial representative legislature has power to make laVa 
respecting its constitution, powers, and procedure, in accordance with 
the law of the colony (i) ; and the following colonies are expressly 
empowered to make laws altering their constitution:—New South 
Wales, South Australia, Yictoria, Western Australia, Tasmania ( k ). 
The legislature of each of the six Australian States is also em¬ 
powered to regulate customs duties on goods coming from the other 
States and from New Zealand ( l ). 

920. The legislation of colonies where the English common law 
prevails is governed by the same rules of construction as apply in 
England, and the decisions of English courts on similar English 
legislation are authorities for the interpretation of colonial 
legislation (m). A colonial statute should not be construed to act 
retrospectively unless the intention of the legislalure to that effect is 
expressed in piain and unambiguous terms. It is obviously unjust 
to make an act, legal at tbo time it is done, illegal by some new law, 
or to make lawful an act which was wrongful when done, and thus 
deprive the person injured of the remedy the law originally gave 
him (71). 

Nor should a colonial statute be deemed to extinguish or take 
away a right or property without compensation unless it appear by 
express words or by plain implication that it was the intention of 
the legislature to do so ( 0 ) 

Legislation of the United Kingdom must not unnecessarily be 
held to extend to the colonies, and thereby overrule or qualify or 
add to their own legislation on the same subject (p). 

921. In some colonies the general law has been codified; and 
civil codes, criminal codes, codes of civil procedure, and codes of 


(/) Colonial Courts of Admiralty Act, 1890 (53 & 54 Yict. c. 27), s. 3. But 
suoh legislation must, uriless previously approved by His Majesty through a 
Secretary <Jf State, be reserved for the signification of His Majesty’s pleasure, or 
contain a suspending clause [ibid., s. 4). 

(g) Merchant Shipping Act, 1894 (57 & 58 Yiot. 0 . 60), s. 478. 
th) Ibid., s. 264. 

(t) Colonial Laws Validity Act, 1865 (28 A 29 Yict. c. 63), s. 5. 
fife) See Acts referred to at pp. 606 et »&/. 

i l) Australian Colonies Duties Act, 1873 (36 Yict. c. 22), s. 3. 
m) Catterall v. Sweetman (1845), 1 Bob. Eccl. 804, 318. 
n ) Young v. Adams , [1898] A. 0. 469, 476, P. C. 

( 0 ) Western Counties Mail. Co. v. Windsor and Annapolis Mail. Co. (1882), 
7 App. Cas. 178, 188, P. 0.; Commissioner of Public Works (Cape Colony) v. 
Logan, [1903] A. 0. 356, 363, P. 0. 

(p) New Zealand Loan and Mercantile Agency Co. v. Morrison, [1898] A. 0. 349, 
867, P. C. 
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criminal procedure are in force, while in others the law as to 
particular subjects, such as bills of exchange, has been codified (q). 
In most colonies also the statute law has been from time to time 
revised and published in the form of statutes revised (r). 

Sub-Sect. 2. —Special Features of Colonial Legislation. 

922. In colonies possessing representative assemblies laws pur¬ 
port to be made by the Sovereign, or by the Governor on his behalf, 
or sometimes by the Governor alone, with the advice and consent 
of fhe Council and Assembly, or of the Senate and House of Repre¬ 
sentatives, or as the case may be, the Governor having the right of 
veto. They are almost invariably designated Acts. In colonies not 
having such assemblies laws purport to be made by the Governor, 
with the advice and consent of the Legislative Council, (or in British 
Guiana the Court of Policy), and are designated ordinances or laws. 
In Protectorates legislative enactments are usually designated 
proclamations. 


(a) Ceylon has a Penal Code (1883), a Code of Civil Procedure (1889), and*a 
Code of Criminal Procedure (1898); Cyprus has the Mejelo or Ottoman Civil 
Code, a Land Code based on Mahomodan law, a Penal Codo based on the French 
Code P4nal, and a Commercial Code, also based on the French Codo ; the Gold 
Coast has a Criminal Code and a Code of Criminal Procedure ; Grenada has a 
Code of Civil Procedure (Ordinance 1G of 1882), a Criminul Code (Ordinance 2 of 
1897), and a Code of Criminal Procedure (Ordinance 3 of 1897); Hon# Kong 
has a Code of Civil Procedure (Ordinance 5 of 1901) ; Jamaica has a Code of 
Civil Procedure based on the Supremo Court Rules, 1.863 ; Malta has a Penal 
Code; Mauritius has the French Civil, Civil Piocedmo, and Commercial 
Codes; Ordinance 6 of 1838 (commonly called the Penal Codo) is mainly 
borrowed from the French Code Penal; Natal has a Native Codo (Law 19 of 
1891); New South Wales has a Criminal Code (Act 40 of 1900); tho Orange 
River Colony has a Code of Criminal Procedure (Ordinance 12 of 1902); Quebec 
has the Civil Code of Lower Canada, which came into force 1st August, 1SGG, 
and a Code of Civil Procedure, which came into force 28lh July, 1867; Queens¬ 
land has a Criminal Code (Act 9 of 1899), which came into force 1st January, 
1901; St. Lucia has a Civil Code, a Codo of Civil Procedure, a Ciiminal Code, 
and a Code of Criminal Procedure; St. Vincent has a Codo of Civil Procedure 
(Ordinance 3 of 1884); the Seychelles have the Codes of Mauritius and a Code 
of Civil Procedure (1878); Southern Nigeria has a Code of Ciiminal Procedure 
(Ordinance 7 of 1900); the Straits Settlements have a Penal Code (Ordinance 4 
of 1871), a Code of Criminal Procedure (Ordinance 22 of 1900), and a Code of 
Civil Procedure (Ordinance 31 of 1907); the Transvaal lias a Code of Criminal 
Procedure (Ordinance 1 of 1903); the Turk’s and Caicos Islands have a Code of 
Civil Procedure (Ordinance 6 of 1903) and a Code of Criminal Procedure (Ordin¬ 
ance 7 of 1903), Western Australia has a Criminal Code (Act 14 of 1901-2), 
which came into force 1st May, 1902 ; Northern Nigeria (1904) and Bermuda. 
(1907) both have Criminal Codes founded on the Queensland Code; New 
Zealand has a Criminal Code (Aot 56 of 1893); the Indian Codes of Civif and 
Criminal Procedure and the Penal Code are in force in East Africa, Uganda, 
and Somaliland. Most of these Codes have been modified^ by subsequent legis¬ 
lation. The laws have been consolidated in the following Colonies:—British 
Columbia (1897), British Honduras (1886), Newfoundland (1892), and Ontario 
(1897). 

(r) This has been done, for example, in the Dominion of Canada (1906), the 
Cape of Good Hope (1895), Fiji (1905), GambiaJlSOO), the Gold Coast (1903), 
Manitoba (1891), Nova Scotia (1900), the North-West Territories (1905), Quebeo 
(1888), St. Lucia (1889), Southern Nigeria (1907), Hong Hong (1901), Gibraltar 
(1890), Straits Settlements (1898), Natal (1899), Cyprus (1906), Ceylon (1907), 
Bermuda (1902), British Guiapa 11905), Mauritius (1905), Grenada (1897), 
Bahamas (1899), and Trinidad (1905). 
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A colonial law comes into operation immediately on receiving 
the Governor’s assent, unless some other date is prescribed by the 
law itself, or unless it contains a suspending clause. The Grown, 
howevor, retains power to disallow it; and if this power is exer¬ 
cised the law ceases to have operation from the date at which 
notification of such disallowances published in the colony («). 

923. Laws passed by most of the Crown colonies and pro¬ 
tectorates may be disallowed by the Crown at any subsequent 
time(f). But disallowance can only take place— 

In the case of laws passed by the Dominion of Canada ( u ), within 
two years of the receipt by the Secretary of State from the Governor- 
General of a copy of the Act; 

In the case of laws passed by the Provinces of Canada (v), within 
one year after such receipt by the Governor-General from the 
Lieutenant- Governor; 

In the case of laws passed by the Commonwealth of Australia (w), 
within one year from the Governor-General’s assent; 

In the case of laws passed by New South Wales (x), Victoria (y), 
Queensland ( z ), Western Australia (a), Now Zealand (&), and Cape 
Colony (c), within two years from the receipt by the Secretary of 
State from the Governor of a copy of the law; by Natal (cl), the 
Transvaal (e), and the Orange Diver Colony (/), within two years 
from the Governor’s assent. 

In the case of laws passed by tho Parliament of the Union of 
South Africa, within one year after they have been assented to by 
the Governor-General (g). 

924. Colonial laws are in some cases passed with suspending 
clauses; that is, although assented to by the Governor, they do not 
come into operation or take effect in the colony until His Majesty’s 
pleasure (i.e., not to disallow them) has been signified (h). 

f«) Colonial Regulations, chap. 1, s. 3, r. 19. 

(i) There are exceptions. Disallowance must take place, if at all, within 
two years from the receipt by the Secretary of State of a copy of the law in the 
case of Jamaioa and Mauritius, within omhteen months from such receipt 
in the case of the Leoward Islands, and within two years from the Governor's 
assent in the case of Malta. In Gibraltar disallowance can take place at an/ 
time, and if HiB Majesty's ploasure is not signified within three years, the 
ordinance is deemed to he disallowed. 

(«) British North America Act, 18u7 (30 & 31 Viet. c. 3), s. 56. 

(v) Ibid., s. 90. 

(«•) Commonwealth of Australia Constitution Act (63 & 64 Viet, a 12), 
Bchoduld 59) 

(as) New South Wales Constitution Act, 1855 (18 & 19 Viet. c. 64), 8, 3, and 
Australian Constitutions Act, 1842 (5 & 6 Viet. c. 76), s. 32. 

(y) Viotoria Constitution Act, 1855 (18 & 19 Viet. c. 55), s. 3; and Australian 
Constitutions Act, 1842 (5 & 6 Viet. c. 76), b. 32. 

(*) Queensland Constitution Order in Council, June 6, 1859, s. 14. 

(a) Western Australia Constitution Act, 1890 (53 & 54 Viot. o. 26), s. 2 (a). 

‘(b) New Zealand Constitution Act, 1852 (15 & 16 Viet. o. 72), a 58. 

(c) S. 83 of Ordinance of 1852 scheduled to Order in Council, March 11,1853. 

(d) Natal Constitution Act (No. 14 of 1893), a 7. 

(e) Transvaal Constitution Letters Patent, December 6,1906, s. xli. 

(/) Orange Biver Colony Letters Patent, June 5,1907, s. xliii Now Orange 
Preo State; see p. 613, ante. 

(g) South Africa Act, 1909 (9 Edw, 7, a 9), s. 65. 

(h) Colonial Regulations, chap. 1, s. 3, it. 19, 20, 21. 
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His Majesty's pleasure with regard to a law is signified through Sect. 2. 
a Secretary of State, or, when the constitution of a colony so The 
prescribes, by Order in Council. Legislature. 

925. In some cases the Governor is empowered to reserve laws Reservation 
for the signification of His Majesty’s pleasure, instead of himself forsimMca- 
assenting or refusing his assent to them. Laws are usually reserved Majesty’s 
which concern divorce, currency, treaty relations, differential duties, pleasure, 
control of the troops or the navy ; also laws of an unusual purport 
affecting the prerogative or the right and property of British subjects 

not resident in the colony, or the trade and shipping of the United 
Kingdom; and laws differentiating between persons of European 
birtn or descent and persons not so. This last subject, however, is 
not a matter for reservation.in the legislation of the Cape of Good 
Hope. In the Commonwealth of Australia laws must be reserved 
which limit the Royal prerogative to grant special leave to appeal 
to the Sovereign in Council from decisions of the High Court (t). 

Such laws, being incomplete enactments, have no force until con¬ 
firmed by His Majesty. In certain cases such laws become null 
and void, unless His Majesty’s confirmation of them has been* 
signified in the colony before the lapse of a certain time (j). That 
time is, in the Dominion of Canada, two years from the presentation 
of the law to the Governor-Gonoral for his assent ( k ) ; in the 
Provinces of Canada, one year from presentation to the Lioutenant- 
Governor ( l ); in the Commonwealth of Australia (m) and the ex 
States constituting the Commonwealth (n), and in New Zealand (<>), 

Cape Colony (p), the Transvaal (q), and the Orange River Colony (r), 
two years from presentation to the Governor-General or Governor; 
in the Union of South Africa and in the provinces thereof, one year 
from presentation to the Governor-General («). 

926. Every Bill passed by the legislature of any State forming 
part of the Commonwealth of Australia must be reserved for the 
signification of His Majesty’s pleasure thereon which alters the 
constitution of the State legislatures or of either House thereof, or 
affects the salary of the Governor of the State, or is required to be 
reserved under any Act of the State legislature subsequent to this 
Act, or under any provision of the Bill itself (t). 

i) See Keith on Responsible Government in the Dominions, 52,178,180, 214. 

i) Colonial Regulations, chap. 1, s. 3, rr. 19, 21. 

%) British North America Aot, 1867 (30 & 31 Viet. o. 3), s. 57. 

(l) Ibid., s. 90. 

(m) Commonwealth of Australia Constitution Act (63 & 64 Viet. c. 12), 

sohedule, art. 60. • 

(») Australian States Constitution Act, 1907 (7 Edw. 7, o. 7), s. 1 (3), and 
Australian Constitutions Act, 1842 (5 & 6 Viet. c. 76), a 33. 

(o) New Zealand Constitution Aot, 1852 (15 & 16 Viet. o. 72), s. 59; and 
Australian Constitutions Act, 1842 (5 & 6 Viet. c. 76), s. 33. 

(®) Ordinance of the colony of 1852 soheduled to Order in Council of March 11, 

18=0-3, s. 84. 

(i q) Transvaal Constitution Letters Patent, Deoomber 6, 1900, s. xlii. 

(r) Orange River Colony Constitution Letters Patent, June 5, 1907, s. xliv. 

Now Orange Free State, see p. 513, ante. 

(») South Africa Aot, 1909 (9 Edw. 7, o. 9), ss. 60, 90. 

(0 Australian States Constitution Aot, 1907 (7 Edw. 7, o. 7), s. 1 (1), (3). 

Compare provision in South Africa Aot, 1909 (9 Edw. 7, a 9), s. 64. 
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Dependencies, Colonies, and British Possessions. 

. Colonial Constitution Acts have usually been reserved fox the 
signification of His Majesty’s pleasure. 

927. All acts of state of any British colony are provable in 
courts of justice, or before persons authorised to receive evidence, 
by examined copies, or by authenticated copies, sealed with the seal 
of the colony to which the original document belongs, proof of the 
seal being unnecessary ( u ). Copies of colonial laws or of Bills 
reserved for the signification of His Majesty’s pleasure, certified by 
the clerk or other proper officer of any colonial legislature, are 
prima facie evidence of the laws having been passed, or the Bills 
passed and presented to the Governor; and any proclamation pur¬ 
porting to be published by authority of the Governor in any news¬ 
paper of a colony signifying His Majesty’s disallowance of a law of 
the colony, or His Majesty’s assent to a reserved Bill, is primd facie 
evidence of such disallowance or assent (v). 

928. Copies of all Acts, ordinances, and statutes passed by the 
legislature of any British possession, and of orders, regulations, 
and other instruments issued or made under the authority of any 
such legislature, if purporting to be printed by the Government 
printer, are to be received in evidence hi all courts of justice in 
the United Kingdom, without proof that they were so printed (a). 

929. In Canada the legislative powers are carefully distri¬ 
buted between the Dominion Parliament and the provincial 
legislatures, the authority of tho former extending to all classes of 
subjects not exclusively assigned to tho latter, and particularly and 
exclusively to the following classes (b), namely:— 

(1) The public debt and property; (2) Regulation of trade and 
commerce; (3) Taxation; (4) Borrowing money on the public 
credit; (6) Postal services; (6) Census and statistics; (7) Militia, 
military and naval servicos, defenco ; (8) Salaries and allowances of 
civil and other officers of the Government of Canada; (9) Beacons, 
buoys, lighthouses, and Sable Island; (10) Navigation and 
shipping; (11) Quarantine and marine hospitals; (12) Sea-coast 
and inland fisheries ; (18) Ferries between a Province and any 
British or foreign territory, or between two Provinces; (14) Cur¬ 
rency and coinage; (15) Banking, incorporation of banks, and 
issue of paper money; (16) Savings banks; (17) Weights and 
measures ; (18) Bills of exchange and promissory notes; 
(19) Interest; (20) Legal tender; (21) Bankruptcy and insolvency; 
(22) Patents of invention and discovery; (23) Copyrights; 
(24)Indians and land reserved for Indians; (25) Naturalisation 
and aliens; (26) Marriage and divorce; (27) The criminal law, 


* (u) Evidence Act, 1861 (14 & 16 Viet. c. S9), ft. 7. 

(v) Colonial Laws Validity Act, 1866 (28 & 29 Viet. o. 63), s. 6. 

(a) Evidence (Colonial Statutes) Act, 1907 (7 Edw. 7, o. 16), s. 1 (1). “ British 
possession” means any port of His Majesty's dominions, except the United 
Kingdom, inclusive both of parts under a central legislation and each part 
under a local legislation (ibid., s. 1 (3)). The Colonial Laws Validity Act, 1866 
(28 & 29 Viet. o. 63), Is not affected (ibid., b. 1 (4V). 
lb) British North America Aot, 1867 (30 ft 31 Viot. o. 3), s. 91. 
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except the constitution ol courts of criminal jurisdiction, but 
including criminal procedure; (28) Establishment, maintenance, 
and management of penitentiaries; (29) Classes of subjects expressly 
excepted in the enumeration of classes assigned exclusively to the 
provincial legislatures. 

930. The legislature of each province has exclusive jurisdiction 
over the following classes of subjects (c): 

(1) The amendment of the provincial constitution, except as 
regards the office of Lieutenant-Governor; (2) Direct taxation within 
the province to raise revenue for provincial purposes; (8) Borrow¬ 
ing money on sole credit of the province; (4) Establishment and 
tenure of provincial offices, and the appointment and payment of 
provincial officers; (5) Management and sale of public lands of the 
province and of the timber and wood thereon; (6) Establishment, 
maintenance, and management of public reformatory prisons in, 
and for, the province; (7) Establishment, maintenance, and 
management of hospitals, asylums, charities, and eleemosynary 
institutions in, and for, the province, other than marine hospitals; 
(8) Municipal institutions in the province; (9) Shop, saloon, tavern, 
auctioneer, and othor licences for raising revenue for provincial, 
joint, or municipal purposes; (10) Local works and undertakings 
other than such as are of the following classes : (a) lines of steam 
and other ships, railways, canals, telegraphs, and other works and 
undertakings, connecting the province with any other of the pro¬ 
vinces, or extending beyond the limits of the province: (b) steamer 
lines between the province and any British or foreign country: 
(c) such works as, although wholly within the province, are, before 
or after their execution, declared by the Parliament of Canada to be 
for the advantage of Canada in general, or of two or more 
provinces; (11) Incorporation of companies with provincial objects; 
(12) Solemnisation of marriages in the province; (18) Property and 
civil rights in the province; (14) Administration of justice in the 
province, including the constitution, maintenance, and organisation 
of provincial courts of civil and criminal jurisdiction, including 
civil proceduro; (15) Punishment by fine, penalty, or imprison¬ 
ment, for enforcing any provincial law, concerning any matter 
coming within any of the classes of subjects enumerated above; 
(16) Generally all matters of a merely local or private nature in 
the province. 

The legislature in each province may also exclusively make laws 
for education, with protection for denominational schools, the dis¬ 
sentient Protestant and Boman Catholic schools in Quebec, ajjd the 
rights and privileges of Protestant or Boman Catholic minorities in 
relation to education (d). 

These arrangements for distributing the 4 legislative powers 
between the Dominion and the Provinces must be read together, 
and the language of one section interpreted, and, when necessary, 
modified by that of the other (e). 


(c) British North America Act, 1867 (30 & 31 Yict. o. 3), s. 92. 

(d) IUd., s. 93. 

(a) Citizens Insurance Co. of Canada ▼. Parsons; Quern Insurance Co. v. Bams 
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931. In so far as regards matters specially reserved for provincial 
legislation, the provincial legislatures are free from the control of 
the Dominion, and supreme within their respective limits. The 
constitutions of all the provinces are upon the same level (/). But 
the provision ( g ) that, “ notwithstanding anything in this Act,” the 
exclusive legislative authority qf the Parliament of Canada shall 
extend to all matters coming within the enumerated classes plainly 
indicates that the legislation of that Parliament, so long as it 
strictly relates to those matters, is to be of paramount authority, 
even though trenching upon matters assigned (ft) to a provincial 
legislature (i). The power to legislate conferred may be fully exer¬ 
cised, although with the effect of modifying civil rights in the 
province ( j). And where a given field of legislation is within the 
competence both of tho Parliament of Canada and of a provincial 
legislature, and both have legislated, the enactment of the Dominion 
Parliament must prevail over that of the province, if they are in 
conflict (ft). But the Dominion Parliament has no authority to 
repeal any provincial statute directly, whether it does or does not 
come within the limits of the jurisdiction prescribed ( l ). 


Repealing of 932. The repeal of a provincial Act by the Parliament of Canada 
atatutea. can only be effected when thcro exists repugnancy between its pro¬ 
visions and the enactments of the Dominion; and if the existence 
of such repugnancy should be a matter of dispute, the controversy 
cannot be settled by the action of the Dominion legislature or of 
the provincial legislature, but must be submitted to the judicial 
tribunals. Neither the Parliament of Canada nor the provincial 
legislatures have any authority to repeal statutes which they could 
not directly enact (J). 


Limitation of 
Dominion 
legislative 
power. 


933. In legislating with regard to matters not specified among the 
enumerated subjects of legislation, but upon which the Parliament 
of Canada has the power to legislate, because thoy concern the 
peace, order, and good government of the Dominion (m), the 
Dominion Parliament has no authority to encroach upon any class 
of subjects exclusively assigned to the provincial legislatures (l). 
Such exercise of legislative power by the Dominion Parliament 
ought to be strictly confined to matters which are unquestionably 
of Canadian interest and importance (n). But some matters, in 
their origin local and provincial, might attain to such dimensions 


(1881), 7 App. Gas. 90, 109, P. 0., approved in Ilueadl v. R. (1882), 7 App. Cas. 
829, 839, P, 0. 

(/) Maritime Bank of Canada (Liquidators) v. New Brunswick ( Receiver - 
General), [1892] A. 0. 437, 442, P. 0. 

( g) British North Amerioa Act, 1867 (30 & 31 Viet. c. 3), e. 91. 

(A) Ibid., b. 92. 

(i) Tennant v. Union^Bank of Canada, [1894] A. 0.31,45, P. 0. ; Grand Trunk 
Rail. v. A.-G. of Canada, [1907] A. 0. 65, 68, P. 0. ; Toronto Corporation v. 
Canadian Pacific Rail ., [1908] A. 0. 54, P. 0. 

(J) Tennant v. Union Jia/nk of Canada, supra, at p. 47. 

(ft) La Compagnie Ilydraidujue de St. Francois v. Continental Heat and Light 
Co., [1909] A. 0. 194, 198, P. C, 

(fi A.-G. for Ontario v. A.-G. for the Dominion, [1896] A. 0. 348, 366, P. 0. 
(m) British North America Act, 1867 (30 & 31 Yict. c. 3), s. 91. 

(w) A.-G. for Ontario v. A.-G. for the Dominion, supra, at p, 360. 
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as to affect the body politic of the Dominion, and so justify the 
Canadian Parliament in passing laws for their regulation or aboli¬ 
tion, in the interest of the Dominion as a whole (o). 

934- The provision (p) that any matter, coming within the 
classes of subjects enumerated, shjdl not be deemed to come within 
the classes of matters assigned exclusively (q) to the provincial 
legislatures, only enables the Parliament of Canada to deal with 
local or private matters in cases where such legislation is necessarily 
incidental to the exercise of the powers conferred upon it with 
regard to the enumerated heads ( 7 -). 

Subjects which in one aspect and for one purpose fall within 
one section may in another aspect and for another purpose fall within 
the other section («), e.g., the traffic in intoxicating liquors, which 
may be dealt with as one of general concern to the Dominion and 
one upon which uniformity of legislation is desirable, and therefore 
within the scope of the Dominion Parliament (t), or as matter “of 
a merely local nature in the province” («)■ 

935. So, too, naturalisation is made a subject of the exclusive 
jurisdiction of the Dominion Parliament, i.e., for the determination 
of what shall constitute naturalisation ( b ); but the question as to 
what privileges shall be attached to it, as distinguished from the 
rights and obligations necessarily involved therein, is matter within 
the powers of provincial legislation (c). 

936. The powers conferred (d) on the provincial legislatures of 
Ontario and Quebec to repeal and alter the old statutes of the old 
Parliament of Canada are made precisely co-extensive with the power 
of direct legislation ( e ), with which these bodies are invested (/). 

937. The following subjects have been held to be within tho 
exclusive powers of the Dominion to legislate upon:— 

(1) Provision for the mode of determining election petitions in the 
case of controverted elections to the Canadian Parliament, by trial 
before the courts of ordinary jurisdiction in the provinces (g); 

(2) Making the judgment of the Court of Appeal (Canadian) in 
matters of insolvency final ( h); 

(8) Transfer of a railway vested in the Dominion ( i ); 

( 0 ) A.-G.for Ontariov. A.-G.forthe Dominion, [1896] A. C. 348, P. 0., at p. 361. 

(p) British North America Act, 1867 (30 & 31 Viet. c. 3), es. 91 et seg. 

(q) Ibid., s. 02. 

(r) A.-G.for Ontario v. A.-G.for the Dominion, mpra, at p. 360. 

(«) Hodge v. It. (1883), 9 App. Oaa. 117, 130, P. C. . 

(*) Smell ▼. S. (1882), 7 App. Cas. 829, 841, P. 0. 

(a) A.-G. of Manitoba y. Manitoba Licence Holders' Association, [1902] A. 0. 
73 P. 0. 

fi) British North America Act, 1867 (30 & 31 Viet. 0*3), s. 91 (25). 

(c) Cunningham v. Torrmj Homma, [1903] A. 0. 151, P. C. 

i d) British North America Act, 1867 (30 & 31 Viet. c. 3), s. 129. 
e). Ibid., B. 92. 

/) Dobie r. Temporalities Board (1882), 7 App. Cas, 136, 147, P. 0. 
a) Valin v. Langlois (1879), 5 App. Cas. 115, P. 0. 
h) Cushing v. Dupuy (1880), 0 App. Cas. 409, P. C. 

(t) Western Comities Sail. Co. v. Windsor and Annapolis Sail. Co. (1882), 7 
App. Oas. 178, P. 0. 
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(4) Prohibition, with exceptions, throughout the Dominion of 
the sale of intoxicating liquors, regulation of the traffic in the 
excepted cases, with provision for special application to particular 
places, and making violations of the law criminal offences (k ); 

(5) Incorporation of a company to carry on various definite 
kinds of business throughout the Dominion, though it may confine 
its operations to one province ( l); 

(6) Regulations for construction, repair, and alteration of the 
Canadian Pacific Railway and the constitution and powers of the 
company ( m); 

(7) Prevention of the profanation of the Lord’s Day (n); 

(8) Incorporation of a telephone company to carry on business 
involving extension boyond the limits of one province (o); 

(9) Grant to a trans-continental railway connecting several 
provinces of the right to deal with a provincial foreshore, in¬ 
cluding the right to obstruct any previously existing rights of 
passage (p). 

But the fact that legislative jurisdiction is conferred on the 
Dominion legislature in respect to a particular subject-matter does 
not of itself prove that any proprietary rights with respect to it 
are transferred to the Dominion (g). 

938. The following subjects have been held to be within the 
scope of provincial legislatures:— 

(1) Relief of a benefit and benevolent society from a state 
of financial embarrassment, with a view to its continuing its 
operations (r); 

(2) Issue of debentures, on the credit of a parish in the province, 
for raising by local taxation a subsidy to promote the construction 
of a railway, already authorised by statute, extending beyond the 
province (*); 

(8) Regulation of contracts of the business of fire insurance in a 
single province (t) ; 

(4) Regulations in the nature of police, or municipal regulations 
of a merely local character, for the good government of taverns etc. 
licensed for the sale of liquors by retail (a); 

(5) Direct taxation of commercial corporations, carrying on 
business within the legislating province, e.g., banks, whether or not 


(k) Russell v. R. (1882); 7 App. Cas. 829, P. 0. 

(l) Colonial Building and Investment Association v. A.-G. of Quebec (1883), 9 
App. Cas. 157, P. 0. • 

(my Canadian Pacific Rail. v. Parish of Notre Dame de Bonsecours Corporation, 
[1899] A. 0. 367, 372, P. 0. 

(n) A.-G. for Ontario v. Hamilton Street Rail., [1903] A. 0. 524, P.0. 

(o) Toronto Corporation v. Bell Telephone Co. of Canada, [1905] A. 0. 52, P. 0. 
- (£) A.-G. for British Columbia v. Canadian Pacific Rail., [1908] A. C. 204, 

(< j) A.-G. for Dominion of Canada v. AA.-G. for the Provinces of Ontario, 
Quebec, and Nova Scotia, [1898] A. 0. 700, 709, P. C. 

(r) V Union St. Jacques de Montreal v. Bdlisle (1874), L. E. 6 P. C. 31. 

(«) Dow v. Black (1875), L. R. 6 P. 0. 272. 

(t) Citizens Insurance Co. of Canada v. Parsons (1881), 7 App. Cas. 96, P. 0. 

(a) Hodge v. R. (1883), 9 App. Cas. 117, P. 0. 
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their principal place o! business is in the province, insurance corn- 
panics, brewers and distillers (b) ; 

(6) Letters patent for appointments of King’s Counsel, and grants 
of precedence to the provincial Bar (c); 

(7) Local legislation as to the liquor traffic (d); 

(8) Voluntary assignments of .insolvent persons, where legisla¬ 
tion with respect thereto is merely ancillary to the bankruptcy law, 
and does not interfere with Dominion bankruptcy statutes ( e) ; 

(9) Grant of exclusive right to establish a system of electric 
lighting for a term of years in a city of the province (/); 

(10) Imposition upon the Canadian Pacific Kail way Company of 
the duty thoroughly to cleanse their ditches when so choked with 
silt or rubbish as to cause an overflow and injury to other property 
in a parish within the province (g). 

But the imposition of a stamp duty on policies of insurance, 
renewals, and receipts is not within the power of a provincial 
legislature ( h ), nor is the imposition of a duty on exhibits filed in 
court in any action (i). A provincial legislature cannot sot limits 
to the exercise by the Supreme Court of Canada of its appellate 
jurisdiction (j), nor tax property locally situate outside »the 
province ( k ). 

939. In Australia the method of defining the respective powers 
of the legislatures of the Commonwealth and of the States differs 
from that adopted in Canada. The Parliament of the Common¬ 
wealth of Australia has exclusive pow r er to make laws for the peace, 
order, and good government of the Commonwealth with respect to 
only three classes of subjects :— 

(1) The seat of government of the Commonwealth, and all places 
acquired by the Commonwealth for public purposes; (2) Matters 
relating to any department of the public service, the control of 
which is, by the constitution, transferred to the executive Govern¬ 
ment of the Commonwealth; (3) Other matters declared by the 
constitution to be within the exclusive power of the Parliament (l). 

940. The Commonwealth Parliament also has power (to) to make 
laws with respect to— 

(1) Trade and commerce with other countries and among the 


(b) Bank of Toronto y. Lambe (1887), 12 App. Ca9. 575, P. 0. ; Brewers and 
Maltsters' Association of Ontario y. A.-G. for Ontario, [1807] A. 0. 231, P. 0. 

(<■) A.-G. for the Dominion of Canada y. A.-G. for Province of Ontario, [1898] 
A. 0. 247, P. C. 

(d) A.-Q. of Manitoba y. Manitoba Licence Holders' Association, [1902] A. C. 

73, P. 0. • 

(e) A.-G. of Ontario y. A.-G. for Dominion of Canada, [1894] A. 0. 189, P. 0. 
(/) Hull Electric Co. y. Ottawa Electric Co., [1902] A. 0. 237, P. C. 

(g) Canadian Pacific Bail. y. Parish of Notre Dame Be Bonsecours Corporation, 
[1899] A. 0. 367, P. 0. 

(h) A.-G. for Quebec y. Queen Insurance Co. (1878), 3 App. Oas. 1090, P. 0. 
m A.-G. for Quebec y. Reed (1884), 10 App, Gas. 141, P. 0. 

(/) Crown Grain Co., Ltd. y. Day, [19081 A. 0. 504, P. 0. 

(jfc) Woodruff y. A.-G. for Ontario, [1908j A. 0. 508, P. 0. 

(l) Commonwoalth cf Australia Constitution Act (63 & 64 Viet. o. 12). 
schedule, art. 52. 

(m) Ibid., arts. 51, 98. 
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States included in the Commonwealth, including navigation and 
shipping and State railways (n) ; (2) Taxation, but so as not to 
discriminate between States or parts of States (o); (8) Bounties on 
the production or export of goods, but so that such bounties shall 
be uniform throughout the Commonwealth ; (4) Borrowing money 
on the public credit of the Commonwealth; (6) Postal, telegraphic, 
telephonic, and other like services; (0) The naval and military 
defence of the Commonwealth and of the several States, and the 
control of the forces to execute and maintain the laws of the 
Commonwealth ; (7) Lighthouses, lightships, beacons, and buoys 1 '; 
(8) Astronomical and meteorological observations; (9) Quarantine; 
(10) Fisheries in Australian waters beyond territorial limits; (11) 
Census and statistics; (12) Currency, coinage, and legal tender; 
(18) Banking other than State banking, also State banking extending 
beyond the limits of the State concerned, the incorporation of banks, 
and the issue of paper money; (14) Insurance other than State 
insurance, also State insurance extending beyond the limits of the 
State concerned ; (15) Weights and measures ; (16) Bills of exchange 
and promissory notes; (17) Bankruptcy and insolvency; (18) Copy¬ 
rights, patents of inventions and designs, and trade marks; (19) 
Naturalisation and aliens; (20) Foreign corporations and trading 
or financial corporations formed within the limits of the Common¬ 
wealth ; (21) Marriage; (22), Divorce and matrimonial causes, and 
in relation thereto parental rights and the custody and guardianship 
of infants; (28) Invalid and old age pensions; (24) The service and 
execution throughout the Commonwealth of the civil and criminal 
process and the judgments of the courts of the States; (25) The 
recognition throughout the Commonwealth of the laws, the public 
Acts and records, and the judicial proceedings of the States; (26) 
The people of any race, other than the aboriginal race in any State, 
for whom it is deemed necessary to make special laws; (27) 
Immigration and emigration; (28) The influx of criminals; (29) 
External affairs; (80) The relations of the Commonwealth with the 
islands of the Pacific; (31) The acquisition of property, on just 
terms, from any State or person for any purpose in respect of which 
the Parliament has power to make laws; (82) The control of rail 
ways with respect to transport for the naval and military purposes 
of the Commonwealth ; (88) The acquisition, with the consent of a 
State, of any railways of the State, on terms arranged between the 
Commonwealth and the State; (84) Bailway construction and 
extension in any State with the consent of that State; (85) Concilia¬ 
tion and arbitration for the prevention and settlement of industrial 
disputes, extending beyond the limits of any one State; (36) Matters 
in respect of which the constitution makes provision until the 
Parliament otherwise provides; (87) Matters referred to the Parlia¬ 
ment of the Commonwealth by the parliament or parliaments of 
any State or States, but so that the law shall extend only to States 
by whose parliament the matter is referred, or which afterwards 


(n) Peninsula* and Oriental Steam Navigation Co, v. Kingston , [1903J A. 0. 
471, P. 0. 

(©) Colonial Bugar Refining Co., Ltd. v. Irving, [1906] A. 0, 860, P. 0. 
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adopt the law; (38) The exercise within the Commonwealth, at the 
request or with the concurrence of the parliaments of all the States 
directly concerned, of any power which could at the establishment 
of the constitution be exercised only by the Parliament of the 
United Kingdom or by the Federal Council of Australasia (p); (89) 
Matters incidental to the execution of any power vested by the 
constitution in the Parliament or*in either Houbq thereof, or in the 
government of the Commonwealth, or in the federal judicature, or 
in any department or officer of the Commonwealth. 

941. Power to legislate on these subjects is not, however, with¬ 
drawn from the State legislatures ; and every power of a State 
parliament, not exclusively vested in the Commonwealth Par¬ 
liament, or withdrawn from the State parliament, continues as at 
the establishment of the Commonwealth, or the admission of the 
State (q). But if a State law and a Commonwealth law should clash 
with one another, the Commonwealth law is to prevail (r). 

In a case in which the Commonwealth exacted a penalty (s) for 
breaking customs seals lawfully imposed on goods on board ship, 
although the breaking took place whilst the ship was outside the 
jurisdiction, it was held that the exaction of the penalty was hot 
ultra vires, the offence being completed by entering a port within 
the jurisdiction ( t). 

The right of the Governments of the Australian States to import 
goods iB subject to the customs laws of the Commonwealth; a 
customs duty on goods so imported is not a taxon property belong¬ 
ing to the State which the Commonwealth is forbidden by the 
constitution to impose (a). 


(p) Created by the Federal Council of Australasia Act, 1885 (48 & 49 
Viet. c. 60), repealed by the Commonwealth of Australia Constitution Act 
(63 & 64 Viet. c. 12), s. 7. The former Act, by s. 15, gave the Federal Council 
legislative authority in respect to tho rotations of Australasia with the islands 
of the Pacific, prevention of the influx of criminals, fisheries in Australasian 
waters beyond territorial limits, service of civil process, and enforcement of 
criminal process boyond the jurisdiction, oxtradition of offenders, enforcement 
of judgments of oourta of law beyond the limits of the respective colonies, 
custody of offenders on board ships of colonial Governments beyond territorial 
limits, any matter leferred to it by Order in Council at the request of the 
colonial legislatures, and, lastly, such of the following matters as might be 
referred to it by the legislatures of any two or more colonies, namely, the general 
defences, quarantine, patents of invention and discovery, copyright, bills of 
exchange and promissoiy notes, uniformity of weights and measures, recogni¬ 
tion in the other colonies of marriage and divorce taking place in any one 
colony, naturalisation of aliens, status in the other colonies of corporations 
and joint-stock banks constituted in any one colony, any other natter of 

S general Australasian interest with respect to which the several colonies can 
egislate within their own limits, but as to whioh a law of general application 
is desirable, but so that the Acts consequently passed by the couucil should 
only affect the oolonies requesting or afterwards adopting the legislation. 

(j) Commonwealth of Australia Constitution Act (63 & 64 Viet. o. 12), 
schedule, art. 107. 

(r) Ibid., art. 109. 

(s) Under the Australian Customs Act, 1901 (No. 6 of 1901), s. 192. 

(j) Peninsular and Oriental Steam Navigation Co. v. Kingston , [1903] A O. 
471, P. C. 

(a) A.-O. for New South Wales v. Collector of Customs for New South Wale$, 
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skct. 2 . The rule that goods which have'already paid customs or excise 
The duties in the Commonwealth shall not be called upon to pay 
Legislature, over again is a general one applicable to all States alike, and 
is necessary in passing from the old order to the new. The fact 
that it operates unequally in the several States arises, not from 
anything done by the Parliament of the Commonwealth, but 
from the inequality of the duties imposed by the States them¬ 
selves (6). 


Union ot 
South Africa 
powers of 

(1) Parlia¬ 
ment; 


(2) Provincial 
councils. 


942. In the Union of South Africa the Parliament has full power 
to make laws for the peace and good government of the Union (c). 
But money bills originate only in the House of Assembly, and may 
not be amended by the Senate (d). Provision is made for resolving 
disagreements between the two Houses by a joint sitting of their 
members, which in the case of a money bill may be convened 
during the session in which the Senate first rejects or fails to pass 
it (e). Two copies of each law are, on the King’s assent being given, 
to be enrolled, one in English and one in Dutch, one of which is to 
be signed by the Governor-General; and in case of conflict between 
the two copies, that signed by the Governor is to prevail (/). 

The provincial councils may make ordinances not repugnant to any 
Act of Parliament in relation to matters coming within the follow¬ 
ing classes of objects:—(1) Direct taxation within the province for 
provincial revenue purposes; (2) Borrowing money on the credit of 
the province; (8) Education; (4) Agriculture; (5) Hospitals and 
charitable institutions; (6) Municipal institutions, divisional 

councils, and other similar local institutions ; (7) Local works and 
undertakings within the province, except railways and harbours 
and other works extending beyond the province; subject to the 
power of Parliament to declare any work a national work and to 
provide for its construction; (8) Boads, outspans, ponts and bridges, 
except bridges connecting two provinces; (9) Markets and pounds; 
(10) Fish and game preservation ; (11) Fines, penalties, or imprison¬ 
ment for enforcing provincial laws relating to any of the above 
enumerated classes of subjects; (12) All matters in the opinion of 
the Governor-General in Council of a merely local and private 
nature; (18) All other subjects on which Parliament Khali by law 
delegate the power of legislation to* the council (g). A provincial 
council may recommend to Parliament the passing of any law on 
any matter as to which it is incompetent to legislate ( h ). Provincial 
revenue funds may be. formed (i). 


[1909] «A. 0. 345, P. 0. See Commonwealth of Australia Constitution Act 
(63 & 64 Viet. c. 12), schedule, arts. 86, 90, 114. 

! b) Colonial Sugar Refining Co., Ltd. ▼. Irving, [1906] A. C. 360, P. 0. 
e) South Africa Act, *1909 (9 Edw. 7, a 9), s. 59. 
d) Ibid ., s. 60; and see ss. 61, 62. 
e) Ibid., s. 63. 

/) Ibid., s. 67. The same rule applies to ordinances of provincial councils, 

» 01 ). 

(a) Ibid., bs. 85. 8G. 
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Sect. 3. — The Judicial Power. 

Sub-Sect. 1 .—Constitution of Colonial Courts. 

943. Courts of justice in the colonies have been created in two 
ways: first, by the Crown acting by virtue of its prerogative, as in 
charters of government or in pursuance of powers granted by 
statute (/ c ); secondly, by the Governments of colonies which have 
received representative institutions, and the legislatures of which 
are empowered by Imperial statute to establish nnd alter the eonsti- 
twtion of courts of judicature and to make provision for the 
administration of justice ( l ). 

944. The usual type of judicature in a colony is a Supremo 
Court, with a Chief Justice and one or more puisne judges, with 
courts of inferior jurisdiction presided over by officers variously 
styled county court judges, police magistrates, sessions judges, 
district judges, circuit judges, recorders, justices of the peace etc. 
The Chief Justice is sometimes also judge of the Vice-Admiralty 
Court. 

945. In the Dominion of Canada there is a Supreme Court'of 
Canada, which is a court of appeal from all the provincial courts, 
presided over by the Chief Justice of Canada, with five puisne judges; 
there is also a Court of Exchequer of Canada, with one judge, with 
exclusive jurisdiction in claims against the Crown, and concurrent 
jurisdiction in revenue cases, and cases at the instance of the 
Attorney-General impeaching patents, or instruments respecting 
land, or seeking rolief against officers of the Crown, for acts or 
omissions in the course of their duty. 

When a provincial legislature passes an Act agreeing that the 
Supreme Court and the Exchequer Court, or the Supreme Court 
alone, shall have jurisdiction in controversies (1) between the 
Dominion and a province ; (2) between the province and any other 
agreeing province; (8) as to the validity of an Act of the Parliament 
of Canada; (4) as to the validity of a provincial Act, then the special 
jurisdiction shall be exercised by the Supreme and Exchequer Courts. 
In (1) and (2) the jurisdiction may be exercised by the Exchequer 
Court with an appeal to the Supreme Court; in (8) and (4) the 
jurisdiction is vested in the Supreme Court alone. Ontario, Nova 
Scotia, and British Columbia have passed Acts accordingly (m). 

946. In Ontario there is a Supreme Court of Judicature, 
embracing (1) the Court of Appeal, of which the Chief Justice of 
Ontario is president, with five justices of appeal, and (2) the High 
Court of Justice, consisting Of the King's Bench, Common Pleas, 
and Exchequer Divisions, each with a Chief Justice and two puisne 
judges, and the Chancery Division, with a Chancellor and,two 
puisne judges. A judge of the Exchequer Court of Canada also 
sits for the Toronto Admiralty district. 

(k) E.g., the British Settlements Act, 1887 ^50 & 51 Viet. o. 54). 

ft) Colonial Laws Validity Act, I 860 (28 & 29 Viet. c. 63), s. 5. 

(in) Revised Statutes of Canada, 1886, 0 . 135, ss. 72—4. See Munro, 
Constitution of Canada, chap. 18, p. 219. 
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947. In Quebec there is the Sink's Bench, with a Chief Justice 
anil live puisne judges, and a Superior Court, with a Chief Justice 
and an assistant Chief Justice, and a Vice-Admiralty Court, with 
one judge. 

948. In Nova Scotia there is a Supreme Court, with a Chief 
Justice, an equity judge, five assistant judges, and a judge of the 
Vice-Admiralty Court. In New Brunswick there is a Supreme 
Court, with a Chief Justice and five puisne judges, and a Vice- 
Admiralty Court, and a Court of Marriage and Divorce, with one 
judge each. In Prince Edward Island there iB a Supreme Court, 
with a Chief Justice (who is also judge of the Vice-Admiralty Court) 
and two assistant judges, who are styled respectively Master of the 
Rolls and Vice-Chancellor. In British Columbia (a), Manitoba, and 
Newfoundland, there are Supreme Courts of the ordinary type. 

949. In the Commonwealth of Australia the High Court, con¬ 
sisting of a Chief Justice and four justices, hits a limited original 
jurisdiction, but is the court of appeal from the Supreme Courts 
of all the States. There is also a Court of Conciliation and 
Arbitration, presided over by one of the High Court justices. 

The States of the Commonwealth and the Dominion of New 
Zealand have each a Supreme Court, with a Chief Justice and a 
number of puisne judges, varying in the different colonies. 

950. In Cape Colony there are, besides a Supreme Court, with 
a Chief Justico and two puisne judgds, an Eastern Districts Court 
and a High Court of Griqualaud, each with a judge president and 
two puisne judges. In Natal, besides the Supreme Court, with a 
Chief Justice (who is also judge of the Vice-Admiralty Court) and 
three puisne judges, there is a Native High Court, with a judge 
president and two judges. In the Transvaal and the Orange Free 
State there are Supreme Courts of the ordinary type. 

951. In the Union of South Africa there is a Supreme Court 
with a Chief Justice, ordinary judges of appeal and judges of the 
several divisions of the court in the provinces (It). It comprises 
an Appellate Division and provincial divisions of the court in the 
provinces. The Appellate Division consists of the Chief Justice, 
two ordinary judges of appeal, and two additional judges of appeal 
drawn from any of the provincial or local divisions of the court, 
their duties in which they continue to perform when not attending 
in the Appollate Division (c). The several supreme courts of the 
Cape of Good Hope, Natal, .and the Transvaal, and the High Court 
of the Orange Free State became, on the establishment of the 
Unioii, provincial divisions within their respective provinces of the 
Supreme Court; they are presided over by a judge-president. 
Local divisions of 'the Supreme Court occupy the areas of the 
jurisdictions of the former court of the eastern districts of the Cape 
of Good Hope, of the former High Courts of Griqualand and 


(a) The Supreme Court of British Columbia has divorce jurisdiction as to 
persons domiciled in the oolony {Watts v. Watts, [1908] A. 0. 678, P. 0.). 
lb) South Africa Act, 1909 (9 Edw. 7, c. 9), b. 95. 

(c) Ibid., ss. 96, 97. 
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Wifcwatersrand and of the former circuit courts. These provincial 3. 

and local divisions of the court are styled superior courts, and, in The 
addition to the original jurisdiction of the corresponding colonial Judicial 
courts, have jurisdiction in all matters in which (1) the Government Power, 
of the Union or a person suing or being sued on its behalf is a party; 

(2) in which the validity of any provincial ordinance shall come into 
question. They also have mutatia mutandis the same jurisdiction 
as to the validity of elections of the members of the House of 
Assembly and provincial councils as the corresponding colonial 
courts had in regard to parliamentary elections ( d ). They are 
also courts of appeal from inferior courts ( e ). The Appellate 
Division is the court of appeal in all civil cases where an appeal 
lay before the establishment of the Union to the colonial Supreme 
Courts, except in certain cases of discretion and criminal cases, in 
which the appeal lies to the appropriate provincial divisions, with¬ 
out further appeal except to the Appellate Division by its leave (/). 

952. In the West Indies there is a Windward Islands Court of West Indu 
Appeal, consisting of the Chief Justices of Barbados, Grenada, St. 

Lucia, and St. Vincent, any three of whom form a court to hear 
appeals from the fourth. Barbados has a Chief Justice, a Master 
in Chancery, and an assistant Court of Appeal, with three judges, 
and a Petty Debt Court, with one. The other three colonies have 
each a Supreme Court, with a Chief Justice, as also have the 
Bahamas and British Honduras. In Jamaica, Bermuda, the Lee¬ 
ward Islands, Trinidad and Tobago, and British Guiana there are 
Supreme Courts of the ordinary type. In Turk’s and Caicos 
Islands there is a Supreme Court, with one judge. 

953. There are also Supreme Courts of the ordinary type in Wcit Africa, 
the Gold Coast, Sierra Leone, Gambia, and Southern Nigeria, and Gibraltar and 
in Gibraltar, Hong Kong, the Straits Settlements, Mauritius, and Colonies. 

Coy Ion, in which last-named colony there are also district judges. 

Seychelles has a judge. 

954. In Cyprus, besides a Supreme Court, with a Chief Justico Cyprus, 
and one puisne judge, there are six District Courts, each with a 
president and two judges, and four Cadis, the last-named being a 
memento of Turkish rights over the island. 

955. In Malta the Chief Justice is president of the Court of Malta. 
Appeal, to which two other judges are attached, the three being 

also judges of the Criminal Court. There is a Civil Court, divided 
into a First Hall, with two judges, and a Second Hall and Com¬ 
mercial Court, with one judge. • 

956. In the Pacific there is a Supreme Court in Fiji, the Chief Padfle. 
Justice being also Judicial Commissioner for thft Western Pacific. 

957. In the Nyasal&nd Protectorate there is a High Court, central 
with one judge ; in Uganda a High Court with two judges ; in Africa, 
the British East Africa Protectorate a High Court presided over by 

(d) South Africa Act, 1909 (9 Edw. 7, e. 9), a. 93. 

( 0 ) Ibid., s. 105. 

(/) Ibid., s. 103. 



556 


Dependencies, Colonies, and British Possessions. 


Sect. 3. 
The 

Judicial 

Power. 


Tenure of 
office by 
colonial 
judge. 


Removal of 
judge. 


Responsi¬ 
bility for 
judicial acta. 


Admiralty 

jurisdiction. 


a principal judge, with two assistant judges; and in both Southern 
Rhodesia and North-eastern Rhodesia a High Court, in the former 
with two judges, in the latter with one judge. North-Western 
Rhodesia has a magistrate. 

Sub-Sect. 2.— Responsibilities of Colonial Judges. 

958. The great constitutional principle that judicial office is 
held on permanent tenure during good behaviour is practically ex¬ 
tended to colonial judges ( g ). But judges may be removed from office 
by the Governor in Council of a colony for absence without reason¬ 
able cause, or neglect, or misbehaviour ( h ). Thus a judge who took 
advantage of the constitution of a court of which he was a member 
to obstruct recovery of his debts, and who was involved in bill 
transactions and pecuniarily embarrassed, was removed from office 
by the Governor in Council, and the removal upheld by the Privy 
Council, notwithstanding a slight irregularity not prejudicial to the 
judge (i). 

959. Either House of the Imperial Parliament may, of course, 
entertain questions as to the appointment or conduct of colonial 
judges; and in colonies having Legislative Assemblies those 
assemblies have an undoubted constitutional right to address the 
Crown for the removal of a judge; and the Crown may refer to 
the Judicial Committee of the Privy Council for their consideration 
and advice nny memorial from a colonial legislative body com¬ 
plaining of the conduct by a judge of his judicial duties (A,). His 
Majesty, on the advice of a Secretary of State, can remove a judge 
holding office during His Majesty’s pleasure if his conduct has been 
such that his continuance in office would be prejudicial to the 
administration of justice or to the public interest (1). 

960. No action lies against a judge of the Supreme Court of a 
colony for any act done in his judicial capacity, though oppressive 
and malicious, and to the injury of the plaintiff and the perversion 
of justice (m). But persons who had acted as judges of the Royal 
Court of St. Lucia under commissions irregularly issued by the 
Governor were held liable in an action for acts done in their 
assumed judicial capacity (n). 

Sub-Sect. 3.— Special Turisdiclions of Colonial Courts. 

961. Any court of unlimited jurisdiction in a British possession 
may be declared by ■ a law of the legislature of that possession to 

( g ) Todd, Parliamentary Government in the Colonies, 2nd od., 828. 

(A) (Colonial Leave of Absence Act, 1782 (22 Geo. 3, o. 75); Willie y. Qipps 
(Sir George ) (1846), 6 Moo. P. 0. 0. 379. 

(?) Montagu y. Van Diemen's Land ( Lieutenant-Governor) (1849), 6 Moo. 
P. 0. C. 489. • 

(k) Judicial Committee Act, 1833 (3 & 4 Will. 4, c. 41), s. 4. 

(l) Boport of Committee of the Privy Council, December 16, 1893, approved 
by Order in Council, March 3,1894; and see Memorandum submitted to the 
Privv Council, 6 Moo. P. 0. C. (n. sA Appendix IX. 

(m) Anderson y. Gorrie, [1896] 1 Q. B. 668, C. A. But see Huulden y. Smith 
(I860), 14 Q. B. 841, and Colder y. Halket (1840), 3 Moo. P. 0. 0. 28, as to the 
liability of a judge who acts without jurisdiction. 

(n) Gahan y. Lajiite (1842), 3 Moo. P. 0. 0. 382. 
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be a colonial Court of Admiralty, with the same jurisdiction, in Sect. 8. 
manner and extent, as the High Court in England; and any The 
inferior court of a British possession may, by the same authority, Judicial 

have partial or limited jurisdiction conferred on it (o). Upon such Power, 
declaration being made, every Vice-Admiralty Court then existing 
in that possession is abolished (p)* His Majesty may empower the 
Admiralty to establish in any British possession a Vice-Admiralty 
Court or courts to exercise jurisdiction as to prizes, His Majesty’s 
navy, the slave trade, and questions arising under the Foreign Enlist- 
ifient Act, 1870 (q), the Pacific Islanders Protection Acts, 1872 and 
1875 (r), or as to treaties or conventions with foreign countries, 
or international law, and may appoint and dismiss the judges and 
other officers thereof («). 

962. His Majesty or the Admiralty may at any time commission Mam. • 
as a prize court in a British possession either a Vice-Admiralty 
Court or a colonial Court of Admiralty, or a Vice-Admiralty Court 
established ad hoc, but to act only on a proclamation being issued 

by the Vice-Admiral that war has broken out between His Majesty 
and a foreign state (0* 

963. Any person chargod within a colony with an offence com- Admhalty 
mitted at sea, or within the Admiralty jurisdiction, is to be dealt 

with in the same way as if the offence had been committed on r 0 ’ 
waters within the local jurisdiction of the colony («). And if a 
person die in a colony of injuries received outside the colony, 
every offence in respect of the death is triable and punishable in 
the colony, as if wholly committed there; and if any person die at 
sea, or elsewhere in the Admiralty jurisdiction, of injuries received 
anywhere, any offence arising therefrom is to be deemed to have 
been wholly committed at sea (6). But the punishment is to be 
only such as is prescribed for such an offence by the law of the 
colony, or such as most nearly corresponds to the punishment 
applicable by the law of England (c). 

964. A person charged with an offence before one of His Trial and 
Majesty’s courts exercising jurisdiction in a foreign country may punishment 
be sent for trial to any British possession named for that purpose territorial 
in an Order in Council, and, if convicted, may be punished as if offences, 
the offence had been committed in such British possession {d). 

Thus an accused person may be sent for trial from Siam to 


(o) Colonial Courts of Admiralty Act, 1890 (53 & 54 Viet. c. 27), ss. 2, 3. 
But under the Naval Prize Act, 1864 (27 & 28 Viet. c. 25), and the Sla^fe Trade 
Act, 1873 (36 & 37 Viot. c. 88), the jurisdiction of a Vice-Admiralty Court is only 
to be exercised. 

(p) Colonial Courts of Admiralty Act, 1890 (53 & 54 vict. c. 27), s. 17. 

(q) 33 & 84 Vict. c. 90. 

35 & 36 Vict. c. 19; 38 & 39 Vict. c. 61. 

Colonial Courts of Admiralty Act, 1890 (53 & 54 Viot. o. 27), s. 9. 

, _ Prize Courts Act, 1894 (57 & 58 Viot. o. 39), s. 2. 

o) Admiralty Offences (Colonial) Act, 1849 (12 & 13 Vict. c. 96), s. 1. 

E lbid., s. 3. 

Courts (Colonial) Jurisdiction Act, 1874 (37 & 38 Vict. o. 27), s. 3. 

Foreign Jurisdiction Act, 1890 (53 Sc 54 Viot. o. 37), s. 6. 
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Singapore; from China or Corea to Hong Kong; from Morocco 
to Gibraltar (e); from the Ottoman dominions to Malta; from 
Persia to Malta or Cyprus; from the Western Pacific to Fiji. 

965. The sentences passed by such British exterritorial courts 
may be carried into effect in such place as may be directed by Order 
in Council (/). Criminal British subjects maybe deported from 
Siam to Singapore; from China or Corea to Hong Kong; from the 
Ottoman dominions or Persia to Malta or Gibraltar; from the 
Western Pacific to Fiji (g ). The Supreme Courts of Gibraltar and 
Fiji are courts of appeal from the British exterritorial courts 
in Morocco, Siam, and His Majesty’s Courts in the Western 
Pacific (/*). 

966. Offences committed within twenty miles of the colonies of 
Sierra Leone, the Gambia, the Gold Coast, Lagos, and the adjacent 
protectorates, by British subjects, or by persons not subjects of any 
civilised Power against British subjects or residents within the 
colonies, may he tried and punished as if committed within the 
colonies (?); and His Majesty may establish courts in any British 
settlement not under any British legislature, and confer on any 
court in any British possession similar jurisdiction over matters 
occurring in any such British settlement ( k ). 

967. A. colonial court, authorised thereto by the colonial legis¬ 
lature, has jurisdiction to conduct inquiries into shipwrecks and 
other shipping casualties, or into charges of incompetency or mis¬ 
conduct on the part of masters, mates, or engineers,— 

(a) When a shipwreck or casualty happens to a British ship on 
or near the coast, or on a voyage to a port, of the British posses¬ 
sion; (b) When a shipwreck or casualty occurs anywhere to a 
British ship registered in the British possession; (c) When some 
of the crew of the British ship concerned, who are witnesses to tho 
facts, are in the British possession; (d) When the incompetency or 
misconduct has taken place on board a British Bhip registered in 
the British possession ; (e) When the officer charged with incom- 
petency or misconduct on board a British Bhip is in the British 
possession. 

968. No such inquiry may be held into a matter already 
inquired into by any competent court of His Majesty, or where an 
officer's certificate has been cancelled or suspended by a naval 
court, or -where an inquiry as to tho same matter has been 
commenced in the" United Kingdom. The Board of Trade may 
order a rehearing, or an appeal may be made to the High Court in 
England, except from any order or finding on an inquiry into a 


(e) It. ▼. Spilebury, [1898] 2 Q. B. 615. In this case the change of venue to 
Gibraltar carried with it the right to a trial by jury (Spilebury t. it., [1899] 
A. 0. 392, P. C.). 

(/) Foreign Jurisdiction Act, 1890 (53 ft 54 Viot. c. 37), s. 7. 

(ff) Ibid., s. 8. 

(A; Ibid., ss. 9, 18. 

(t) West Africa Offences Act, 1871 (34 ft 35 Viet. c. 8), s. 1. 

GO British Settlements Act, 1887 (50 ft 51 Viet. c. 54), ss. 2, 4. 
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casualty affecting a ship registered in a British possession, or from Skct ’ 8 < 
a decision as to a certificate not granted either in the United King- The 
dom or in a British possession, under the Merchant Shipping Act, Judicial 
1894 (l). Pow «- 


969. Grants of probate or letters of administration by courts Recognition 
in British possessions, where sitnilar grants (including Scotch p^^etc 
confirmations) by courts of the United Kingdom are by law recog- p 
nised, may be produced to any court of probate in the United 
kingdom, and on a copy being therein deposited may be sealed, and 
thereupon they have the same effect in the United Kingdom as if 
granted by the court sealing them (m). Formerly the grantee of 
probate in a colony where the deceased was domiciled had to 

obtain a grant in England of administration cum tcstamcnto 
annexo (»). A limited colonial grant of administration de bonis non . 
may be resealed in the United Kingdom on these conditions ( o ). 

970. Colonial courts have the same jurisdiction over summary Jurisdiction 
offences and fines, and summary proceedings under the Army Act, in military 
as similar courts in England ( p ). A colonial court reports to the com- 
manding officer in the colony tho dolivery of persons into military 
custody, and committals or remands on charges of desertion ( q ). A 
magistrate in a colony, or any other person duly authorised thereto 

by the Governor, has authority to attost soldiers (r). 

971. A colonial court may send a case to any superior court Sending case 
in any other part of His Majesty’s dominions for an opinion on for °P lul °n. 
questions therein submitted, which opinion may be given after 
hearing arguments from the parties concerned, and lodged in the 

court whence tho case was sent, for application to the action 
pending; and it may be adopted or rejected on appeal (s). 


972. The Suprome Court in any colony may order the examination Examination 


of witnesses 


of any witnesses within its jurisdiction, under a commission or other oncouimjs . 


|I) Merchant Shipping Act, 1894 (67 & 58 Viet. c. 60), s. 478, 


(m) Coloniul Probates Act, 1892 (55 Viet, 
applied to tho following colonies:— 


The Gold Coast. 
Queensland. 

New Zealand. 

Cape of Good Hope. 
New South Wales. 
Victoria. 

Gibraltar. 

British Honduras. 
Hong Kong. 
Western Australia. 
Ontario. 

British Guiana. 
South Australia. 
Straits Settlements. 


Bahamas. 

Barbados, 

Lagos. 

Tasmania. 

Fiji. 

Trmidad and Tobago. 
Jamaica. 

Natal. 

Falkland Islands. 
Leeward Islands. 
British Columbia. 
Nova Scotia. 


Manitoba. 

North-West territories, Canada. 

(n) In the Ooode of Earl (1867), L, R. 1 P. & D. 450. 
o) In the Ooode of Smith, [1904] P. 114. 

'») Army Act, 1881 (44 & 45 Viet. o. 68), s. 168. 

q) Ibid., & 154 (4), (7). 

r) Ibid., a. 94. 

V) British Law Ascertainment Act, 1859 (22 & 23 Viet. 


BIO 11. 


c. 6), ss. 1, 2. Tho Act has been 

Grenada. 

St. Vincent. 

St. Helena. 

Transvaal. 

Newfoundland. 

Orange Biver Colony (now 
Orange Free State, Bee 
p. 513, ante ); 

and also (ibid., s. 3)pto one 
protectorate, namely, 
Southern Rhodesia. 


o. 63), as. 1—4. 
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Skot. 3. 

The 

Judicial 

Power. 


Appeal ns to 

foreign 

jurisdiction. 


Discharge in 

extradition 

proceedings. 


Leges silent 
inter arma. 


Habeas 
for gnu. 


Actions on 
foreign 
judgments 
alleged to 
be for 
penalties. 


process from any competent tribunal in His Majesty’s dominions, 
and may command the attendance of persons to be examined, the 
production of documents etc. ( t ). In civil proceedings such court 
may nominate a person to take the examination (a), and in criminal 
proceedings it may nominate a judge or magistrate to take it. The 
deposition so taken is admissible jn evidence, as if taken before the 
court or judge to whom the process was addressed (6). Similar 
assistance may be given to foreign tribunals both in civil and 
commercial matters (c) and in criminal cases of a non-political 
character (d). 

973. On the application of a colonial court a Secretary of 
State must give a decision, to be final, as to the existence or extent 
of any jurisdiction of His Majesty in a foreign country (e). 

974. A judge of any court in a British possession with like powers 
to those of the King’s Bench Division in England, is authorised to 
discharge a criminal in custody on extradition proceedings, if he is 
not conveyed out of the possession within two months of his 
committal (/). 

975. The ordinary tribunals in a colony have no jurisdiction 
concerning acts done by the military authoiilies when actual war is 
raging; and a state of actual war may exist, although for some 
purposes some of the ordinary tribunals may be permitted to carry 
on their functions in a district under martial law (g ). 

976. No writ of habeas corpus may issue from an English 
court to any colony, where there is a court which can issue the 
writ, and have it duly executed (h). 

977. When in an action in a colonial court on a foreign judg¬ 
ment the defence is that the judgment was for a penalty, and that 
therefore the action ought not to be entertained, according to the 
rule prohibiting the courts of one country executing the penal laws 
of another, or enforcing penalties in favour of a foreign State, it is 
the duty of the colonial court to decide for itself whether the 
statute in question is penal, within the rule, so as to oust its juris¬ 
diction. The colonial court is not bound by the interpretation 
given to the statute by the foreign court, but is to construe and 
apply an international rule, which is a matter of law entirely within 
the cognisance of the court whose jurisdiction is invoked. The 
rule applies, not only to prosecutions and sentences for crimes and 
misdemeanours, but also to all suits in favour of the State for the 


(t) Evidence by Commission Act, 1859 (22 Viet. o. 20), ss. 1, 5; Bullivant v. 

A.-G. for Victoria, [1901^ A. 0. 196. 

(a) Evidence by Comntission Act, 1885 (48 & 49 Viet. o. 74), s. 2. 
ibj Ibid., s. 3. . 

7c) Foreign Tribunals Evidence Act, 1856 (19 & 20 Yict. o. 113), es. 1, 2, 6. 
(a) Extradition Act, 1870 (33 & 34 Yict. c. 52), ss. 24, 25. 

(e) Foreign Jurisdiction Act, 1890 (53 & 54 Yict. o. 37), & 4. See Hervey r. 

Fitzpatrick (1854), Kay, 4*21, under a similar section in the repealed Act. 

(/) Extradition Act, 1870 (33 & 34 Yict o. 62), s. 17 (4). 

{j) Ex parte D, F. Marais, [1902] A. 0. 109, P. C. 

(a) Habeas Corpus Act, 1862 (25 & 26 Yict. o. 20), s. 1. 
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recovery of penalties for any violation of statutes for the pro¬ 
tection of the revenue, or other municipal laws, and to all judg¬ 
ments for such penalties (t). On the same principle an action 
will not lie in England to recover a contribution, levied under 
a colonial statute, towards payment of expenses of a local or 
municipal nature ( k ). , 

978. Every court in a British possession exercising bankruptcy 
jurisdiction is empowered to act in aid of every other and of all 
•ourts of similar jurisdiction in the United Kingdom ( l ). 

A colonial court has jurisdiction to entertain a suit for the same 
matter as a suit is pending for in an English court (m), and an 
English court will not set aside the judicial sale of an estate in a 
colony directed by the judgment of a competent court in the 
colony (n). English courts will assume that colonial courts have 
full and ample powers to do complete justice until the contrary is 
shown ( o) and their proceedings will be presumed to have been 
regular (p). 

979. As courts of record the supreme or superior courts in,tlie 
colonies have power to punish summarily, by fine or commitment, 
for contempt of court. But to constitute contempt of court an act 
must be calculated to obstruct, or interfere with, the course of justice 
or due administration of the law ( q ). Appeals against the exercise 
of the power to punish contempt of court will not be entertained by 
the Judicial Committee of tho Privy Council, except in cases very 
special in their circumstances (r). The power to commit Bummarily 
for contempt of couit is considered necessary for the proper adminis¬ 
tration of justice. It is not to be used for the vindication of the 
judge as a person, but only from a sense of duty, under the pressure 
of public necessity. No rule can, however, be laid down which is 
applicable to all cases. Committals for scandalising the court itself 
have become obsolete in England, the courts being satisfied to leave 
attacks upon them to public opinion. But in small colonies, con¬ 
sisting principally of coloured populations, the enforcement in proper 
cases of committal for contempt of court, for attacks on the court, 
may be necessary to preserve, in such a community, the dignity of, 
and respect for, the court (s). But where in the opinion of the 
Judicial Committee there has been no contempt of court (t), or an 
inappropriate punishment has been awarded (%), or an order is 
made on grounds unsupported by evidence, or without notice to the 


t) Huntington v. Attrill, [1893] A. 0. 150, 155—157, P. 0. • 

'k) Sydney Municipal Council v. Bull, [1909] 1 K. B. 7. 

7) Bankruptcy Act, 1883 (40 & 47 Viet. c. 52), s. 118. 

m) Bayley v. Edwards (1792), 3 Swan. 703. * 

n) White v. Hall (1806), 12 Vob. 321. 

(o) Smith v. Moffatt (1865), L. R. 1 Eq. 397. 

Ip) Robertson y. Struth (1844), 5 Q. B. 941; Henderson y. Henderson (1844), 
a. B. 288, 298. 

q) Re Special Reference from the Bahama Islands, [1893] A. 0. 138, P. 0. 

r) See McDermott y. British Ouiana ( Judges ) (1868), L. B. 2 P. 0. 341, 

«) McLeod v. St. Aubyn, [1899] A. 0. 549, P. 0. 

t) Ibid. ■ 

u) Re Wallace (1866) L. B. 1 F. 0. 283. 


Sect. 8. 

The 

Judicial 

Power. 


Comity 
between 
English and 
colonial 
courts. 


Contempt of 
court. 
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Skct. 5. 
The 

Judicial 

Power. 

Extradition 
between 
United 
Kingdom and 
colonies. 


person charged, or without giving time to prepare defence (t), an 
appeal will be allowed. 

980. A system of extradition between His Majesty’s dominions 
in the United Kingdom and abroad has been created («), by 
which fugitives from any one part of those dominions may be 
apprehended in another part, add sent back for trial to the part 
whence they fled, either by warrant issued in one part, and indorsed 
in another part, by one of the proper authorities (x), or by a pro¬ 
visional warrant, issued in any part which the fugitive is believed 
to be in, or on his way to, on the same conditions as if the offence 
charged had been committed within the jurisdiction, and the warrant 
backed and executed accordingly (y). On apprehension, the fugitive 
is brought before a magistrate, and dealt with as if the offence 
charged had been committed within the jurisdiction (z). If he is 
committed to prison, a certificate and report thereof is made to the 
Secretary of State if the matter occurs in the United Kingdom, 
or to the Governor, if it occurs in a British possession (a). Fifteen 
days after tho making of such certificate and report or after the 
decision of the court, on any writ of habeas corpus, or similar process, 
issued by a superior court, the fugitive is sent by warrant to the part 
of His Majesty’s dominions whence he fled (o). If he is not removed 
in a month, a superior court may, on proof of notice to the Secretary 
of State, or the Governor, ordor his discharge (c). If tho fugitive 
is not prosecuted within six months of his return, or if he is 
acquitted, he may bo sent back free of cost without delay to the 
place where, or on his way whither, he was apprehended (d), 
or he may be discharged absolutely or on bail, or his return 
ordered after a date stated etc. (c). Groups of British possessions 
have been formed by Order in Council, to which contiguity or other 
reasons make it expedient to apply the system of inter-colonial 
backing of warrants and other provisions of the Fugitive Offenders 
Act, 1881 (/). 


(v) He Hoi lard (1868), L. R. 2 P. 0. 100. 

(to) Fugitive Oilenuors Act, 1881 (-14 & 45 Viot. a 69). And see title 
Extradition and Fugitive Offenders. 

(*) Ibid., s. 8. The proper authority is in the United Kingdom a judge of 
a superior court, a Secretary of State, or a 15ow Street magistrate, and iu a 
British possession a Governor. 

(?/) Ibid., s. 4. 

(z) Ibid., b. 6. 

(а) Ibid., b. 5. 

(б) Ibid., s*. 6. 

(c) Ibid., s. 7. 

(d ) Ik 'd., s. 8. 

(e) Ibid., 8. 10. 

If) Ibid., 88. 12 el »eq. 

The groups formed arrf’as follows, namely 
New South Wales. Queensland. Western Australia. 

Victoria. New Zealand. Fiji. 

South Australia. Tasmania. August S3, 1883. 


Jamaica. 

Turk’s and Oaicos Islands. 
British Guiana. 

Trinidad. 


Leeward Islands. 
Barbados. 

St. Vinoent. 
Grenada. 


St. Lucia. 

Tobago. 

Bahamas. 

British Honduras. 


Only with respeot to offences to which Part I. of the Act applies, November 
29, 1884. 
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981. Provision is made for the trial of offences committed on the Sbot - 3 - 

borders of two British possessions, or on a journey between British The 
possessions, for the place of trial for false evidence, for the kinds of Judicial 
punishment to be inflicted, for the mode of indorsement and Power, 
execution of warrants, and for the conveyance of fugitives to Conflict of 
prison etc. (g). jurisdiction. 


The offences to which the * procedure applies are—treason, 
piracy, and every offence punishable, where committed, by twelve 
months’ imprisonment with hard labour or more (ft). Evidence 
«nust be produced before the magistrates of the commission by the 
fugitive of an offence punishable by the law of the colony (or place) 
where it is alleged to have been committed, by imprisonment with 
hard labour for at least twelve months ( i ). 

982. If the legislature of any British possession provides by law Extradition 
for the surrender of fugitive criminals who are in, or suspected to foreign 
to be in, such possession, His Majesty may by Order in Council couutr,cs * 
either suspend the operation, within such possession, of the Extra¬ 
dition Act, 1870, or part of it, or direct that the law, or any part 
of it, shall have effect within such British possession, with or 
without modifications or alterations, as if it was part of the Imperial 
Act (k). 


Straits Settlements, Ilong Kong, L&buan, December 12, 1889. 

Ilis Majesty’s East Indian territories, Coylon, Straits Settlements, Docoinbor 
12, 1SS5. 


Transvaal. British Central Africa 

Bochuanaland protectorate. Protectorate (now 

Southom Rhodesia. Nyosaland Piotoc- 

Barotseland—North-West tornte). 

Rhodesia. North-Eastern Rhodesia. 

Swaziland. 

August 8, 1901, and 
June 1, 1907, as if the last six wore British possessions, to which also Part I. 
of the Act is applied. And see Order in Council October 2*2, 1906, as to Natal, 
made under Fugitive OCfouders Act, 1881 (44 & 45 Viet. o. 69), s. 32. 


Capo of Good Hope. 
Natal. 

Basutoland. 

Orange River Colony 
(now Orango Free 
State). 


Gambia. 
Sierra Leone 
Gold Coast. 
Ashanti, 
Lagos. 


Gambia Protectorate. 

Sierra Leone Piotectorate. 

Northern territories of the Gold Coast. 
Lagos Protectorate. 

Northern and Southern Nigeria (Lagos, 
Lagos Protectorate, and Southern 
Nigeria now jointly constitute the 
colony and protectorate of Southern 
Nigeria). * 


Part I. to apply to the last six places as if each was a British possession on 
Juno 11, 1902. *> 

(«) Fugitive Offenders Act, 1881 (44 & 45 Yict. c. 69}, as. 20 et seq. 
ui) Ibid,, s. 9. ' 

(») It. v. Brixton Prison (Governor), Ex parte Percival, [1907] 1 K B. 
696. But see now Evidence (Colonial Statutes) Act, 1907 (7 Edw. 7, 
c. 16). 

(/«) Extradition Act, 1870 (33 & 34 Viet. c. 52), s. 18. Orders in Council 
have been made suspending the operation of the Act in Canada, the most 
rocenfc and that now in force being the Order of July 6, 1907. Orders have 
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Sect. 3. 
The 

Judicial 

Power. 


Inter¬ 
colonial 
removal of 
prisoners. 


983. Prisoners may be removed from any one colony to any other, 
for the purpose of serving their sentences, and returned on the 
expiry of their terms, by agreements entered into between the 
prescribed colonial authorities, and sanctioned by His Majesty in 
Council (t); and a principal Secretary of State may, with the concur¬ 
rence of the Governments of the British possessions concerned, order 
a prisoner to be removed from any one British possession to any 
other, or to the United Kingdom, to serve out his term, for any of 
the following reasons :— 

(1) That his life may be endangered, or his health permanently 
injured, by imprisonment where sentenced ; (2) That he belonged 
to the "Royal Navy or to Ilis Majesty’s regular army when the offence 
waB committed; (8) That the offence was committed wholly, or 
partly, outside tho first British possession; (4) That there is no 
propor prison in the first British possession for him to serve out 
his term in; (5) That he is a person who, by tho law of tho British 
possession, is subject to removal (m). 


984. The legislature of a British possession may make laws for 
carrying these statutory powers into effect, so far as regards that 

been made directing the colonial law to have eib-ct as if part of the lmpeii.il 
Act in— 


Now Zealand, May 13, 1875. 

Hong Kong, March 30, 1877. 

Trinidad, July 11, 1877, November 20, 
1804. 

Gibraltar, July 11, 1877. 

Mauritius July 11, 1877. 

Straits Settlements, July 11, 1877, 
December 31, 1883. 

Bnliamus, August 13, 1877. 

safe* )*■"■** * i87 ’- 

Cup^otGood Hope) 


K!,} F " br ""r *• lm - 

British Honduras, February 22, 1878. 
Leeward Islands, March 26, 1878. 
Malta, Juno 29, 1878. 

uni 

Bermuda, February 4, 1879. 
Griipinland West, Juno 20, 1879. 
Grenada, March 18, 18S0. 

Tobago, June 28, 1880. 


St. Vincent, August 6, 1880. 

British Guiana, September 24, 1886, July 7, 1897. 

Newfoundland, January 29, 1900. 

Commonwealth of Australia, March 7, 1901. 

In the Straits Settlements tho surrender to foreign States of persons accused 
or convicted of certain crimes in cases whom the Extradition Act does not 
apply (see Straite Settlements Act, '806 (29 & 30 Viet. c. 115), s. 2) is provided 
for by Orders in Council of June 26, 1879, December 31, 1883, November 29, 
1884. August 19, 1889, September 26, 1901, July 15, 1904 (Federated Malay 
States). 

In Cyprus, extradition is provided for by Orders in Council, mado under the 
Foreign Jurisdiction Act, 1890 (53 & 54 Viet. o. 37). Soe Orders in Council, 
July 15|'1881, March 8, 1895, and December 12, 1895. 

(/) Colonial Prisoners Removal Act, 1869 (32 & 33 Viet. c. 10), s. 4. Agreements 
have been sanctioned by Order in Council between tho following colonies 
Straits Settlements and Lftbuan, October 24,1870, November 28,1889, reciprocal ; 
Gibraltar and Ceylon, March 20, 1877, or to prisoners of European origin, 
fiom latter to former; Gibraltar and Malta, April 30, 1877, former to latter; 
Tobago and St. Vincent, May 16,1878, reciprocal; Falkland Islands and Malta, 
May 3,1882, former to latter; Grenada, St. Vincent, and St Lucia, December 13, 
1889, reciprocal between any two. Prisoners may he removed from Cyprus 
to Malta by Order in Council of December 31, 1883, made under the Foreign 
Jurisdiction Act, 1890 (53 A 54 Viet. c. 37), s. 7. 

(tn) Colonial Prisoners Removal Act, 1884 (47 A 48 Viet e. 31), ss. 2, 6, 18. 
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possession, as to the payment of costs, as to the mode of dealing with Seot * a 
. removed prisoners, as to subjecting any class of persons to removal, The 
and as to other necessary matters (n). On the direction of His Judicial 

Majesty in Council, such laws may have effect given to them wholly Tower, 

or partly throughout His Majesty's dominions and on the high 
seas (o). 


• Part III.—Laws of the Colonies. 

Sect. 1. —Application of English Law . 

Sub-Sect. 1 .—In Qeneral. 

98 5. The extent to which English law applies to a particular Effect of 
colony or possession depends primarily upon the manner in which mod ®°* 
that colony or possession became subject to the Crown. There is a of colony.' 
great difference between the case of a colony or possession acquired 
by conquest or cession in which thero was at the time an established 
system of law, and that of a colony or possession which originated by 
the settlement of British subjects in territory unoccupied by any 
civilised State, and where there was no established system of law at 
the time it was peaceably annexed to the British dominions (a). Thero 
is also the third case of a colony or possession acquired by conquest, 
where at the time of annexation to the British dominions there did 


(«) When tlicro are local legislatures and a central legislature, it is tho central 
legislature which has power to make such laws (seo Colonial Prisonors Removal 
Act, 1S84 (47 & 48 Yict. c. 31), s. 18). This Act-has been applied to Cyprus 
(October 17, 18S4); to local jurisdiction constituted under the Africa Order in 
Council, 1889 (amongst such jurisdictions are those which have dovelopod into 
Uganda, lire Nyasaland Protectorate, North-Eastern Rhodesia, under various 
Orders in Council, which save the provisions of the Africa Order in Council on this 
subject); to tbo Pacific Ocean and the islands and places therein, including British 
settlements and protectorates and places undor no civilised government, except 
places within the jurisdiction of a British legislature or other civilisod Power 
(March 15, 1893); to territories in South Africa within the boundaries of British 
Bechuanaland, the German protectorate, the rivers Chobe and Zambesi, the 
Portuguese possessions, and the South African Republic (Transvaal) (October 
26, 1696} (these territories are now known as the Bechuanaland Protectorate 
and Southern Rhodesia); to the protectorates of Northern Nigeria (Maroh 16, 
1902), and Southern Nigeria (March 6,1902); Weihaiwei (July 24, 1901); the 
East Africa Protectorate (July 11,1905); the territories of East Africa boundod 
on the east and north-east by tho Indian Ocean, the river Juba, and the south¬ 
western boundary of the Italian sphere, on the north by the Abyssinian 
frontier, on the west by the Uganda Protectorate, and on the souths by the 
German sphere, with all tho adjacent islands between the mouth-* of the Juba 
and Uniba (August 11, 1902 and July 11, 1905). A general Order in Counoil 
of September 9, 1907, provides for tbe removal of prisemers to tho United King- 
dom or a British possession, as to the serving of sentences (arts. 1 and 2), and 
the action of the Secretary of State (arts. 3 and 4), but does not affect agreements ' 
made tinder the Act of 1869. 

(o) Colonial Prisoners Removal Act, 1884 (47 & 48 Yict. a 31), s. 12. No 
colonial laws have been passed under this section, the procedure provided by 
the Act and by the Order in Council of September 9, 1907 (made under s. 4) 
being regarded as sufficient. 

(a) Cooper v. Stuart (1889), 14 App. Gas. 286, 291, P. O.; see 1 Bl. Com. 107. 
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shot. i. exist a system o! law, which, although adapted to the requirements 
Application of the native population, was insufficient for and unsuitable to the 
of English requirements of the European settlers (b). 

Law. 

Stjb-Seot. 2 .—Conquered or Ceded Coleniet. 


Continuances 
of ancient 
law, until 
abrogation. 


986. In conquered or ceded countries which, at the time of their 
acquisition, had already laws of t f heir own, the Crown has power to 
alter and change those laws, but until this is actually done the 
ancient laws of the country remain in force (c), except where such 
ancient laws are based on religious or ethical principles inconsistent 
with European civilisation, as, for instance, in the case of territory 
acquired from an organised but savage State ( d ). In such a case, 
in the absence of any agreement by the Crown to preserve such 
ancient laws, such repugnant laws are ipso facto abrogated, and 
until certain laws are established in place of them the King, by 
himself and by such judges as he shall appoint, has power to jud^e 
them according to natural equity, as was done before certain 
municipal laws were given (e). Even in the case where there is an 
established system of law, any enactment contrary to our religion, 
or which is malum in se, does not remain in force (/). 


[1) As in the case of India (see p. 613, post) ; Freeman v. Fairlie (1828), 1 
Moo. Ind. App. 3015. “ I apprehend the true general distinction to be, m effect, 

between the co in tries in which there are not, and countries in which there are, 
ut the time of their acquisition, any existing civil institutions and laws, it being, 
in tho first of those cusps, matter of necessity that the British settlors should use 
thoir native laws, os having no othor to resort to; whereas in the other case 
there is on established lex loci which it might be highly inconvenient all at once 
to abrogate ; aud, therefore, it remains till changed by tho deliberative wisdom 
of the new legislative powor. In the former case, also, there are not, but in the 
lattor oa.se there are, new subjects to be governed, ignorant of the English laws, 
and unprepared, perhaps, in civil aud political character to receive them. The 
reason why the rules are laid down in books of authority, with reference to the 
distinction botween new-disoovered countries on the one hand, and ceded or 
conquered countries on tho other, may be found, I conceive, in the fact that 
this distinction hail always, or almost always, practically corresponded with that 
between the absence and the existence of a lex loci , by which the British settlers 
might, without inconvenience, for a time, be govei ned; for the powers from 
whom wo had wrested colonies by conquest, or hail obtained them by treatise of 
cession, had ordinarily, if not always, been civilised and Christian States, whoso 
institutions, therefore, wero not wholly dissimilar to our own. But in the 
settlements formed by the East India Company in Bengal the case was very 
different, and one to which neither of the rules referred to could possibly have 
an entire application. . . . Some now course was to be taken in this peculiar 
case; and the course actually taken seems to have been to treat the case in a 
great measure like that of a new-discovered country, for the Government of the 
Company’s servants, and othor British or Christian settlers using tho laws of the 
mother country, as far as they were capable of being applied for that purpose, 
and leaving the Mahomedan and Geutoo inhabitants to their own laws and 
customs, but with some particular exceptions that wore called for by commercial 
policy, or the convenience of mutual intercourse ” (Master’s Report, at p. 324). 

(c) Campbell v. 774), 20State Tr. 239, 323; Forbes v. Cochrane (1824), 2 
B. & C. 448, per IIor.ROYD, J., at p. 463. 

(d) 1 Bl. Com. 108 ; Calvin's Case (1608), 7 Co. Sep. 1, 17; Dutton v. Howell 
(1693), Show;Pari. Cas. 24, 81. 

(tr) Calvin'* Case, supra. 

/) Blanleard v. Qaldy (1693), 4 Mod. Rep. 215, 225; Memorandum (1722), 
9 P. Wins. 75. See also the arguments on the special verdict in R. v. Ficton 
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In some cases the law of England has been applied to the 
. conquered country. In such a case the effect is to apply to the 
colony the common law and the statute law so far as they existed, 
either at the date of the application or at some other specified 
date, and were not merely in the nature of law of local policy 
adapted solely to England, but .were general regulations equally 
applicable to any country governed by English law ( 17 ). Statutes 
enacted subsequently to the application of English law have no 
force in the colony, except in cases in which it is expressly provided 
that they shall so apply (h). This application of English law has 
taken place in Grenada (i), St. Vincent (j), Dominica (k), St. 
Lucia (J), the Gold Coast (m), Gibraltar (n), and also in Cyprus 
(except as to Ottoman subjects) ( 0 ). 

In the case of Penang, one of the Straits Settlements, as there is 
no trace of any laws having been established there before it was 
acquired by the East India Company, it is immaterial whether it 
should be regarded as ceded or as settled territory. In either case 
the law of England, so far as applicable, must be taken to be the 
governing law (p). In other colonies the ancient laws have boeq left 
in force, except so far as they may have been altered by subsequent 
legislation. Thus in Ceylon (q), the Cape of Good Hope (r), Natal (s), 
the Transvaal, and the Orange Free State the Roman-Dutch law 
prevails. In Ceylon the Hindu inhabitants of the northern 
province are governed by customs called the Tosawalamai. Where 
these customs are silent the Roman-Dutch law applies (a). The 
Mahomedans are governed by their own laws and usages. The 
Kandyans are governed by their own laws; when these are silent 


(1810), 30 State Tr. 529, 883—B35. In this caso tho point was whether a law per¬ 
mitting the infliction of toi ture was abrogated by conquest and annexation to the 
British dominions. No judgment, howevor, was given. See also Mostyn v. 
Fabrigua (1774), 20 State Tr. 81, per Dk Orbv, C.J., at p. 181: The torture, as 
well as banishment, was the old law of Minorca, which fell, of course, when it 
came into our possession. Every English governor knew he could not inflict 
the torture: tho constitution of this country put an end to that idea.” See also 
Bajtare v. Denton (1900), Journal of the Society of Comparative Legislation (n. b.), 
Vfl. II., p. 473. 

I 9 ) A.-G. v. Stewart (1817), 2 Mer. 143, 160. 

(A) It. v. Vaughan (1769), 4 Burr. 2494. 

(t) By Proclamations of 19th December, 1764, and 10th January, 1784, printed 
in the 1875 edition of The Laws of Grenada, pp. 7—11. 

(f) By Proclamation of 7th October, 1763, printed in Shepherd, Colonial 
Practice of St. Vincent, p. xix. 

(7c) Ibti/. 

(l) In cases where the codes are silent, as it existed in 1870. 

(m) As it existed 24th July, 1874. *’ 

(n) As it existed 31st December, 1883 (Order in Council, 2nd February, 
1884). 

(o) As on 13th July, 1878, by tho Cyprus Courts of Jusfice Order, 1882 
(Statutory Buies and Orders Revised, Vol. V., Foreign Jurisdiction, p. 341). 

(p) Neo v. Neo (1875), L. R. 6 P. O. 381, 392. 

(q) Iltttihewage Siman Appu v. Queen'a Advocate (1884), 9 App. Cas. 573, P. O. 

(r) Scott v. A.-O. (1886), 11 P. D. 128. 

(a) Mohjneux v. Natal Land and Colonization Co., [1905] A. C. 555, P. C. 

(o) The text of the Tosawalamai is set out in Vol. I- of the Bevised Legislative 
Enactment of Ceylon. See also Puthatampi v. Mailvo Kanam (1897), 3 Ceylon 
New Law Bep. 42; Sahapathi v. Bvapra Kanam (1904), 8 ibid. 62. 
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sect. i. the Roman-Dutch law applies ( b ). This is also the ease in British 
Application Guiana(c) under an express stipulation made at the conquest., 
of English j n Mauritius the Cotie Napoleon (d), the Code de Procedure Civile, 
I» ft w. the Code de Commerce, and the Code d’Instruction Criminelle 
remain in force; the Code P6nal, however, which was promul¬ 
gated subsequently to the conquest, never applied. In the Province 
of Quebec the Coutume de Paris (e) and particular laws mad&for 
New France were the law at the time of the conquest, but on Mth 
May, 1866, a civil code, based on the Code Napoleon, was promul¬ 
gated. This was followed by a Code de Procedure Civile, whidh 
was promulgated 22nd June, 1867. In Trinidad the old Spanish 
law as it stood in 1797 remains in force (/). In St. Lucia the 
Coutume de Paris remained in force (tj), but it is now included in 
the Civil Code of St. Lucia, 1879, and the Code of Civil Procedure 
of St. Lucia, 1881. 


Sub-Sect. 3.—Settled Colonies. 


Distinction 987. In the case of colonies acquired by settlement the otwnmon 
between law of England and the statute law as existing at the date' of the 
andetAtuto formation of the colony apply, but not statutes subsequently 

law as to enacted, unless they are expressly directed to apply (Ji). This 

applicability, principle is, however, subject to this restriction, that so much only 
of the law of England is carried with them by the colonists as is 
applicable to their situation and the condition of an infant colony. 
Thus, while tho general laws of inheritance and of protection from 


! b) Ordinance 5 of 1852, s. 5. 

c) McDermott v, British Guiana (Judges ) (1868), L. E. 2 P. 0. 3*11. 
d) D' 1C pi nay v. Cockerell (1836), 1 Moo. P. 0. 0. 103; Strand at v. Same 
(1866), L. E. 1 P. 0.152 ; Her Majesty's Procureur v. Bruneau (1866), ibid. 169; 
Lai/esse v. Lay case (1872). L. E. 4 P. 0. 553. 

(c) Bynn edict of April, 1663 (see Montigny, Histoiro du Droit Canadian). By 
a proclamation of 7th October, 1763 (printed in Shepherd, Colonial Practice of 
St. Vincent, p. xix), it was promised that pending tho making of Iiiwb “ as near 
as muy ho agreeable to the laws of England ... all persons inhabiting in or 
resorting to our said colonies (including inter alia Quebec) may coniido in qjuc 
royal protection for tho enjoyment of the bonofit of the laws of our realpypf 
England." This proclamation never became effective in Quebec, except sbrar 
as it extended to the inhabitants of Canada the benefit of the English criminal 
law ( A.-G . v. Stewart (1817), 2 Mer. 143, 158). 

(/■) Kscallvr v. Eacallier (J885), 10 App. Cas. 812, P. 0.; It. v. Ptclon (1810), 
30 State Tr. 529, 883. 

(y) Du Boulay v. Du Boulay (I860), L. E. 2 P. C. 430; and see Laws of St. 
Lucia, p. 1.’ 

(A) Memorandum (1722), 2 P. Wins. 75; The Lauderdale Peerage (1885), 10 
App. OtfSi 692. “ When tho province of New York was founded by the English 
settlors who wont out there, those English settlers carried with them all the 
immunities and privileges and laws of England. The Englishmen in a province 
which had been so aottleS were as free Englishmen, with as much privilege, as 
those who remained in«England. It is truo that it is only the law of England 
' as it was at that time that such settlors carry with them; subsequent legislation 
in England altering the law does not affect their rights unless it is expressly 
made to extend to the province or colony. It is equally true that in all the 
hooks or dicta in which that rule is laid down there is Always a qualification put 
in somewhat of this sort: the sottlors who go out oarry out the law so far as it 
is applicable to their now situation. _ That is a vague and general kind of 
phrase, but I think it has sound sense in it” (per Lora Blacxbubn, at p. 744). 
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personal injuries are introduced, it is not so with enactments 
relating to the property of a great and commercial nation, to police 
and revenue, the Established Church, ecclesiastical courts, and 
similar subjects, which are inapplicable to the colonial circum¬ 
stances (i). Thus, the law of mortmain (A), the Beal Property 
Limitation Act, 1888 (l), the Wills Act, 1887 (m), and the Statute of 
Frauds («) have been held not to apply to colonies. On the other 
hand, the Bankruptcy Act, 1888(o), and the common law rule against 
perpetuities (p) have been held to so apply, except in the latter case 
as to Crown grants (q). 

In the case of some settled colonies, the date on which the law of 
England is to be ascertained as applying to the colony has been 
fixed by enactment (r). 

Sect. 2 .—Imperial Legislation . 

988 v The rojal prerogative extends to the whole of Ilis Majesty’s 
dominions, and consequently the King has jurisdiction to legislate 
for all colonies by Order in Council until His Majesty grants, or 
even promises, a separate legislature, on which this jurisdiction 
ceases (s), except^Sb far as there is a reservation in the promise or 
grant (n). This prerogative jurisdiction may be oxercised byway 

(») 1 BL Coro, 108. Soo, however, Whichr v. Hume (1858), 7 II. L. Cas. 121. 
“ Nothing is more difficult than to know which of our laws is to bo regarded aa 
importod into our colonics . . . The Act (Australian Courts Act, 1828 (9 Goo. 4, 
c. 83), says ‘ all tho laws adapted to the situation of tho colony.’ Who is to 
decide whether they are adapted or not ? That is a very difficult question ” (per 
Lord Cuanwortii, at p. 101). 

( k ) A.-O. v. Stewart (1817), 2 Mcr. 143 (Grenada); Which'r v. Hums 
(1858), 7 H. L. Cas. 124 (Now South Wales) ; Jtx v. McKinney (1889), 14 App. 
Cas. 77, P. C. (British Honduras). 

( l ) 3 & 4 Will. 4, o. 27 ; Pitt v. Dacre (Lord) (1870), 3 Ch. D. 295 (Jamaica). 

(m) 7 Will. 4 & 1 Viet. c. 2G; lie Goods of Pm; (I8'i9), 2 Curt. 328. 

(«) 29 Car. 2, o. 3, s. 12, repoaled by Wills Act, 1837 (7 Will. 4 & 1 
Viet. c. 2G ); Memorandum (1722), 2 P. Wms. 75 (Barbados). 

ip) 46 & 47 Viet. c. 62; Callender Sykes Co. v. Colonial Sea clary of Lagos 
and Davies , [1891] A. 0. 400, P. CL 

(ifrjfeup Cheah Nco v. Ong Cheng Neo (1875), L B. 6 P. C. 381, at p. 394. 

(qjKGoaper Stuait (1889), 14 App. Cas. 280, P. 0. 

** (r) E.g., in British Columbia as on 19th November, 1858, subject, however, 
as to either part (Vancouver’s Island or the continental part of British Columbia) 
to past colonial legislation (Ordinance 7 of 1807) ; Fiji, 2nd January, 1875 
(Ordinance 7 of 1875); llong Kong, 5th April, 1843 (Ordmanco 3 of 1873); 
Ontario, 15th October, 1792 (Consolidated Statutes, 1859); New South.Wales 
(thon including Queensland, South Australia, Victoiia, and Westom Australia), 
and Tasmania, 25th July, 1828 (Australian Courts Act, 1828 (9 Goo. 4, c. 83), 
s. 24). In the case of the Falkland Islands, by Ordinance No. 3 of 1900,t*. 31, 

“ Subjeot to all local ordinances and Orders in Council in force for tho time 
being, so much of the law of England, for the limo being, as is applicable to 
looal circumstances, is and shall be in force in this colony,*30 far as it is suitable 
aud appropriate, and only to such qualification as local circumstances render 
neoessary.” 

(<) See lie Bateman’s Trust (1873), L. S. 15 Eq. 355 ; Campbell v. Hall (1774), 
20 State IV. 239. 

(a) There is such a reservation of the right to legislate by Order in Council in 
the case of Gibraltar, St. Helena, Ceylon, the Falkland Islands, Fiji, the 
Gambia, the Gold Coast, Hong Kong, Malta, Mauritius, Seychelles, Sierra 
Leone, Southern Nigeria, the Straits Settlements, Trinidad and Tobago, Grenada, 
St Lucia, St. Vincent, ana British Guiana. 

H.L.—-Jt. X 
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Sect. 2. 

Imperial 

Legislation. 


Instances of 
•uch legisla¬ 
tion. 


of charter under the Great Seal as well as by Order in Council(6). 
All colonies, being held of the Crown of the United Kingdom, are* 
subject to the Imperial Parliament (c). In practice, however, the 
jurisdiction to legislate for colonies having a separate legislature 
is usually exercised only when legislation outside the powers of the 
local legislature is required. Circumstances, however, may arise 
that will necessitate the intervention of the Imperial Parlia¬ 
ment^). The Imperial Parliament also makes enactments dealing 
with the whole of His Majesty’s dominions in respect of mattqrs 
which affect the interests of the entire Empire as distinguished 
from those of particular parts thereof. 

Accordingly, besides the Constitution Acts and the Act for con¬ 
firming certain Colonial Constitutional Acts which have been 
already mentioned (c), there have been passed, among others (j), 
the following Imperial Acts relating to the colonies—tho Colonial 
Laws Validity Act, 18G.)(g); the Fugitive Offenders Act, 1881 (h), 
under which persons charged with any of certain offences can be 
arrested in any part of Ilia Majesty’s dominions other than that 
in winch the offence is alleged to have been committed, and conveyed 
to the part whence he is a fugitive for ) rial and punishment; the 
Extradition Acts, 1870 and 1873 (i), wnich are made to meet in 
the colonies the case of persons found there charged with having 
committed offences in foreign countries; the Colonial Prisoners 
liemoval Acts, 18(39 and 1884 (/c), by which prisoners maybe trans¬ 
ported on certain conditions from one colony to another; the 
British Law Ascertainment Act, 1859 (l), which enables suitors 
to ascertain tho law of one part of Ilia Majesty’s dominions for 
the purpose of trials in any other part; the Foreign Tribunals 
Evidence Act, 1856 (rn), under which evidence can be taken in 
relation to civil and commercial matters pending before foreign tri¬ 
bunals, subsequently extended (n) to non-political criminal matters; 
the Documentary Evidence Acts, 1868 and 1882 (o); the Acts for 
taking evidence in the United Kingdom, India, or the colonies for 


(b) Jephaon v. lli era (1835), 3 lvuapp, 130, 151. 

(c) Campbell v. Hall (1774), 20 State Tr. 239, per Lord Mans* ield at col8.jJ22, 
323; May, Parliamentary Practice, 11th. ed., p. 37; “ Of the powoi s and j uris- 
diction of the Parliament, for making of laws in proceeding by bill, it is so 
transcendent and absolute, as it cannot bo confined either for causes or persons 
within any bounds ” (4 Co. Inst. 36). 

( d ) As for instance .the suspension of the constitution of Lower Canada in 
1838 by ptat. (1838) 1 & 2 Viet. c. 0 and stat. (1839) 2 & 3 Viet. c. 53. 

(e) Pp. 506 et aey,, ante. 

(/) t A full list is given in Tarring’s Law Eelating to the Colonies, 3rd ed., 
chap. 6. 

(g) 28 & 29 Viet. c. 63; see p. 636, ante. 

\h) 44 & 45 Viet. c. 69; see p. 562, ante. 

(») 33 & 34 Viet. c t . 62, ss. 17, 18; 36 & 37 Viet. c. 60, s. 1. Their operation 
may be suspended by Order in Council within any British possession so long as 
provision is therein xnado by law for surrendering fugitive criminals, or any 
such law may be made to have effect as if part of the Act. 

(k) 32 Viet. c. 10; 47 & 48 Viet. c. 31; see p. 564, ante. 

11 ) 22 & 23 Viet. c. 63; see p. 559, ante. 

(m) 19 & 20 Viet. c. 113. 

(«) By the Extradition Act, 1870 (33 & 34 Viet. c. 62), s. 24. 

"ty) 31 & 32 Viet. c. 37; 45 & 46 Viot. o. 9. 
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use in-any court or tribunal in His Majesty’s dominions (p); the 
Evidence (Colonial Statutes) Act, 1907 (q) ; the Colonial Courts of 
Admiralty Act, 1890 (r), by which colonial legislatures may confer 
admiralty jurisdiction on their supremo and inferior courts, which 
are also authorised to act as pi ize courts (s) ; the Admiralty Offences 
(Colonial) Act, I860 ( t ), which enables colonies to legislate as to the 
trial of offences concerning persons dying at sea or otherwise abroad 
of hurts received within the legislating colonies respectively; the 
Naval Prize Act, 1864 (a ); the Colonial Naval Defence Act, 
lf?i35 (b); the Colonial Probates Act, 1892(c), which provides for 
the recognition within the United Kingdom of probate and letters 
of administration granted in British possessions; the British 
Settlements Act, 1887 (d), which provides for the government 
of British settlements in places where no civilised government 
exists; the Colonial Boundaries Act, 1895 (c); the Colonial 
Marriages Act, 1805(/); the Pensions (Colonial Service) Act, 
1887 (<?); the Colonial Governors (Pensions) Acts, 1865 and 
1872 (h) ; the Colonial Solicitors Act, 1900 (t ); the sections of the 
Foreign Jurisdiction Act, 1890 (j), which provide for the trial .in 
British possessions of persons charged with having committed 
offences in foreign countrios where Jlis Majesty has jurisdiction, 
and for carrying into effect in British possessions of sentences passed 
by British courts in foreign countries; the Demise of the Crown 
Act, 1901(A), which makes fresh appointments to offices in Ilia 
Majesty’s dominions on the deccaso of the Sovereign unnecessary ; 
and the following Acts which primarily concern tho United King¬ 
dom or part of it, but which comprise provisions which extend or 
apply to the colonios, namely: certain Copyright Acts (l); the 
Medical Practitioners Acts(m), providing for registration in England 
and the colonies and for reciprocity; the Dentists Act, 1878 (n); 
the Naturalization Act, 1870 (o); the Foreign Enlistment Act, 


(p) Evidence by Commission Act, 1859 (22 Viet. c. 20); Evidonce by Com¬ 
mission Act, 1885 (48 & 49 Viet. c. 74). 

(q) 7 Edw. 7, o. 16. 

(r) 63 & 64 Viet. c. 27; see p. 557, ante. 

(«) Prize Courts Act, 1894 (57 & 58 Viet. c. 39), s. 2 (8), 
m 23 & 21 Viet. c. 122 ; see p. 639, ante. 

(a) 27 & 28 Viet. c. 25. 

e l 28 & 29 Viet c. 14. 

55 Viet. c. 6; see p. 559, ante. 

) 50 & 51 Viet. c. 54 ; see p. 672, poit. 

I e ) 68 & 59 Viet. c. 34. 

/) 28 & 29 Viet. c. 64. 
y) 50 & 51 Viet. o. 13. 

h) 28 & 29 Viet. o. 113; 35 & 36 Viet. c. 29; Bee p. 532, ante. 

i) 63 & 64 Viet, c, 14. * 

j) 53 & 64 Viet. c. 37, bs. 6 , 7, 9. 

k) 1 Edw. 7. c. 5. * 

0 5 & 6 Viet. c. 45 (1842); 7 & 8 Viet. e. 12 (1845); 10 & 11 Viet. j>. 95 
(1847); 15 & 16 Viet. c. 12 (1852); 49 & 50 Viet. c. 33 (1886), ss. 8, 8. 

(m) 21 & 22 Viet. c. 90 (1858), & 46; 49 & 50 Viet. c. 48 (1886), Part IL; 
5 Edw. 7, o. 14 (1905). 

(n) 41 & 42 Viet. c. 33. 

{o) 33 & 34 Viet. c. 14; colonial naturalisation only has effect within the limits 
of the particular colony. ♦ 
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1870 (p), which enforcoa neutrality upon His Majesty’s subjects in 
case of war between foreign States at peace with His Majesty;* 
the Territorial Waters Jurisdiction Act, 1878 (q), which empowers 
colonial courts to deal with charges of offences alleged to have 
been committed at sea within a certain distance of the coast; the 
Army Act, 188 L (r), which enables the colonies to provide for the 
discipline of the forces when abroad; the Bankruptcy Act, 1888 (s), 
which makes bankruptcy courts in the United Kingdom and in 
the colonies auxiliary to each other; the Merchant Shipping Act, 
1894(a), as to registry of shipping, masters, and seamon, passenger 
and emigrant ships, safety of navigation, lighthouses etc. 

The power of the King to legislate by Order in Council for a 
conquered colony is abrogated by a proclamation promising to call 
an assembly to enact laws (b). In the case of New Zealand it is 
expressly enacted by tho Imperial Parliament (e) that, whereas it 
may be expedient thau tho laws, customs, and usages of the 
aboriginal or native inhabitants of New Zealand, so far as they are 
not repugnant to the general principles of humanity, should for the 
present be maintained, it shall bo lawful for tho King by letters 
patent to malm provision for the maintain) nee of those laws, customs, 
and usages, and to set apart particular d.stricts within which they 
are to be observed, notwithstanding any repugnanco of such laws, 
Btalutos, or usagos to tho laws of England or of New Zealand. 

989. Incases where settlements have been made in barbarous or 
desolate countrios, and no legal form of government or constitution 
has been established, the provisions of tho British Settlements 
Act, 1887 ( d ), apply. This Act empowers His Majosty by Order in 
Council to rnako laws and establish courts and regulate proceedings 
within any British settlement (e); to delegate to any three or 
more persons within the settlement all or any of the powers given 
by the Act to His Majosty in Council (/); and to confer on any 
court in any British possession any such jurisdiction, civil or 
criminal, original or appellate, in respect of matters occurring in 
any British settlement as might be conferred by virtue of the Act 
on a court in the settlement (g). A British settlement is defined 
by tho Act ( h ) as being a British -possession which has not been 


i» 33 & 34 Viet. c. 90. 

q) 41 & 42 Viet. c. 73. 

r) 44 & 45 Viet. c. 58. 

s) 46 & 47 Viet. e. 52, ss. 118, 1C8. 

(а) t7 & 58 Viet. e. 60, Parts I., EL (see ss. 261, 264 as to application 
of), in. (see sa. 365 -367), V. (see s. 478), VIII. (see ss. 558, 670—675), 
XIII. (see ss. 690 [3 b], 691, 699), XIV. (see ss. 723, 735 (by which the 
legislature of any British possession may repeal any provisions of the Act 
relating to ships registered in that possession, subject to reservation for His 
Majesty’s approval except those in Part III. relating to emigrant ships), s. 7361. 

(б) Hall v. Campbell (1774), 1 Cowp. 204, 213. 

(c) New Zealand Constitution Act, 1852 (15 & 16 Viet. o. 72), s. 71. 

\d) 50 & 51 Viet. c. 54. 
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acquired by cession or conquest, and is not for the time being 
•within the jurisdiction of the legislature, constituted otherwise 
than by virtue of the Act, or any Act repealed thereby, of any British 
possession. 

Seci &.-~Chpnnel Islands. 

Sub-Sect. 1.— Application of English Law . 

990. The Chan nel Islands are not part of the United Kingdom* 
blit are included in His Majesty’s dominions, and form part of 
the British Islands (i). They are tho only part of the Duchy of 
Normandy remaining subject to the Crown, of which duchy they 
formed part until 1205, when tho remainder of the duchy was 
conquered by Philippe Auguste, King of France. 

The English common law does not extend to the Channel Islands, 
in which the law is based on the customs of Normandy as in 1205, 
which are contained in the Ancienne Coutume ( k ) and the Grand 
Coutumier du Pays et Ducho do Normandie (l). Tho ltoman law 
did not prevail in the Duchy of Normandy (a). 

English statute law does not apply to the Channel Islands except 
in tho case of statutes especially directed to apply either to all Ilia 
Majesty's dominions or specially to the Channel Islands. 

Sub-Sect. 2— Imjerial Legislation. 

991. As in the case of the whole of His Majesty’s dominions, 
the Imperial Parliament has jurisdiction to legislate for tho Channel 
Islands (b). Statutes having effect in tho Channel Islands are 
registered in the Hoyal Courts of Jersey, Guernsey, and Alderney (c). 

fi) Interpretation Act, 1889 (52 & 53 Viet. o. 63), s. 18. 

i/c) In 1574 was published “ Commentniies du Droiet Civile, tant public qua 

f rive, observe ail Pays «t Duchd de Nordmandeo,” by Guillaume Terrion, 
lioutenant-Genei nl du Pailli do Dieppo. Lord Westbuby in La Cloche v. La 
Cloche (1870), L. B. 3 P. C. 125, at p. 136, said: “The Commentary of Toriien, 
therefore, may be reasonably regarded as the best evidence of the old custom of 
Normandy, and also of tho Channel Islands before the separation of Normandy 
from the English Crown.” 

(/) Rouen, 1539. This edition contains a Latin commentary by Rouille of 
Alencon, composed in 1533. An edition based on this was publishod in 1881 
by W. M. De Grnchy, Jure-Justicier a la Cour Itoyalo do l’lsle do Jersoy. In 
1881 also E. J. Taraif published “ Le Tros Ancien Coutumier de Normandie,” 
which seems to helofig to the early part of the thirteenth century. 

(a) Fade v. Oodfray (1888), 14 App. Cas. 70, P. C. “ It [t.e., the Roman law] 
did not prevail in the Duchy of Normandy, from which the laws of Jersey are 
derived” ( per curiam, at p. 75). See also La Cloche v. La Cloche (187*1), L. R. 

3 P. 0. 125; (1872) L. R. 4 P. 0. 325, 334 ; Thornton v. Robins (1837), 1 Moo. 
P. 0. 0. 439, 417, 453; l)yeon v. Qodfray (1884), 9 App. Cas. 72G, 731. P. 0. 
The Coutume de Paris and the Coutume d’Orleans may be referred to for tho 
purpose of interpreting tho customs of Jersey, but not op showing what is the 
law of Jersey {La Cloche v. La Cloche, supra, at p. 76). 

(b) See p. 569, ante. 

(c) In former times the island civil authorities have refused obedience to Acta 
which had been registered on the ground that they were contrary to the charter 
(see Bowditch’s Treatise etc. on the Islands of GuernBoy and Jersey etc., p. vi.). 
Tho civil authorities have also at times attempted to claim a right to suspend 
the registration of an Act of tho Imperial Parliament, but such a claim seems 
to be inconsistent with the supremacy of Parliament. Further, by an Order in 
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The 2 »'incipal subjects of Imperial legislation having effect in the 
Channel Islands are customs and excise (d), army and militia (e), 
extradition (/), friendly ( 7 ), industrial (h), and loan (i) societies, 
savings banks (k), sea fisheries (l), telegraphs (in), prohibition of 
growing tobacco (it), and the backing of warrants ( 0 ). 

The Sovereign has also the power of legislating for the Channel 
Islands by Orders in Council, which, like the statutes, are registered 
in the Royal Courts of Jersey, Guernsey, and Alderney. A claim 
has been made that Orders in Council have the force of law in 
the Channel Islands only after registration. The Crown, on the othell 
hand, contends that registration is not necessary to give validity to 
Orders in Council, and that the object of registration is to preserve 
a record and give public notice of the making of them, so that the 
pooplo of the islands may conform thereto (p). This question 
appears never to have been actually decided, but on several occa¬ 
sions Orders in Council which were obnoxious to the States have 
been withdrawn. 


Council of 7th May, 1800, it is laid down that the registration of an Act of 
Parliament, in which the islands are named, is rot essential to tho operation 
thereof, and that His Majesty’s subjects in tho islands of Joisey, Guernsey, 
and Alderney are hound by law to tako notico thereof, though no legistratiou 
should tako place (Lo Cras’s Laws of Jersey, p. 70). 

(d) Excise on Spirits Act, I860 (20 & 24 Yict. c. 129), s. 5; Customs Con¬ 
solidation Act, 1876 (31) & 40 Viet. c. 30); Customs Buildings Act, 1879 (42 & 43 
Viet. q. 36) ; Customs and Inland Eovenne Act, 1881 (44 & 45 Viet. c. 12), 
bs. 7, 8; Fin an co Act, 1896 (59 60 Viet. o. 28), ss. 4, 5. 

(e) Army Act, 1881 (44 & 45 Viet. c. 58). 

(/) Kugilivo Offenders Act, 1881 (41 & 45 Viet. c. 69); Extradition Act, 
1870 (33 & 34 Viet. e. 52). 

((f) Friendly Societies Act, 1S96 (59 & 60 Viet. c. 25). 

(A) Industrial and Providont Societies Acts, 1893 and 1894 (56 & 57 Viet, 
c. 39 ; 57 & 58 Viet. c. 8). 

(i) Loan Socioties Act, 1840 (3 & 4 Viet. c. 110). 

(k ) Savings Bank Act, 1S33 (3 & 4 Will. 4. c. 14); Trustee Savings Banks 
Act, 1863 (26 & 27 Viet. c. 87); Savings Banks Act, 1887 (50 & 51 Vicf c. 40); 
Savings Banks Act, 1891 (54 & 55 Viet. c. 21); Savings Bank Act, 1893 (50 & 57 
Viet. o. 09); Savings Banks Act, 1894 (4 Edw. 7, c. 8). 

(/) Seo Fishoiies Act, 1813 (6 & 7 Viet. c. 79) ; Sea Fisheries Act, 1868 
(31 & 32 Viet. c. 45); Fisheries (Oyster, Crab and Lobster) Act, 1877 (40 & 41 
Viet. c. 42) 

(in) Telegraph Acts, 1870, 1883, and 1892 (33 & 34 Viet. c. 88; 48 & 49 
Viet. c. 5S; 55 & 56 Viet. c. 59); Wireless Telegraphy Act, 1901 (4 Edw. 7, 
o. 24). 

(n) 12 Car. 2, c. 34 (1660); 15 Oar. 2, c. 7 (1663); Tobacco Cultivation Act, 
1831 (1 & 2 Will. 4, c. 13). 

(o) Iifdictable O If on cos Act, 1848 (11 & 12 Viet. o. 42); Indictnblo Offences 
(Iioland) Act, 1819 (12 & 13 Viet. c. 69); Criminal Justice Administration 
Act. 1851 (14 & 15 Viet. o. 55); Petty Sessions (Ireland) Act, 1851 (14 & 15 
Viet. c. 93); Indictable Offences Act Amendment Act, 1868 (31 & 32 Viet, 
c. 107). 

( p) Re The Slates of Jersey (1853), 9 Moo. P. O. C. 185. This case 
was heard before a Committee of the Privy Council for the Affairs of Jersey and 
Guernsey (see Order in Council of 24th January, 1901, Statutory Buies and 
Orders Kevisod, Vol. I., Channel Islands, p. 1). The committee considered 
that serious doubts existed whether the establishment ol laws for Jersey 
without the consent of the States thereof was consistent with the constitutional 
rights of the island (Tie States of Jersey, supra, at p. 262). 
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StjB'Seot. 3. —Island Legislation. Sect. 3. 

992. In the Channel Islands, Jersey has a legislative body 
known as “ The States,” consisting of a bailiff, appointed by the — 
Crown, and holding office during pleasure, twelve jurats elected for Legislate of 
life by the ratepayers, twelve rectors of parishes, appointed by the Jerscy * 

Crown for life, and twelve constables of parishes elected by the 

ratepayers for three years, and fourteen deputies elected for three 

years (three from the parish of St. Heliors and one each from the 

other eleven parishes). The States can pass laws which are of force 

for three years. If they are approved by His Majesty in Council, 

and registered in the Boyal Court, they become permanent^). The 

bailiff and the twelve jurats constitute the lloyal Court, of which 

the bailiff, who is always a trained lawyer, is president, but with 

only a casting vote. He appoints a lieutenant bailiff to act in his 

absence, who is always a jurat. The jurats have no logal training, 

but must have a property qualification, and in many cases have 

served in some parochial office, e.g., that of constable. In 

Guernsey the Boyal Court, consisting of the bailiff and twelve Legislature 

jurats, has exercised, since the beginning of the 15th century, the o£ Guernsey 

right of acting as a legislative body, at certain courts called Chefs 

Plaids, the ordinances of which take effect without the consent of 

either the Privy Council, the Governor, or the people, but must not 

militate against an Order in Council, or a law passed by a superior 

authority. The States, which consist of the bailiff, twelve elected 

jurats, rectors of parishes, the procureur, and one constable from 

each of the ten parishes, discuss projects of law sent up by the 

Boyal Court, which, if agreed to, require the assent of the Sovereign 

in Council in order to become law (r). • 

993- The States of Jersey have power to enact, repeal, and 
amend provisional laws having force for three years (s) without l^viwonai 
receiving the royal assent, provided that such provisional laws are pcjumncnt 
not repugnant to any Act of Parliament or Order in Council rele- legislation m. 
vant to the island, do not touch the prerogative of the Crown, or the 
rights or privileges of the King’s subjects, and are not contrary to 
the customs of Normandy (t). Laws enacted by the States which 
have received royal assent are permanent in their operation. 

The laws of Jersey were codified in 1771, and the subsequent Codification, 
Acts of the States and Orders in Council are printed in an official 
publication entitled the “ Becueil des Lois.” 

994. The States of Guernsey have similar powers of legislation Guernsey, 
to those of Jersey, and in addition have power to legislate lor the ^ ul:itlon m » 
island of Alderney, subject to disallowance by the King in 


0) See Report of Royal Commiasion to Inquire into thJLaws of Jersey, 18G1, 
p. vi .; Re States of Jersey 61853), 9 Moo. P. 0. 0. 185; (1858) 11 Moo. 
P. C. C. 320; (1862) 15 Moo. P. 0. 0. 195. 

(r) Soe Duncan’s History of Guernsey, chap. 8 ; Re Royal Court of Guernsey 
{Bailiff and Jurats ) (1814), 5 Moo. P. 0. C. 49; Martyn v. M'Cullock (1837), 
1 Moo. P. 0. 0. 308. 

(s') Order in Council, 28th March, 1771 (Le Cma, Laws of Jersey, p. 310). 

(t) Le Cras, Laws of Jersey, p. 15. 
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Council (it). The States of Alderney seem not to have any powers of 
legislation. The islands of Sark, Herm, and Jethou are dependencies 
of the bailiwick of Guernsey (v). Sark has a representative 
assembly and courts of justice of its own, while Herm and 
Jethou have none, being wholly dependent upon and subject to 
Guernsey (x). , 

Sect. 4.— Isle of Man. 

Sub-Sect. 1. — Application of English Law. 

995. The Isle of Man is not part of the United Kingdom (a), but 
forms part of the British Islands ( h ), and is included in His 
Majesty’s dominions. It is not a foreign dominion of the Crown (c). 
The sovereignty of the Isle of Man was purchased from the Duke 
of Athol by the Crown in 1765 (d). 

The common law of England does not extend to the Isle of 
Man (e), in which the laws are based on the ancient customary laws 
of the island ( f). 


[ («) The only collections of tho laws of Guornsi v which appear to have been 
mblished are the following:—(1) Approbation dos lois, coutumos et. usages de 
'ilo de Guernsey imprime sur l'cdition de 1715, Guernsey, 1822; (2) changes 
effected in the laws of Guernsey in 1823, to which are prefixed the report of the 
Royal Commission deputed to that island in 1815. Tho observations of fhe 
Royal Court, and the answers of . . . the lords of Ilis Majesty’s . . . Privy 
Council, Guernsey, 1S23. See also Second Repoit on tho State of the Criminal 
Law in tho Channel Islands (Guernsey), Parliainenlary Paper, 1847-1818 
[Cd. 943], pp. xi.—xv. 

(ti) Ilcim once made an unsuccessful attempt to assert independence of 
Guernsey (Matty)i v. M’CuUoc/e (1837), 1 Moo. P. 0. 0. 308). As to Guernsey 
generally, see also Perry, History of Guernsey. 

(«) Martyn v. McCulloch , supra. 

(a) Davison Farmer (1851), 6 Exch. 242; Johnson, Jurisprudence of the 
Isle of Man, p. 33. 

(h) Inteiprotation Act, 1889 (52 & 53 Viet. c. 63), s. 18 (1). Official service 
in the Isle of Man qualifying for a superannuation allowance out of the Island 
revenues is, for ponsion purposes, doemed service in Jlis Majesty’s permanent 
Civil Sorvice (Islo of Man (Officers) Act, 1876(39 & 40 Viet. c. 43), s. 1). If the 
salary and emoluments of an office formerly hold in the I slo of Man or ilia 
Majesty’s permanent Civil Service is greater than that of the office from which 
retirement takes place, tho allowance as to tho years reckoned towards super¬ 
annuation at date of cessation of tiie larger salary is calculated on the basis 
of the same nniount as if retirement had token place at that date (Isle of Man 
(Office)s) Act, 1882 (45 A 40 Viet. o. 46), s. 1). 

(c) Ex parte Brown (1804), 3 B. & S. 280; and therefore the writ of habeas 
corpus run's to the Isle of Man at common law, notwithstanding the pro¬ 
hibition of the Habeas Corpus Act, 1862 (25 & 26 Viet. c. 20), of the issue of this 
writ frohi England to any foroign dominion of the Crown possessing courts 
competent to grant it. 

(if) Por £70,000 ; lslo^>f Man Purchase Act, 1763 (5 Geo. 3, o. 26); see also 
43 Geo. 3, c. 123. As to tho constitutional history of the Islo of Man, see 
, ‘Burge, Commentaries 6n Colonial and Eoreign Law, new edition, 1907, Vol. I., 

j>. 128. , 

(c) See Lord Habdwicke, L.O., in Sodor and Man (Bishop) v. Derby (Earl) 
(1751), 2 Vos. Sen. 337, at p. 350 ; fi Com. Dig. tit. Navigation (F 2), 153. 

(/) Blankard v. Oaldy (1693), 2 Salk. 411, 412; Isle of Man Purchase 
Act, 1765 (5 Geo. 3, c. 26). Between 1678 and 1690 John Parr, who was 
Deemster from 1693 to 1713, compiled " An Abstract of the Laws, Customs 
and Ordinances of the Isle of Man.” This work has never been printed, but 
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Sub-SECT. 2 .—Imperial Legislation. 

996. Statutes of the Imperial Parliament which apply to the 
whole of His Majesty’s dominions, or in which the Isle of Man is 
specially named, or which by necessary implication apply to it, are 
in force in that island (g). 

The principal subjects in respfect of which the Imperial Parlia¬ 
ment has legislated for the Isle of Man are—customs ( h ), harbours (t), 
army and reserve forces etc. ( k ), patents and designs (l), trade 
marks (wi), extradition (n), friendly societies (o), loan societies (p), 
savings banks (q), and telegraphs (r). 

Sub-Sect. 3 .—Island Legislation. 

997. The legislature of the Isle of Man is the Court of Tynwald* 
composed of two houses,—the Governor in Council and the House 
of Keys. The Council consists besides the Governor, of the Bishop, 
the Archdeacon, the Vicar-General, the Attorney-General, the 
Clerk of the Rolls, the two Deemsters, and the Receiver-General, 
all appointed by the Crown except the Vicar-General, who is 
selected by the Bishop. The House of Keys has twenty-four 
members, elected for seven years, unless Booner dissolved by the 
Crown. The Governor, the two Deemsters, and the Clerk of the 


manuscript copies exist. It does not profess to bo an abstract of the whole 
of the laws of the Islo of Man, but to be an abridgment or compendium of such 
laws and Acts as are of use. Theie is also a compilation entitled “ The Ancient 
Customary Laws of the Isle of Man,” arranged under thiity-nine heads. It 
is not known by whom or when this work was compiled ; it exists only in 
manuscript. 

(g\ See Sodor and Man ( Bishop ) v. Derby (Earl) (1751), 2 Ves. Sen. 337. 

(A) Islo of Man Customs, Harbours, and Public Purposes Act, 1866 (29 & 30 
Viet. c. 23); Customs (Isle of Man) Tariff Act, 1874 (37 & 38 Viot. c. 46); 
Customs Consolidation Act, 1876 (39 & 40 Viet. c. 36); Customs Buildings Act, 
1879 (42 & 43 Viet. c. 36); Customs and Inland Revenue Acts, 1879 and 1881 
(42 & 43 Viet. c. 21; 44 & 45 Viet, a 12); Isle of Man (Customs) Acts, 1887, 
1895, 1898, 1899, 1900, 1903, 1904, 1906, 1907 and 1908 (50 ft 51 Viet. c. 5 ; 58 
ft 59 Viet. o. 38; 61 & 62 Viet. o. 27; 62 & 63 Viet. c. 39; 63 & 64 Viet. c. 31 ; 
3 Edw. 7, c. 35; 4 Edw. 7, c. 25; 6 Edw. 7, c. 18; 7 Edw. 7, c. 26; 8 Edw. 7, 
o. 9). 

(t) Isle of Man Harbours Act, 1863 (26 ft 27 Viet. o. 86), and Islo of Man 
Harbours Amendment Act, 1864 (27 ft 28 Viet. o. 62); Isle of Man Customs, 
Harbours, and Public Purposes Act, 1866 (29 & 30 Viet. c. 23); Isle of Man 
Harbours Acts, 1872, 1874, 1883, and 1884 (35 ft 36 Viet. c. 23; 37 & 38 Viet, 
o. 8; 46 ft 47 Viet. c. 9; 47 & 48 Viet. c. 7). 

(A) Army Act, 1881 (44 & 45 Viot c. 58); Reserve Forces Act, 1882 (45 & 46 
Viot. c. 48); Territorial and Reserve Forces Act, 1907 (7 Edw. 7, c. 9k 

(l) Patents and Designs Act, 1907 (7 Edw. 7, c. 29). ’* 

(m) Trade Marks Act, 1905 (5 Edw. 7, c. 15). 

(n) Extradition Act, 1870 (33 & 34 Viet. c. 52)Fugitive Offenders Act, 
1881 (44 ft 45 Viet c. 69). 

(o) Friendly Societies Aot, 1896 (59 & 60 Viet c. 25).* • 

(p) Loan Societies Act, 1840 (3 & 4 Viet. c. 110). 

(o) Trustee Savings Bank Aot, 1863 (26 ft 27 Viet o. 87); Savings Banks 
Acts, 1887,1891, 1893, and 1901 (50 ft 51 Viet, o 40; 54 & 55 Viot. c. 21; 
56 & 57 Viot. c. 69; 4 Edw. 7, o. 8). 

(r) Telegraph Aots, 1870, 1885, and 1892 (33 ft 34 Viot. o. 88; 48 ft 49 
Viet. e. 58 ; 55 ft 56 Viet a 69) ; Telegraph (Isle of Man) Act, 1889 
(52 ft 53 Viet. o. 34); Wireless Telegraphy Act, 1901 (4 Edw. 7, o. 24). 
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Rolls constitute the Court of Chancery, Exchequer, Common Law 
ami Gaol Delivery. The Deemsters hold weekly courts of criminal 
jurisdiction. 

998. The legislature of the Isle of Man («) has genoral power to 
legislate, but the Acts passed by it require to be approved by the 
King in Council and to be promulgated on the Tynwald Hill bofore 
they are valid. The promulgation takes place by reading a brief 
statement in Manx and English as to the purport of the Act and as 
to the royal assent, together with the title of the Act; after this the 
Governor and tho Speaker of the House of Keys sign an attestation 
of the promulgation written at the foot of the Act. 

Tho statutes of the Isle of Man have been revised up to 1895, 
and are published as Statutes Revised in five volumes. 


Part IV.—Jurisdiction of the English 

Courts. 

Sect. 1 .—Original Jut sdiclion. 

Sub-Sect. 1.— Civil . 

999. For purposes of jurisdiction colonial courts are to be 
deemed foreign courts (a), and the colonios foreign countries (b); 
and the judgments of colonial courts are regarded in the same 
light as foreign judgments (c). To enforce them in England an 
action must be brought upon them, and execution taken out on 
the English judgment so obtained (d). 

1000. Tho fact that an action is pending in a colonial court 
between the same parties arising out of the same transactions is 
not of itself enough to bar an action in England (e). For instance, 
it would be contrary to justice to say that if one person had got a 
docree in one country which he had not chosen to prosecute, such 
decree, notwithstanding its non-prosecution, should bo a bar to (he 
defendant’s here taking proceedings of bis own in the country where 
the property which was sought to be administered was situated (/). 

1001. "Where there are actions in a colony and in England for 
the same object, so that, if the plaintiff obtains judgment in both, 
the defendant will have to pay tlie same demand twice, proceedings 
may be stayed in one of the actions; and the fact that the action 

-c-----—--- 

(e ) Seo p. 577, ante. 

(a) Bat/ley v. Edwards (1792), 3 Swan. 703, per Lord Camden, L.C., at 
p. 710. See title Conflict of Laws, Yol. VI., p. 281. 

(b) Firebrace v. Ftrtbrace (1878), 4 P. D. 63, per IIannen, P., at p. 66. 

(c) Bank of Australasia v. Harding (1850), 9 C. B. 661, per Wilde, C.J., at 
p. 686; Baidc of Australia ▼. Hias (1851), 16 Q. B. 717, 735. See title Judq- 
menis and Orders. 

(d) Smith v. Nicolls (1839), 5 Bing. (n. a) 208, 221. 

te) Mutrie v. Binney (1887), 85 Oh. D. 614, 0. A. 

(/) Ibid., per North, J., at p. 619, commenting on Bayleyy, Edwards (1792), 
3 Swan. 703. 
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in England is in rein and the action in the colony is personal makes 
no difference, the owners of the res being ultimately responsible (</). 

1002. The validity of a will of land in any of the colonies is 
not triable in the English courts ( h ). But the provisions of a will 
relating to real estate situate where the common law of England 
prevails may be construed by »n English court, provisions as to 
landed property situate where foreign law prevails being left to be 
construed by the lex loci rei siUe (i). 

# 1003. The High Court (Probate Division) will not entertain a 
suit for restitution of conjugal rights against a person domiciled in 
a colony and not present in this country (/c). Nor will it, aftor a 
decree of nullity of marriage has been made by a colonial court, 
vary settlements, that being a jurisdiction that can be exorcised only 
when the foundation of it is a decree of the court itself (l). 

Sub-Sect. 2.— Oi iminal. 

1004. Crimes are in their nature local; and the jurisdiction 
over a crime belongs to the country whore the crime is committed (in). 

1005. If any Governor of a colony, or other person in the 
public service of Ilis Majesty, civil or military, out of Great Britain, 
is accused of committing any crime beyond the seas in the execution 
of, or under colour of executing, his olliee, the charge may be heard 
and determined in the High Court in England either upon the 
information of the Attorney-General or upon indictment (n ); and 
any magistrate within whose jurisdiction the accused may be has 
authority to investigate the case and take the depositions and 
commit the accused for trial before the High Court (o). 

Sect. 2.— Appellate Jurisdiction. 

1006. An appeal lies to His Majesty in Council from tho 
courts of judicature in the blast Indies andinthe plantations, colonies, 
and other dominions of His Majesty abroad (p), including the Isle 
of Man and the Channel Islands. His Majesty is advised in the 
hearing of appeals by the Judicial Committee of the Privy 
Council ( q ), and their judgments take the form of reports to His 
Majesty of their opinions on the cases submitted to them (r). 

(a) The Lanarkshire (1855), 2 Ecc. & Ad. 189. See title Conflict of Law'S, 
Vol. VI., p. 298. 

(A) Pike v. IJoare (1763), 2 Eden, 182. 

(t) Grrenway y. Gt ten way (1860), 2 De G. F. & J. 128, 138. 

( k ) Firebrace v. Fir Jr ace (1878), 4 P. D. 63. 

(!) Moore v. Bull, [1891] P. 279. 

(hi) Rafael v. Verelst (1776), 2 Wm. Bl. 10 do, per De Grey, O.J., ahp. 1058; 
Machod v.A.-G. for New South J yules, [1891] A. C.455.P. U., percurtam, at p. 458. 

(n) Stat. (1699) 11 & 12 Will. 3, a 12 ; Criminal Jurisdiction Act, 1802 (42 Geo. 
3, o. 85) ; R. v. 1‘irtou (1812), 30 StateTr. 225. Frobdbly the statutes only apply 
to misdemeanours ( It . v. Shawe (1616), 5 M. & S. 403)., 

(o) R. v. Eyre (1868), L. R. 3 Q. B. 487. * 

(p) Judicial Committee Act, 1833 (3 & 4 Will. 4, c. 41), preamble; Re 
Natal (Bishop) (1864), 3 Moo. P. 0. 0. (N. s.) 115, 156. See also title 
Courts, Vol. IX., p. 27, for the constitution and practice of tbe Judicial Com¬ 
mittee. The Committee has no power to review the sentences of courts-martial 
(TRonko v. A.-G. of Natal, [1007] A. 0. 93, P. 0.). 

(<A The Judicial Committee Act, 1833 (3 & 4 Will. 4, o. 41), ss. 1, 3. 

(r) In ancient times the Privy Council was regularly summoned to assist tho 
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1007. Appeals in civil cases may be brought to His Majesty in 
Council from any court in any colony or possession abroad (*), 
subject to any rules of the court appealed from, e.g., as to the time 
within which appeals must be brought, the amount which must be at 
stake (appealable value), giving security for costs etc. But where the 
leave of the court below has from any cause not been obtained, the 
Judicial Committee will in proper* cases advise His Majesty to give 
special leave to appeal, e.g., where the question is as to the construc¬ 
tion of a colonial Act and of general interest in the colony (t), where 
the custody of children ( u ) or the liberty of the subject (a) is con* 
cerned, or with a view to prevent further litigation (b), in cases in 
formd pauperis (c), or where the question at issue is one of great 
importance irrespective of money value, such as divorce (d). Appeals 
are not allowed merely on questions of costs, even though the costs 
in issue may amount to an appreciable sum, or to the sum which, 
when appeal was made, was alleged to be the amount involved ( e ). 
The Judicial Committee are not bound by previous decisions of their 
Board given ex parte (/). 


Principles 1008. The Judicial Committee refuse to listen to discussions on 
judicial^ the Q ues ^ ons n0 ^ raised on the pleadings and evidence, and not touched 

Committee.- 

House of Lords or Court of Parliament in legal matters. The intermission of 
Parliaments under the Tudors caused a transfer of jurisdiction to the Privy 
Council, who discharged the functions which Parliament if sitting would have 
devolved on them as triers of Parliament. Under such circumstances the 
adjudication of appeals from foreign possessions was assumed by the Privy 
Council without objection. Appeals to the Sovereign from parts beyond the seas 
have been made since Henry VIII.’s time, and are justifiable on the ground of 
necessity, there being no other tribunal, and by virtue of the fundamental 
principle that it is the duty of the Crown to see justice administered to all its 
subjects. In 1724 it was solemnly decided in Chancery that to the King in 
Council alone lies an appeal from decrees in the plantations ( Fryer v. Barnard 
(1724), 2 P. Wins. 261). 

The jurisdiction of His Majesty in Council is founded essentially on preroga¬ 
tive, and cannot be taken away by general words in a colonial statute, not 
expressly mentioning the prerogative. See Cvehing v. Dupuy (1880), 6 App. Cas. 
409; Be Wi Matua's Will, [1908] A. C. 448, P. O. It is not limited strictly to the 
functions of a court of j ustice, but partakes also of an administrative and executive 
character. It provides remedies in certain cases that do not fall within the juris¬ 
diction of the ordinary courts of justice. 'See title Courts, Yol. IX., p. 27. 

(*) The Judicial Committee Act, 1844 (7 & 8 Yict. c. 09), s. 1. As to appeals 
from Barbados, St. Vincent, Grenada, and the Windward and Leeward Islands, 
see Orders in Council of June 28, 1909, [1909] W. N. pp. 299—302. 

{t) Brown v. McLaughton (1870), L. R. 3 P. C. 458. 

(u) Cantillcri v. Fieri (1845), A Moo. P. 0. 0. 161. 

(а) Re McDermott (1866), L. R 1 P. C. 260. 

(б) 8aUsbury Gold Mining Co. v. JIathom, [1897] A. C. 268, P. C. 

(c) Ponamma v. Arumogam, Ex parte Ponamma , [1902] A. O. 561, P. C. ; 
Quinlan v. Child, Ex parte Quinlan , [1900] A. C. 496, P. C.; Mitchell v. New 
Zealand Loan Co., Ex parie Mitchell, [1904] A. 0. 149, P. C., but not as a matter 
of cotune ( Quinlan v. Quinlan , [1901] A. 0. 612, P. C.; and see Ex parte Walker, 
'[1903] A. 0. 170, P. C.). 

(d) Le Meunier v. Le Meunier, [1894] A. 0. 283, P. 0. 

(«) Attenborough v. Kemp (1861b 14 Moo. P. C. 0.351; Richard* v. Birley (1863), 
2 Moo. P. 0. (N. 8.) 96; Yeo v. Tatem, The.Orient (1871), L. R, 3 P. 0. 696* 
Wilson y. If. (1866), L. R. 1 P. 0. 405; Credit Foncier of Mauritiui, Ltd. y, 
Paturau «ft Co. (1876), 35 L. T. 869, P. C.; Rieken y. Yorke Peninsular Justices, 
[1908] A. C. 454, P. 0. 

(/) Tooth y. Power, [1891] A. 0. 281, 292, P. 0. 
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by the court below (g). In dealing with evidence in the court 
. below, or questions as to inferences to be drawn from such evidence, 
the Judicial Committee, as a general rule, consider that the court 
below before whom the witness appeared are better judges than 
themselves ( h ). And the conclusion of a jury on matters of fact 
should be upheld, although different from what the judges of the 
court of appeal might have come to (i). They will not grant leave 
to appeal in order to have an abstract point of law determined which 
did not arise in the case (k), nor will they give speculative opinions 
0n hypothetical questions (Z). Where a colonial legislative 
assembly possessing the right to determine questions as to the 
election of its own members, in complete independence of the 
Crown, delegated this right to a court of the colony by an Act 
which declared that the decision of such court should not be 
susceptible of appeal, the Judicial Committee refused leave to 
appeal from a decision of the court, although the Act did not 
mention the Crown or its pierogative (m). And where in a colony 
applications for lands as yet ungranted by the Crown had been 
referred by the legislature to a superior court, with directions,that 
it should be guided in forming its decisions, which were to be final, 
by equity and good conscience only, and not be bound by strict 
rules of law and equity or by any technicalities or legal forms what¬ 
ever, the Judicial Committoo considered that such decisions could 
not be looked upon as judicial decisions admitting of appeal (n). 

The Judicial Committee do not as a rule advise His Majesty 
to grant appeals in criminal cases except wliero questions of great 
and general importance, likely to occur often, are raised, and where 
the due and orderly administration of the law is shown to be 
interrupted, or diverted into a new course, which might create a 
precedent for the future, and where there are no other means of 
preventing these consequences (o). 

His Majesty may refer to the Judicial Committee by a general 
Order in Council, continuing in force till rescinded, any matters 
whatever, besides appeals from the colonies and other dominions 
of the Crown abroad, which His Majesty may think fit; and the 


(g) Grey v. Manitoba and North Western Bail, Go. of Canada, [1897] A. C. 254, 
P. 0. Compare Victoria Corporation v. Patterson, [1899] A. C. 015, 619, P. C. 

(h) Archambault v. Archambault, [1902] A. C. 575, P. 0.; Witney y. Joyce (1906), 
95 L. T. 74, P. 0.; Tshingumuzi v. A.-O. of Natal, [1908] A. 0. 248, 250, P. 0. 

(t) Toronto Rail. y. King, [1908] A. 0. 260, 270, P. C.; compare Railways 
Commissioner v. Brown (1887), 13 App. Cas. 133, 134, P. C.; Phillips y. Martin 
(1890), 15 App. Cas. 193, 194, P. C.; Cox v. English, Scottish and Australian 
Bank, [1905] A. 0. 168, 170, P. 0. • 

( k) R. v. Louw, Ex parte A.-O. for the Cape of Good Hope, [1904] A. 0. 
412, P. 0. 

(t) A.-O, for Ontario v. Hamilton Street Rail., [19035 A. C. 524, P. 0. 

(in) Thibtrge y. Laudry (1876), 2 App. Cas. 102, P. C# But compare Crown 
Grain Co., Ltd. v. Bay, [1908] A. 0. 304. * 

(«) Moses v. Parker, Ex parte Moses, [1896] A. 0. 245, P. 0. 

( 0 ) Esnoufy. A.-Q. for Jersey (1883), 8 App. Cas. 304, 308, P. C.; Riel y. R, 
(1885), 10 App. Cas. 675, P. C.; Re Billet (1887), 12 App. Cas. 459, P. C.; 
Falkland Islands Co. v. R. (1863), 1 Moo. P. C. 0. (N. s.) 299, 312; Ex parte 
Deeming, [1892] A. 0. 422, P. C.; Knps y. R., Ex parte Kops, [1894] A. 0. 
650, P. 0.; Ex parte Carew , [1897] A. 0. 719, P. C.; Ex parte Aldrcd, [1902] 
A. 0. 81, P. 0.; R. y. Bertrand (1867), L. B. 1 P. 0. 520, 530. Compare 
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Sect. 2 . Judicial Committee is to consider them and to advise His Majesty 
Appellate thereon in the same way as appeals (p). Under this provision the ( 
Juri s dict ion. Judicial Committee has considered and reported on such matters 
as the conduct and powers of colonial judges in their office (q), the 
jurisdiction of a colonial court to commit for contempt of court ( r ), 
the professional behaviour and j;he rights and privileges of prac¬ 
titioners in colonial courts ( s ), the power of the Governor of a colony 
to remit sentences for contempt of court (t), the power of the 
Crown to annex a colony to another (a), legislation in Jersey (&), 
the privileges of the Jersey Bar (c), the powers of the Executive *a 
Guernsey (d), the officers of the Boyal Court in Guernsey (e), the 
status and jurisdiction of Bishops of the Church of England in tho 
colonies (/), and the determination by a legislative council of 
questions concerning a member of their body (<jr). 

t 

Appeals from 1009. In the Dominion of Canada there is a Supreme Court 
Canada. 0 f Appeal (h), to which appeals may be brought from all the courts 
throughout the Dominion (as well as directly to Ilia Majesty in 
Council), and whose judgment is in all cases (i) final and conclusive, 
saving any right His Majesty may be graciously pleased to exercise 
by virtue of Ins royal prerogative. The Judicial Committee have 
purposely abstained from laying down any rule as to the points 
which, by leave, an appellant may raise upon an appeal from the 
Supremo Court of Canada. That must depend on the special 
circumstances of each case (j). Leave will not, however, be 
granted when the case is not one of gravity, involving matter of 
public interest, or some important question of law, or affecting 


Re McDermott (I860), L. R. 1 P. U. 200; and seo It. v. Murphy (1868), L. R. 2 
P. 0. 535 ; 11. v. Coats (1873), L. R. 4 P. 0. 599; Badger v. A.-G. for New 
Zealand (1907), 97 L. T. 621; Brown v. A.-G. for Ntw Zealand, [1898] A. C. 
23-1, P. 0. ; Re ft. v. Marais, Ex parte Marais, [1902] A. C. 51, P. C.; Nelson 
v. It.. [1902] A. 0. 250, P. 0.; Tatungumuzi v. A.-G. of Natal, [1908], A. 0 
248, r. C. 

"4 Will. 4, c. 41), s. 4; Appellate 


Smith v. Sierra Leone Justices 


(р) Judicial Committee Act, 1833 (3 & 4 
Jurisdiction Act, 1908 (8 Edw. 7, c. 51), a. 5. 

(g) Be Wells (1810), 3 Moo. P. C. C. 216 : 

(1841), Hid. 361 ; Island of Grenada ( Representatives) v. Sanderson (1817), 6 Moo. 
P. C. 0. 38; Montague v. Van Diemens Land {Lieut.-Governor) (1848), ibid. ,89; 
Cloete. v. R. (1854), fi Moo. P. C. C. 485; fie Ramsay (1870), L. U. 3 P. 0. 427. 

(r) McDermott v. British Guiana {Judges) (1868), L. R. 2 P. 0. 341. 

(a) Re Manr.klon (1837), 1 Moo. P. 0. 0. 455 ; Smith v. Sierra Leone Justices 
(1848). 7 Moo. P. C. O'. 174 j Rainy y. Sierra Leone Justices (1853), 8 Moo. P. 0. C. 
47 ; Emerson r. Newfoundland (Judges) (1852-4), 8 Moo. P. 0. C. 157; fie Wallace 
(1866), L. R. 1 T. C. 283; fie Bollard (1868), L. R. 2 P. C. 106. 

(t) fie a S[>ecial Reference froYn the Bahama Islands, [1893] A. C. 138, P. C. 

(a) Re Island of (laps Breton (1816), 5 Moo. P. 0. 0. 259. 

lie States of Jersey (1853), 9 Moo. P. C. 0. 185; Re Same (1862), 15 Moo. 
P. 0. C. 195; Re Same, Re Gibaut (1858), 11 Moo. P. 0. C. 320. 

(с) The Jersey Bar (1859), 13 Moo. P. C. C. 263. 

(a) Be Royal Couits of Guernsey (Bailiff and Jurate) (1844), 5 Moo. F. 0. C. 49. 

) (e) Be States of Ouertisey (1861), 14 Moo. P. C. C. 368. 

(f) Re Natal (Bishop ) (1864), 3 Moo. P. 0. 0. (n. s.) 115. 

(0) A.-G. of Queensland v. (hbbon (1887), 12 App. Cas. 442, P. C. 

(A) Established under authority of the British North Amerioa Act, 1867 
(30 & 31 Viet. c. 3), s. 101, by tho Supreme and Exchequer Court Act, 1875 (38 
Viot. c. 11), re-enacted by Revised Statutes of Canada, 1906, o. 139. 

(t) Revised Statutes of Canada, 1906, c. 139, s. 59. 

(j) St. John's Corporation v. Central Vermont Rati. Co. (1889), 14 App. Cas. 
000, P. 0, at p. 695. 
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property of considerable amount (a). A case, however, may be of Sa<JT - a - 
a substantial character, may involve matters of general public Appellate 
interest, and may raise important questions of law; and yet the Ju risdic tion, 
judgment from which leave to appeal is sought may appear plainly 
right, cr at least be unattended with sufficient doubt to justify 
their Lordships in advising His Majesty to grant leave to appeal (b). 

And if a suitor elects to go to th5 Supreme Court instead of to His 
Majesty in Council direct, the Judicial Committee will not give 
him assistance except under special circumstances. It is different 
when a suitor is taken before the Supreme Court because he cannot 
help it (c). 

1010. In the Commonwealth of Australia the High Court is a Appeals from 
court of appeal from— Australia. 

(1) Any justice or justices exercising the original jurisdiction of 
the High Court; 

(2) Any other federal court or court exercising federal jurisdic¬ 

tion, or the Supreme Court of any State, or any other court of any 
State from which at the establishment of the Commonwealth an 
appeal lay to 13 is Majesty in Council; . 

( 8 ) The Inter-State Commission, as to questions of law only. 

In all such cases its judgment is final and conclusive (d). No 
appeal lies to His Majesty in Council from the High Court on con¬ 
stitutional questions unless the High Court certifies that the 
question ought to be determined by His Majesty in Council (e). 

With this exception, His Majesty’s prerogative to grant special 
leave is unimpaired. 


1011. Applications for special loave to appeal from the High 
Court will be treated by the Judicial Committee in the same 
manner as applications for spocial leave to appeal from the 
Supreme Court of Canada (/). Accordingly in a case where there 
was no quesLion of law upon which the judgment below could he 
objected to, hut a mere question of private right, which, though of a 
substantial character, involved no question of public importance, 
the Judicial Committee refused to recommend His Majesty to grant 
leave to appeal from the High Court ( 7 ). And in a case where 
the High Court had refused to follow the decision of the Judicial 
Committee, but the Commonwealth Parliament had passed an Act 
affirming that decision, the Judicial Committee refused special 


Principles 
on winch 
special leave 
to appeal, 
is granted. 


(a) Prince v. Gagnon (1882), 8 App. Cas. 103, 105, P. 0.; Ewing v. Dominion 
Dank, [1904] A. C. 806, P. 0. 

(b) La Citi do Montreal v. Lea EcclSsiastigues du Seminaire do St. Sulpice do 
Montreal (1889), 14 App. Gas. 660, 662, P. 0., followed in Townsend r. Cox, 
[1907] A. 0. 514, P. 0. 

(c) Olergue v. Murray, Ex parte Clergue, [1903] A. 0. 521.523, P. 0.; followed 
in Canadian Pacific Rail. y. lilain, [1904] A. 0. 433, §. 0. 

(d) Commonwealth of Australia Constitution Act, £63 & 64 Yict. c. 12), 

schedule, art. 73. • 

(e) Ibid., art. 74. See also A.-G. for New South Wales v. Collector of Customs 
far New South Wales, [1909] A. C. 345, P. C. 

(/) Daily Telegraph Newspaper Co. y. McLaughlin, [1904] A. C. 776, P. 0. Soe 
p. 582, ante. 

( 9 ) Wilfiey Or* Concentrator Syndicate, Ltd. v. N. Guthridye, Ltd., [1906] A. 0. 
548, P. C. 
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Sect. 2 . i eave to appeal, the amount at stake being small, and the con-. 

Appellate troversy being closed (/<). And, as in cases from the Supreme 

Jurisdiction- Court of Canada, where the parties asking for special leave to 
appeal to His Majesty in Council think fit to appeal to the High 
Court instead of coming direct to the Judicial Committee from 
the State court, as they can if they choose (i), and the judgment 
appealed from is affirmed in the 'High Court, their Lordships will 
not as a rule entertain a petition for special leave to appeal. Not 
that they disclaim their power to do so, but a very special case must 
be made to induce them to exercise their power ( k ). * 

Appeals from 1012. On the assumption that the right of appeal to His Majesty 
State oourts. i n Council from the Supreme Court of Queensland had been taken 
away by the Judiciary Act of the Commonwealth (1), it was 
decided by the Judicial Committee that that Act was not retro¬ 
spective, and therefore did not take away a right of appeal to 
Ilis Majesty in Council V3sted in the appellants at the date of the 
passing of the Act (m). But no authority is given to the Common¬ 
wealth Parliament under the Commonwealth Constitution Act («) 
to take away the right of appeal to His Majesty in Council from a 
judgment of a State court as to the State’s power to impose 
taxation in respect of his salary upon an officer of the Commonwealth 
resident in the State and receiving his salary therein (o), nor 
apparently from any other judgment of a State court ( p ). 

Appeals from 1013. In the Union of South Africa there is no appeal from 
South Africa. tk e Supreme Court or from any division thereof to the King in 
Council; saving, however, any right which the King in Council 
may be pleased to exercise to grant special leave to appeal from 
the Appellato Division of the Court to His Majesty in Council. 
Nor is any right of appeal to His Majesty in Council from 
any judgment of the Appellate Division of the Supreme Court 
under or in virtue of the Colonial Courts of Admiralty Act, 1890 (</), 
affected (r). 

Part V.—India. 

Sect. 1.— Definitions. 

1014. From a strict constitutional point of view, India may be 
said to rank as a Crown colony, for the Crown retains complete 
control oyer its administration, and all the members of its legislature 

(A) Njgw South Wales Taxation Commissioners y. Baxter, [1908] A. C. 214, P. C. 
(t) See Peninsular and Oriental Steam Navigation Co. v. Kingston, [1903] A. 0. 
471, P. 0. 

(A) Victorian Railway ^Commissioners y. Brown, Ex parte Victorian Railway 
Commissioners, [1906] A. C. 381, 382, P. 0. 

(f) Judiciary Act, 1903 (No. 0 of 1903), s. 39 (2). 

(tn) Colonial Sugar Refining Co. y. Irving, [1900] A. C. 369, P. 0. 

(«) Commonwealth of Australia Constitution Act (63 & 64 vict. c. 12). 

(o) Webb y. Outrim, [1907] A. 0. 81, P. 0. 

Ip) Ibid., p. 92. 

(?) 53 & 54 Yict. a 27. 

(r) South Afrioa Act, 1909 (9Edw. 7, c. 9), s. 100. 
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are nominated by the executive. It occupies, however, a position 
apart from the Crown colonies proper because of its extent and 
fts complex constitution. This constitution has, for historical 
reasons, been mainly framed by means of Acts of Parliament, and 
not through the prerogative action of the Crown. 

Sub-Sect. 1 .—India nnd British India. 

1015. India in a political sense (a) is both larger and'smaller than 
the geographical area of that name. It does not include the French 
ar*l Portuguese possessions within the peninsula, nor the adjacent 
island of Ceylon. It does include Burma on the further side of the 
Bay of Bengal, the Andaman and Nicobar Islands lying in that bay, 
the Laccadive Islands (but not the Maldives) off the western coast, 
and the whole of the westward extension of the mainland colled 
Baluchistan; also the settlement of Aden in Arabia and the island 
of Porira at tho mouth of the Bed Sea (/>). 

The word “ India ” also includes dependent States and other areas 
which are not properly part of the dominions of the Crown. 

1016. British India, on the other hand, consists of that area of 
India which forms part of the dominions of the Crow'n. So far as 
regards evoryAct of Parliament passed since 1889, “British India” 
means (c) all territories and places within Ilia Majesty’s dominions 
which are for the time being governed by His Majesty through tho 
Governor-General of India, or through any governor or other officer 
subordinate to the Governor-General; and “India” means (d) 
British India together with any territories of any native prince or 
chief under the suzerainty of Ilia Majesty exercised through tho 
Governor-General of India, or through any governor or other 
officer subordinate to the Governor-Geneial (e). 

Sub-Sect. 2 .—Native States. 

1017. The Native or Feudatory States, from the constitutional 
point of view, lie entirely outside British India. They vary 
extremely in origin, in history, in area, and in political power ; but 
all alike possess certain attributes of sovereignty, and all alike are 
under the suzerainty of the Crown. Their number is approximately 
675, though some of these consist of no more than a single village. 
Their total area is about 824,000 square miles, and their total popu¬ 
lation about 68,000,000 souls. 

It is probably impossible to attempt the definition of a Native 


(a) The old style “ the E>-.st Indies ” is still frequently used in offieialspapers 
laid before Parliament as synonymous with “ India” in this sense. 

( b ) Aden and its dependencies, which are administered as part of Bombay, aro 
defined in s. 2 of the Aden Laws Regulation (II. of 1891$. 

(c) Interpretation Act, 1889 (62 & 53 Viet. c. 63), s. 18 ^t); (Indian) General 
Clauses Act, 1897 (X. of 1897), s. 3 (7). 

(d) Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 18 (5); (Indian) General 
Clauses Aot, 1897 (X of 1897), s. 3 (27). 

(e) These definitions seem to be defective inasmuch os they fail to take into 

account “ administered areas ” and 41 tribal territories" ; see p. 587, post. The 
Indian (Foreign Jurisdiction) Order in Council, 1902, expressly applies to 
“ territories adjacent to India.” , 
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Sect. 1. 
Definitions. 


Status. 


SulioVdinace 

sovereignty. 


Stale, or even to ascertain the precise status of its ruler, if there 
be one. The accepted test is that the inhabitants are not British 
subjects properly so called, that they are not amenable to ordinary 1 
British jurisdiction, and that they do not pay rcvonue(/). 

1018. The precise status of any Native State, and its relations 
with the British Government, ore determined only in part by the 
treaties that may have been entered into with its chief, or by the 
sanads (or patents) that may have been granted to him. In addition 
to such documentary evidences, there exists a general body of 
principles and rules which express the paramount authority of the 
Crowu and at the same time limit the sovereignty of every ruling 
chief; and, from the nature of the case, the final interpretation of 
these principles and rules rests with the British Government ( g ). 

1019. Only certain attributes of sovereignty (h) belong to the 
Native States. For example, they possess no international character, 
either as against foreign Powers or as among themselves. Their 
subordination to the British Crown is conveniently expressed by the 
vague term “suzerainty,” which is employed in recont Acts of 
Parliament ( i ) in substitution for the less accurate term “ alliance ” 
used in oarlier statutes (k). 

On the other hand, tho larger States, e.g., Hyderabad and Baroda, 
possess certain of the recognisod powers of sovereignty. Tho chiefs 
conduct every department of internal administration in their own 
name, and without interference except in case of gross misgovern- 
ment. Supreme authority—executive, legislative, and judicial— 
is vested in their persons, which are not subject to the jurisdiction 
of any British court, civil or criminal. They exercise ovor their 
own subjocts the powers of lifo and death, of levying taxes, of 
enlisting troops, of coining money, of issuing postage stamps. 

Certain native rulers have consented to restrict or abandon some 
of these powers, out of consideration for the common interests of 
the Empire; and in all cases the paramount power exercises super¬ 
vision through a resident or political agent (i), whose advice in the 
last resort has the forco of a command. 


(/) Soe Empress v. Keshnh Mohajun (188*2). Indian Law Reports, 8 Calcutta, 
985, and lie Bichitranund v. flhughut Perai (1889), Tiulian Law Reports, IS Calcutta, 
667 ; also tho minute of Sir II. S. Maine printed m his “Life and Speeches,” 
pp. 320—325. The status of Kathiawar was considorod by the Privy Council 
in Hemchand Devchand v. Azam Sahtrlal Chhotamlal (1905), L. R. 33 lnd. App. 1. 
For the cession of British territory to a Native State, seo Damodhar Qordhan v. 
Deoram Kanji (1876), L. R. 3 lnd. App. 102. 

(g) iiee Sir 0. U. Aitchison, Treaties etc. relating to India, mentioned in 
note (g) on p. 587, post. 

(h) “Life and Speeches of Sir H. S. Maine,” p. 322. 

(/) Interpretation AtA, 1889 (52 & 53 Viet. c. 63), s. 12. 

(At) Ruling chiefs aye not addressed as “ Royal,” but thoy bear the title of 
“ His Uighness,” and rank among one another according to the number of 
guns in the salute awarded to them by the paramount power. 

(1) “ Political agent ” is defined in the General Clauses Act, 1897 (X. of 
1697), s. 3 (40). From the judicial jurisdiction of a political agent the ultimate 
appeal is to the Governor-General in Council, or to the Governor in Counoil 
as the oase may be (Hemchand Devchand v. Azam Sdkarlal Chhotamlal, 
supra. 
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Occasions have arisen when it has been found necessary to arraign 
.chiefs for heinous crimes before a specially constituted tribunal (in), 
or to depose them for persistont misconduct and disloyalty (n), or 
even to break up the integrity of a Native State (o). But since the 
pacification that followed the Mutiny of 1857, the theory of annexa¬ 
tion by “ lapse ” has been disavowed, succession by adoption in 
default of natural heirs lias been universally granted, no territory 
has been compulsorily transferred from native to British rule, and 
the status of a ruling chief is secure. 

1020. While every Native Stato possesses some mark of inde¬ 
pendence, in that it is not subject to ordinary British law, the 
degree of authority actually exercisod by the ruling chief varies 
very considerably. The minimum is represented by the right of 
collecting land revenue, with which is usually associated some 
measure of civil and criminal jurisdiction. But in the smaller 
States the judicial power of the chiefs is strictly limited to petty 
offonces, all serious crimes boing reserved for the decision of British 
political agents, whose jurisdiction is derived from the inherent 
prerogative of the paramount power. Sentences of death, pr 
imprisonment for life, require confirmation from political agents 
in all States except the very largest. Criminal jurisdiction over 
European British subjects is everywhere reserved for a British 
High Court. 

In all Native States certain areas—such as residencies, military 
cantonments, and railway lines ( p )—are treated as detached portions 
of British territory, and excluded altogether from the jurisdiction 
of the chiefs ( q ). 

Sub-Sect. 3. —Administered Arens and Tribal Territories. 

1021. Apart from Native States proper, two other classes of 
territory which are outside British India require to be distinguished. 
There exist, on the one hand, certain considerable areas that have 
been acquired by permanent lease or some similar arrangement, 
under which the sovereignty has not passed to the Crown, but every 
function of administration is exercised by the Governor-General in 


(to) The Maharaja of Fanna, in Central India, was tried and found guilty of 
privity to murder in 1902. In this case it was held by the Privy Council that 
the commission appointed by the Governor-General, which convicted the 
Maharaja, was not in any sense a court from which an appeal would lie 
( Maharajah, Madhava Smyh v. Secretary of State for India in Council (1901), 
L. R. 31 Ind. App. 239). 

(n) The Gaokwur of Barcda was deposed in 1875. • 

(o) The State of Jhalawar, in Rajputana, was dismembered in 1897 

(») The extent of this jurisdiction as regards railways was reviewed by 
the ] Privy Council in tho case of Muhammad Yusuf-iJd-din v. Queen-Empress 
(1897), L. R. 24 Ind. App. 137. # 

(q) An example of the restrictions of sovereignty imposed on a Native State 
may be found in the Instrument of Transfer by which Mysore was restored to 
its Hindu Raja in 1881. See also Sir 0. U. Aitchison, Treaties, Engagements, 
and Sanads relating to India and Neighbouring Countries, published by 
authority of the Foreign Department of the Government of India, 11 volumes 
(Calcutta, 1893) ; Sir C. L. Tupper, Our Indian Protectorate (1892); Sir W. 
Lee-Wamer, The Protected Princes of India (1894). , 
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Council in virtue of the authority so transferred (a). Berar is an 
example of such “ administered areas "(b). 

1022. There exist also certain “ tribal territories ” on both the 
north-western and north-eastern frontiers, where the inhabitants 
do not recognise any prince or chief, but which are no less certainly 
under the suzerainty of the Crown (c). 

Sub-Sect. 4.— Natives of India. 

1023. The political status of natives of India gives rise to some 
curious questions that are not easy of determination. Before the 
government had passed from the Company to the Crown it was a 
matter of doubt whether natives of India (except in the island of 
Bombay, which had once been a Crown possession) were " British 
subjects,” as that term was occasionally used in Acts of Parliament 
relating to India (d). Since the Government of India Act, 1858(c), 
this doubt can no longer exist, so far at least as natives of British 
India are concerned; and it is matter of common knowledge that two 
of them have been elected members of Parliament. But the old 
doubt still remains with regard to the subjects of Native States (/). 
No distinction of race, colour, or religion affects the political status 
of a British subject in the United Kingdom, though British colonies 
with representative government may have decided to enact other¬ 
wise. The same rule, so far as regards eligibility for public office, 
was applied lo India by statute as early as 1883 (g). 

It should, however, be stated that, under regulations made by 
the Secretary of State for War, candidates for commissions in the 
British Army must be “ of puro European descent ” ; and a similar 
regulation is adopted by the Admiralty for cadetships in the Iioyal 
Navy. As to the Civil Service of India, it is expressly provided by 
statute ( h ) that all “ natural born subjects ” of the Crown may be 
admitted for examination, thus including natives of India, but 
apparently not the subjects of Native StateB. The regulations on 
this point for other services filled up by recruitment in England 


(a) The case of Cyprus, under the Colonial Office, may be compared. 

(ij See Parliamentary Paper, East India (Hyderabad), agreement respecting 
the Hyderabad Assigned Districts, 1902, Gd. 1321. 

(c) In the map prefixed to the “ Ii iperial Gazetteer of India ” (published und< r 
the authority of His Majesty’s Secretary of State for India in Council), 
“ permanently administered territories ” are coloured pink, as opposed to rod 
for British India; “ tribal territories ” are not distinguished from Native States, 
but both alike are coloured yellow ; Nepal and Bhutan, as enjoying a burger 
measure of independence than other Native States, are coloured gteon. 

(d) Sbe Fifth Appendix to Report of Select Committee of House of Commons 
in 1831, pp. 1114, 1142, 1146, et teq., 1168, 1178, 1229. 

(e) 21 & 22 Viet. o. 106. 

(/) Ilbert, Government of India, p. 392, is of opinion that, for international 
.purposes, they are in the Barne position as British subjects, and doubts whether 
they would be capable of obtaining a certificate of naturalisation as aliens. 

(p) Government of India Aot, 1833 (3 & 4 Will. 4, c. 85), s. 87 : “ No native 
of the said territories, nor any natural bom subject of llis Majesty resident 
therein, shall, by reason only of his religion, place of birth, descent, colour, 
or any of them, be disabled from holding any place, office, or employment 
under the said Company.” 

(A) Government of India Aot, 1858 (21 & 22 Viot. o. 106), s. 32. 
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vary. For the Indian Medical Service, candidates mast be natural 
born subjects of European or East Indian descent (i); lor the Indian 
Police, they must be British subjects of European descent (k); 
for the Forest Service, they must be natural-born British sub¬ 
jects^); for the Publio Works Department, one-tenth may be 
natives of India who are British subjects (m). 

With regard to appointments ma*de in India, the only statutory 
qualification of “ native of India ” is to be found in the enactment 
giving power to appoint such to offices otherwise reserved for the 
Civil Service ( n ). For that purpose the expression is interpreted 
to include “ any person born and domiciled in British India, of 
parents habitually resident in British India, and not established 
there for temporary purposes only.” This definition is, of course, 
exclusive of race; it has been construed to include persons born or 
domiciled in a Native Slate. 

As explained later (o), European British subjects, as defined in 
the Criminal Procedure Code, enjoy certain privileges in criminal 
trials; as also do other Europeans and Americans to a less extent. 
Finally it may be mentioned, that the Gfovernor-Goneral in Council 
has a statutory power ( p ) to authorise a High Court to exercise juris¬ 
diction over “ Christian subjects ” of the Crown resident in Native 
States. 

Sect. 2. — The Government in England. 

Stjb-Sect. 1.— The Crown. 

1024. Down to the year 1858 India was governed by the East 
India Company, which had conquered the country with its own 
resources, and had concluded treatios in its own name with the 
native powers (q). 

The Act for the Better Government of India, 1858 (r), trans¬ 
ferred the government from the Company to the Crown, and 
declared that India should henceforth be governed by and in the 
name of the Crown. It also created the office of a new Secretary 
of State, to exercise all the powers formerly exercised either by the 
Directors of the Company or by the Board of Control, and estab¬ 
lished a Council of India. Finally, by a statute passed in 1876 ( e), 


I t) India Office List (1909), p. 242. 

k) Ibid., 214. 

1) Ibid., 229. 

m) Ibid., 222. 

n) Government of India Act, 1870 (33 & 34 Viet. c. 3), s. 6. 

o) Code of Criminal Procedui e (Act V. of 1898), s. 4 (1) (i). See p. 611, post. 

p ) Indian High Courts Act, 1863 (28 & 29 Viet. c. 15), s. 3. • 

(g) According to constitutional theory, all acquisitions of territory made by 
British subjects vest in the Crown ; and the subordinate status of the Com¬ 
pany, as trustee for the Crown, was recognised from ad early date in Acts of 
Parliament. Moreover, since the passing of tho East India# Company Act, 1784 
(24 Geo. 3, sess. 2, c. 25), the ultimate control over the government of India was 
exercised by a minister of the Crown (the President of the Board of Control), 
the Directors of the Company being bound to issue in their own name all orders 
received from him. This anomalous system of “ double government ” did not 
survive the Mutiny. 

(r) Government of India Act, 1858 (21 & 22 Viet. c. 106). 

(«) Boyal Titles Act, 1876 (39 & 40 Viot. o. 10). 
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the Sovereign was enabled to make an addition to the royal style 
and title as Empress (or Emperor) of India. 

Sub-Sect. 2. — PaTliament. 

1025. The authority of Parliament over India is for the mpst 
part indirect. It has created Ijie constitution of the Government, 
both at home and in India ; and it alone has the power of 
amending that constitution. Its consent is necessary for the 
borrowing of money in the United Kingdom by the Secretary of 
State. Its power to legislate for India is supreme (<), but is rarely 
exercised. The revenues of India are not under its control, but 
they must not be applied to defraying the expenses of military 
operations beyond the frontier without the consent of both Houses, 
except for preventing or repelling actual invasion or under other 
sudden or urgent necessity (a). The salary of the Secretary of 
State is not included in the annual estimates voted by tho House 
of Commons. It is, however, provided that detailed accounts of 
receipts and disbursements, both in India and in England, shall 
be laid before Parliament annually, together with a report 
exhibiting the moral and material progress of the country (b). Tho 
Home accounts are further subject to e'animation by an indepen¬ 
dent auditor, whose report must likewise bo presented to Parlia¬ 
ment every year (c). 

In accordance with constitutional practice, the Secretary of 
State, as a Minister of the Crown, is responsible to ciiticism, and, 
if occasion should arise, to censure, in either House of Parliament; 
and this responsibility is shared with the Cabinet, of which he is 
always a member (d). 

The earliest direct interposition of Parliament in the government 
of India, as opposed to the affairs of the Company at home, is con¬ 
tained in the East India Company Act, 1772 (<?), which nominated 
Warren Hastings to be the first Governor-General and also his four 
colleagues as councillors. The strongest expression of its supreme 
authority is to^be found in the Government of India Act. 1883 (/), 
which, while conferring new legislative powers upon the Governor- 
General in Council, expressly declared that “ a full, complete, and 


(<) Its powers were expressly reserved by the Government of India Act, 
1833 (3 & 4 Will. 4, c. 85), s. 51, which established the first local legislature for 
India. 

(a) Government of India Act, 1858 (21 & 22 Yict. c. 100), s. 55. Tho precise 
meaning of this provision has been repeatedly discussed in Parliament. See 
Parliamentary Denotes, 3rd series, Vol. 151, July 19, 23, 1858 ; Parliamentary 
Debars, 3rd series, Vol. 240, May 20, 21, 23, 1878 ; Parliamentary Debates, 
3rd series, Vol. 243, December 16, 17, 1878; Parliamentary Debates, 3rd series, 
Vols. 272, 273, July 27, 31, 1878 ; Parliamentary Dobates, 3rd series, Vol. 295, 
March 5, 9, 16, 1885s; Parliamentary Debates, 3rd senes, Vol. 302, January 
25, 1886. 

(b) Government of India Act, 1858 (21 & 22 Viet. o. 106), 8. 53. The debate 
on this financial statement is sometimes called the discussion of the Indian 
Budget. 

(c) Government of India Act, 1858 (21 & 22 Viet. o. 106), s. 52. 

?(f) M Imperial Gazetteer of India,” Vol. IV., p. 40. 

(e) 13 Geo. 3, c. 63. 
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constantly existing right and power is intended to be reserved to Sect. 2. 
Parliament to control, supersede, or prevent all proceedings and The 
acts whatsoever made by the Governor-General in Council, and in Government 
all respects to legislate for the said territories and all the inhabitants 1° Engla nd, 
thereof in as full and ample a manner as if this Act had not been 
passed ”; and further required all laws and regulations made by 
the Governor-General in Council fb be laid before both Houses of 
Parliament. Under the statutes constituting the existing Indian 
legislatures their enactments are not required to be laid before 
Parliament; but they are prohibited from passing any law “which 
may affect the authority of Parliament ” (g). All regulations for 
admission to the Civil Service of India, made by the Secretary of 
State with the advice of the Civil Service Commissioners, must be 
forthwith laid before Parliament ( h ). By the statute authorising 
the formation of what is called the “ Statutory Civil Service,” it is 
provided that every resolution of the Governor-General in Council 
defining the qualification of “ natives of India ” shall not have force 
until it has been laid for thirty days before both Houses of 
Parliament (i). 

Finally, the Indian Councils Act, 1909 (/.), requires all regulations 
made by the Governor-General in Council concerning the reformed 
legislative councils to be laid before Parliament, and further pro¬ 
vides that an executive council shall not be established for any 
other Province than Bengal if either House of Parliament present 
an address to the contrary. 

Sub-Sect. 3.— The Secretary of State. 

1026. Tho powers and duties of the Secretary of Stale (popularly The Secretary 
called the Secretary of State for India) are derived partly from the of state< 

Act of 1858 (0 and partly also from his constitutional position as 
adviser of tho Crown (m). He is appointed by tho delivery to him 
of the seals of office. Sipce in theory the office of Secretary of State 
forms a unit, though there are five officers, each of the Secretaries 
of State is capable of performing the duties of any of the others. 

The conduct of all business in the United Kingdom in rela¬ 
tion to the government of India is subject to the direction of the 
Secretary of State, and all official communications and orders must 
be signed by him. It is on his advice that all appointments by the 
Crown are made, and he has the power of dismissal. As inheriting 
the powers of the Court of Directors and of the Board of Control, 
he has authority to superintend, direct, and control all acts, 
operations, and concerns which in any wise relate to or concern the 
government or revenues of India, and all grants of salaries, 
gratuities, and allowances, and all other payments and charges 
whatever out of or on the revenues of India (»). # In many matters, 

! g) Indian Councils Act, 1861 (24 & 25 Viet. o. 67), s. 22. 
h) Government of India Act, 1858 (21 & 22 Viet. c. 106), s. 32. 
t) Government of India Act, 1870 (33 & 34 Viet. c. 3), s. 6 . 
k) 9 Edw. 7, c. 4. 

(7) Government of India Act, 1858 (21 & 22 Viet. c. 106). 

(m) “ Imperial Gazetteer of India,” Vol. IV., pp. 36—38. 

(n) Government of India Act, 1833 (3 & 4 Will. 4, e. 85), f. 28, 
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however, he is required to exercise his duties “ in Council ” ; and in 
a few important matters the concurrence of a majority of th$ 
members of the Council is necessary (o). 

Sub-Sect. 4. —The Council of India . 

1027. The constitution of the Council of India, as originally 
established in 1858 (p), has been considerably modified by subse¬ 
quent legislation (q). It now consists of not more than fifteen and 
not less than ten members. Unless nine of the existing members 
have served or resided in India for at least ton years and have not 
left India more than five years before their appointment, the person 
appointed to fill the vacancy must be so qualified. The term of 
office is henceforth seven years, and the salary is £1,000. 

A member of Council is not capable of sitting in Parliament. 
The office is held for the allotted terra during good behaviour, 
subject to removal by the Crown on an address from both Houses 
of Parliament. Appointments are made by tho Secretary of State, 
not by the Crown. Quite recently a Hindu and a Mahomedan 
have been appointed. 

1028. The Council of India is an advisory body, representing 
tho local and business experience of the former Court of Directora 
But its statutory functions are not confined to advice. It has the 
duty imposed upon it of conducting, under the direction of the 
Secretary of State, the business transacted in the United Kingdom 
in relation to tho government of India, and the correspondence 
with India ( r ). It must meet at least once in every week, and five 
members constitute a quorum (s). 

All communications to and from India must eithor be sub¬ 
mitted to a meeting of the Council, or else must be placed on 
the Council table for seven days before being issued (t); but this 
rule does not apply to two classes of cases, termed “ secret ” and 
“ urgent ” (a). The former class consists of communications relating 
to war and peace or to Native Stales which, under the Act of 
1793(5), were referred to a committee of secrecy of the former 
Court of Directors; the latter class includes any communicaL’m 
which the Secretary of State may consider to be urgent, but he is 
required to inform the Council of his reasons. 

1029. At meetings of the Council the Secretary of State presides, 
and has a casting vote (c). In his absence, the vice-president or 


(o) flee p. 693, post. 

( p ) Government of India Act, 1858 (21 & 22 Viet. c. 106), ss. 7, 10, 11, 12, 
13,19,20,21,22,23. 

(q) Government of Iftdia Act, 1869 (32 & 33 Viet. c. 97), ss. 1, 2, 3, 6, 7; 
Council of India Act, ,1876 (39 & 40 Viet. c. 7); Council of India Reduction Act, 
1889 (52 A 53 Viet. c. 63); and Council of India Act, 1907 (7 Edw. 7, c. 35). 

V) Government of India Act, 1858 (21 & 22 Viot. c. 106), s. 19. 

' . Ibid., a. 22. 
t) Ibid., a. 24. 
a) Ibid., as. 26, 27. 

w East India Company Act, 1793 (33 Geo. 3, c. 62), ss. 19, 20. 

(e) Government of India Act, 1858 (21 & 22 Viet. c. 106), s. 21. 
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some other member presides; bat all acts done in council in his 
absence rcqoire his approval in writing. For certain specified 
matters, of which the making of any grant or appropriation of the 
revenues of India is the most important, the concurrence of a 
majority oi members of the Council present is required (d); but in 
all other cases the determination oj the Secretary of State is final, 
though dissentient members are entitled to have their opinion and 
reasons recorded (e). 

For the more convenient transaction of business, the Secretary 
of State is empowered to divide the Council into committees (f), 
which are at present seven in number, entitled Finance, Military, 
Political and Secret, Bevenue and Statistics, Judicial and Public, 
Public Works, and Stores. 

Sub-Sect. 5.— The India Office Staff. 

1030. The establishment of the Secretary of State, commonly 
known as the staff of the India Offico, is likewise regulated by the 
Act of 1858 (g). The number and the salaries of the staff are fixed 
by Orders in Council, which must be laid before Parliament. 

The Secretary of State, in virtue of his office, has two under¬ 
secretaries, one permanent and the other parliamentary, to whom 
he delegates some of his minor duties. For each department 
of business, corresponding to the committees into which the 
Council is divided, there is a secretary and assistant secretary, 
with a staff of clerks. The storo department is under a director- 
general. 

Other departments are those of the accountant-general, the 
registrar and superintendent of records, and the director of funds. 
There is a medical board ifor the examination of officers of the 
Indian servicos, a legal adviser and solicitor to the Secretary of 
State, and a librarian. 

Appointments to the establishment are made by the Secretary of 
State in Council; but “junior situations” must be filled in accord¬ 
ance with the general regulations governing admission to the Home 
Civil Service. 

The position of the auditor is peculiar. His appointment by the 
Crown must be countersigned by the Chancellor of the Exchequer ; 
and he nominates his own assistants. But the salary of the 
auditor and his assistants, as well as the salaries, pensions, and 
other charges of the entire staff of the India Office, are defrayed 
from the revenues of India (A). 

(d) The precioe meaning of this enactment, Government of India Act, 1858 
(21 & 22 Viet. c. 106), s. 41, was discussed in the House of Lords on April 29, 
1869 (Puiliamentary Debates, 3rd series, Yol. 195, rp. *821-1846), when. Lord 
Cairns expressed a different view to that maintained by tjie Lord Chancellor 
(Loid Hatherley). 

(«) Government of India Act, 1858 (21 & 22 Viet. c. 106), s. 23. 

(/) Ibid., s. 20. 

(y) Ibid., ss. 15, 10, 18. 

(A) “ Imperial Gazetteer of India,” Yol. IV., p. 39. 
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Sect. 8. — The Government in India. 

« 

Sub-Sect. 1.— Executive. 

1031. The constitution of the Government of India, as exercised 
in India, is ultimately based upon the inherent authority of 
the Crown, as expressed and, regulated, first by charters from 
Elizabeth onwards, and since by a series of Acts of Parliament. 
It appears also (i) that some of its powers, especially those relating 
to land and to the Native States, have been inherited, through 
the East India Company, from the defunct Mogul empire. 

(i.) The Governor-General. 

1032. The Governor-General is appointed by the Crown, by 
warrant under the Royal Sign Manual (k), on the advice of the 
Prime Minister. As representative of the Sovereign, he bears also 
the title of Viceroy, whiuh is habitually used in India, though not 
authorised by any statute (i). 

The term of office of tho Governor-General is, by custom, five 
years; but if he should depart from India intending to return to 
Europe his office thereupon becomes vacant (m). There are special 
provisions for filling the office in the event of a vacancy (n). 

(ii.) The Governor-General in Council. 

1033. A distinction must be drawn between the office of Governor- 
General, which is personal, and the powers and duties of the 
Governor-General and his councillors, collectively styled “ the 
Governor-General in Council.” By statuto (o) the superintendence, 
direction, and control of the entire government of India, both civil 
and military, is vested in the Governor-General in Council, subject 
to any instructions that may be received from the Secretary of State. 
This collective body is frequently called “ the Government of 
India "(p), and sometimes “the Supreme Government,” as opposed 
to the provincial administrations. 

1034. In addition to the Governor-General, the executive council 
consists of six members (styled “ ordinary ” members), appointed 

(t) Sir 0. P. llbert, “The Govern.uent of India.” pp. 1, 179. 

(k) Government of India Act, 1858 (21 & 22 Viet. c. 106), s. 29. The warrant 
of appointment ia printed in llbert, The Government of India, 1898 edition, 
pp. 574—576. 

(i) This title was first employed in the Royal Proclamation of 1858, which 
announced in India the assumption of the government by the Grown, and 
referred to Lord Canning as the “ first Viceroy and Governor-General.” 

(m) Bast India Company Act, 1793 (33 Geo. 3, c. 52), b. 37; Government 
of India Act, 1833 (3 & 4 Will. 4, c. 85), s. 79. When the Duke of Connaught 
wished to visit EnglaM in tho Jubilee year during his term of office as com¬ 
mander-in-chief in Bombay, a special Act of Parliament was required 
(Btat. (1887) 50 Viet. sess. 2, c. 10). 

(n) Government of India Act, 1833 (3 A 4 Will. 4, o. 85), s. 62 ; Indian 
Councils Act, 1861 (24 & 25 Viet. c. 67), ss. 50, 51. 

(o) Bast India Company Act, 1772 (13 Geo. 3, o. 63), s. 9 ; Government of 
India Act, 1833 (3 & 4 Will. 4, c. 85), a. 39. 

(p) “ Government of India ” is defined in the General Clauses Aot, 1897 (X. of 

1897), s. 3 (22). , 



Pari V.—India. 


695 


by the Crown, of whom three must have served in India for at least sect. s. 
ben years, and one must be either a barrister or advocate of five The 
years’ standing (<j). A native barrister was first appointed an Government 
“ ordinary ” member of council in 1909. The Commander-in- in India. 
Chief, who is appointed to his office on the advice of the Secretary 
of State for War, may be, and in practice always is, appointed by 
the Secretary of State for India to be an extraordinary member (r); 
and if the council should happen to meet, as is rarely the case, 
within the Presidencies of Madras or Bombay, the governor of that 
P&sidoncy is also an extraordinary member (a). 

The term of office of a member of council is, by custom, five 
years. Leave of absence under medieal certificate may be granted 
for not more than six months (t). Temporary vacancies may be 
filled up by the Governor-General in Council (a). 

1035. The functions of the collective body can bo exercised whon Meeting 1 ami 
one member is present togethor with the Governor-General; and proceedings, 
there are precise rules providing for cases when the Governor- 

General is absent (b). At meetings of the council the Governor- 
General has a casting vote; but tho decision of the majority 
prevails (c), except when the Governor-Gen oral is of opinion that 
the safety, tranquillity, or interests of the British possessions in 
India, or any part thereof, are, or may be, essentially affected (d). 

In such a case the Governor-General is empowered to overrule the 
majority of the council, by adopting, suspending, or rejecting the 
measure in question; but dissident members may require that 
their minutes be recorded and notified to the Secretary of State. 

All proceedings of the collective body, termed “ordersin council,” 
must be expressed to be made by the Governor-General in Council, 
and must be signed by a secretary (e). Despatches to the Secretary 
of State are signed by the Governor-General and all the members 
of council presont. 

(iii.) Departments of the Government. 

1036. Under a statutory power to the Governor-General to make Departments 
rules for the transaction of business (/), departments have been ” f e J, J ® vern ‘ 
formed, each under a member of council, corresponding to the men ' 


(?) Government of India Act, 1858 (21 & 22 Viet. c. 108), s. 7; Indian 
Councils Act, 1861 (24 & 25 Viet. c. 67), s. 3; Government of India Act, 1869 
(32 & 33 Viet. c. 97), 8. 8; Indian Counoils Act, 1874 (37 & 38 Viet. c. 91), a. 1 ; 
Indian Councils Act, 1904 (4 Edw. 7, o. 26). 

(r) Indian Councils Act, 1881 (24 & 25 Viet. c. 67), s. 3. 

(®) J'btd.f 8. 9. 

(<) Ibid., s. 26. * 

(а) Government of India Act, 1833 (3 & 4 Will. 4, o. 85), section repealed 

by Statuto Law Revision Act, 1890 (53 & 54 Viet. c. 33); Indian Councils Act, 
1861 (24 & 25 Viet, a 67), s. 27. * 

(б) Ibid., 88. 6, 7. • 

(e) East India Company Act, 1772 (3 Geo. 3, c. 63), s. 8; Government of • 
India Act, 1833 {3 & 4 Will 4, o. 85), s. 48. 

(d) East India Company Act, 1793 (33 Geo. 3, c. 52), bs. 47, 48, 49; 
Government of India Act. 1870 (33 & 34 Viet. o. 3), b. 5. 

(e) East India Company Act, 1793 (33 Geo. 3, c. 52), s. 39 ; East India 
Company Act, 1813 (63 Geo. 3, c. 155), 8. 79. 

(/) Indian Councils Aot, 1861 (24 & 25 Viet, o, 67), 22. . 
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The departments are given the same validity as the proceedings of the 

Government Governor-General in Council. 

In India. Since 1906 the number of departments has been nine: Foreign 
(in the personal charge of the Governor-General), Home, Revenue 
and Agriculture, Legislative, Finance, Public Works (under the same 
member of council as Revenue and Agriculture), Commerce and 
Industry, Army (in charge of the Commander-in-Chief), and Mili¬ 
tary Supply iff). It should be added that the Foreign department 
has charge of all business connected with the relations between 
the Government and Native States, that “ revenue ” means land 
revenue, and that railways are now under a special board connected 
with Commerce and Industry. 

i (iv.) The Army. 

Army. 1037. Subject to the supreme authority of the Ci own, exercised by 

the Secretary of State, the superintendence, direction, and control of 
the whole military government in India is vested by statute (h) in 
the Governor-General in Council. The chief executive officer is 
the Commander-in-Chief, who is appoimod by the Crown on tho 
advice of the Secretary of State for Wai, and who is al&o always 
appointed by the Secretary of State for India to be an extraordinary 
member of the Governor-Gen oral’s Council with rank next after the 
Governor-Gereral. Until 1909 there was another military member 
of Council, but his duties have now been merged in those of the 
Army department under the Commander-in-Chief. The subordinate 
powers of military government formerly vested in the governors of 
Madras and Bombay were abolished in 1893 (?). 

The army in India consists of two separate forces: British or 
European troops, and nativo troops. The former are under the 
Army Act, 1881 (k), and are in precisely the same position as British 
troops stationed in other parts of the Empire, except as regards pay, 
equipment etc. The native troops, on the other hand, are subject 
to the Indian Articles of War contained in Acts of the- Indian 
Legislature (l), which were passed under powers conferred by 
Parliament {in). The British officers of the nativo troops, con¬ 
stituting a body formerly known as the Indian Btaff Corps, but now 
as the Indian Army, are themtalves subject to the Army Act. The 
Bmall force of the ltoyal Indian Marine, which has to some extent 
taken the place of the.former Indian Navy, is similarly under a code 
of discipline adopted by the Indian Legislature (n) under powers 
conferred by Parliament (o); but this code applies only to a ship 

--%-----—- 

(</) “ Imperial Gazetteer of India,” Vol. IV., pp. ‘20—28. Tho department of 
Military Supply was abolished in 1009. 

(7i) Government of Ifldia Act, 1833 (3 & 4 Will. 4, c. 85). s. 39. 

t By Madras and Bombay Armies Act, 1693 (<56 & 57 Viet. c. 62). 

44 & 45 Viet. c. 58. 

Indian Articles of War (Act V. of 1869), as amendod by Indian Articles 
ar Amendment Act, 1894 (Act XII. of 1894). 

(m) Government of India Act, 1833 (3 & 4 Will. 4, c. 85), s. 73, as confirmed 
by Indian Councils Act, 1861 (24 & 25 Viet. c. 67), a. 22. 

(n) Indian Marine Service Act, 1884 (47 & 48 Viet. c. 38). 

(o) Indian Marin* Act, 1887 (Act XIV. of 1S87). 
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within Indian waters, i.e., between the Cape of Good Hope and the 
• Straits of Magellan, which were the limits defined by the charter 
of Queen Elizabeth to the Company. Finally, the volunteers are 
under legislation of their own (p). 

(v.) Local (fovernmentt. 

1038. Under the general superintendence and control of the 
Governor-General in Council, the actual administration of the 
(jpuntry is conducted by local Governments (q), in areas commonly 
called provinces. These areas are now thirteen in number—the two 
Presidencies of Madras and Bombay; the five lieutenant-governor¬ 
ships of Bengal, the United Provinces of Agra and Oudh, the Punjab, 
Burma, and Eastorn Bengal and Assam; and the six chief com- 
missionerships of the Central Provinces, the North-West Frontier 
Province, British Baluchistan, Ajmer-Merwara, the Andaman and 
Nicobar Islands, and Coorg(r). 

1039. Important differences exist between tho status of the several 
classes of local Governments. Madras and Bombay btill retain 
truces of the period whon they wero independent Presidencies. 
Their government, as regulated by statute (a), is vested in a 
Governor and two civilian members of council ( b ), appointed by 
the Crown, whose powers and duties are. modelled on those of 
the Governor-General in Council. They have the privilege of 
communicating direct with tho Secretary of State. The Governor 
is usually a person of rank and experience in England. 

The lieutenant-governorships have likewise been constituted under 
powers conferred by Act of Parliament (c), usually in connection 
with the formation of a local legislative council. The Lieutenant- 
Governor, who must have served in India for at least ten years and 
who is in practice always a civilian, is appointed by tho Governor- 
General, subject to tho approval of the Crown. Ilis powers and 
duties are not defined by statute, but are in practice thoso delegated 
to him. An executive council of not more than four members may 
be appointed for Bengal, and also for any other province under a 
Lieutenant-Governor, provided that in the latter caso an address 
to the contrary is not presented by either House of Parliament (d). 


( ji ) Indian Volunteers Act, 1869 (Act XX. of 1869), as amended by Indian 
Voluntoers Act Amendment Act 1896 (Act X. of 1896.) 

(q) “ Local Governments ” are defined in the General Clauses Act, 1897 
(X of 1897), b. 3 (29). 

(r) “ Imperial Gazetteer of India,” Vol. IV., pp. 29—33. 

(а) East India Company Act, 1793 (33 Geo. 3, c. 52), ss. 24, 25; Government 

of India Act, 1833 (3 & 4 Will. 4, c. 83), ss. 56, 57; Government of India Act, 
1858 (21 & 22 Viet. c. 106), s. 29; Government of India Act, 1869 (32 & 33 Viet, 
c. 97), s. 8. “ 

(б) By the Indian Councils Act, 1909 (9 Edw. 7, o. 4), a. 2, the number of 
member's of council may be four, of whom two must have been in the service? 
of the Crown in India for at least twelve years. 

(c) India (North-West Piovinces) Act, 1S35 (5 & 6 Will. 4, c. 52), s. 2; 
Government of India Act, 1853 (16 & 17 Viet. c. 95), s. 16; Government of 
India Act, 1854 (17 & 18 Viet. c. 77), s. 4; Government of India Aot, 1858 
(21 & 22 Viet. c. 106), s. 29. 

(d) Indian Councils Act, 1909 (9 Edw. 7, o. 4), s. 3. . 
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Chief Commissioners are still more entirely delegates of the 
Governor-General. Though mentioned by name in at least one* 
Act of Parliament (e), they are appointed, not under any statutory 
authority, but under the inherent powers of the Governor-General 
to administer British territory that is not comprised in any exist¬ 
ing province. The Chief Commissioner of tho Central Provinces 
occupies a position scarcely inferior to that of a lieutenant- 
governor, while the others govern areas of varying size and 
enjoy varying degrees of independence. Such areas, however, all 
rank as local Governments (/). * 

(vi.) Administration. 

1040. The larger provinces, with the single exception of Madras, 
are sub-divided, for administrative purposes, into divisions, each 
under a commissioner (<7); and all are sub-divided into districts, 
each under an officer styLd either collector (/<) or deputy commis¬ 
sioner, which form the ultimate units of administration, corre¬ 
sponding somewhat to an English county. The total number of 
districts in British India is about 250, with an average area of 
about 4,430 square miles, and an average population of about 
931,000 souls (»). 

1041. Tho higher work of the general administration is reserved 
by slatuto ( j) to members of the Indian Civil Service, who are 
selected by open competition in England. Some of tho posts 
originally reserved to them are now \k) open to members of tho 
several provincial services, recruited in India; whilo minor appoint¬ 
ments are held by members of the subordinate services. 

Apart from the general administration, a number of special 
departments have recently grown in importance—such as Public 
"Works, Police, Education, Forests etc.—to which appointments are 
mado on tho same principles, classified as Indian, provincial, and 
subordinate. Military officers are now very rarely employed in 
civil government (l). 

(vii.) Administration in Native States. 

1042. In all Native States the administration is conducted, not in 
the name of the Crown, but in that of the ruling chief, subject to 
the ultimate control of the British Government, exercised through 
a political agent. Power is usually delegated to a diwan, primarily 
a finance minister, and in some of the more advanced States a 

( 0 ) Gtoernmont of India Act, 1870 (33 & 34 Yict. 0 . 3), s. 3. 

(/) As defined in the General Clauses Act, 1897 (X. of 1897), s. 3 (29). 

(</) “ Commissioner ” is defined in the General Clauses Act, 1897 (X. of 
18971, s. 3 (13). * 

(A) “Collector” is defined in tho General Clauses Act 1897 (X. of 1897), 
s. 3(10). 

! ») “ Imperial Gazetteer of India,” Yol. IV., p. 48. 

;) Indian Civil Service Act, 1801 (24 & 25 Viet. c. 54), s. 2. 
k) Government of India Act, 1870 (33 & 34 Viet. 0 . 3), s. 6. 

I) It is estimated that the total number of Englishmen employed in the civil 
government of India is about 1.200 (“ Imperial Gazotteer of India,” Vol. IV., 

P- «). , r 
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council of ministers has been established, who perform both 
•advisory and executive functions; but there is nowhere any consti¬ 
tutional check upon the powers of the chief. Nevertheless, owing 
partly to the indirect control of the British Government, partly to 
its direct authority exercised during frequent periods of minority, 
and partly to other reasons, the system of administration in Native 
States is gradually approximating to the British model {in). 

1043. Among the attributes of sovereignty retained by Native 
States is military, command. They enlist and control their own 
soldiers, both cavalry and infantry, though the number may be 
restricted. Even when these are placed at the disposal of the 
British Government, under the style of Imperial Servico troops, 
they are paid from the revenues of the States and remain under the 
command of their own officors ( n ). 

Sub-Seot. 2 .— Legislation. 

1044. The supreme legislative authority of Parliament over India 
has already been adverted to (o). Legislative authority has also 
been conferred by statute upon the Legislative Council of tile 
Governor-General, on tho Governor-General personally, and on 
local legislative councils. 

1045. The several legislatures in India derive their authority 
from statute. They are, however, not delegates of Parliament, 
but bodies endowed with plenary, though limited, powers of 
legislation (p). Tho existing legislatures are constituted by the 
Indian Councils Act, 1861 {q), as amended by the Indian Councils 
Act, 1892 (r), and the Indian Councils Act, 1909 (s), though some 
of their powers are based upon earlier statutes. 

(i.) The Legislative Council of the Covcrnor-General. 

1046. The supreme legislative body for all India is therein defined 
as “ the Governor-General in Council at meetings for the purposo 
of making laws and regulations,” but is commonly known as the 
Legislative Council of the Governor-General. It consists of the 
executive council (already described), together with “additional 
members,” not less than ten nor more than fourteen in number, 
nominated by the Governor-General, and residont in India (f). In 

(m) Tho collection of land reienue is coming to bo based on definite regulu.. 
tiona ; the administration of justice is coming to be intrusted to regular couits, 
which are required to follow broadly tho codes of British India; the rule of 
law generally is taking the place of aibitrary power; railways and roads are 
being made, and schools, hospitals, and prisons erected. While somo flfates are 
still backward, there are others (of which Mysore and Baroda aro notable 
examples) where representative councils and compulgpry education have been 
introduced. 

(a) “ Imperial Gazetteer of India," Yol. IV,, chap. 3.* # 

(o) Seo p. 500, ante. 

(p) Per Lord Selborne in B. v. JBurah (1878), L. B. 5 Ind. App. 178. 

(iy) 21 & 25 Viet. c. 67. 

(r) 55 & 56 Viot. c. 14. 

(«) 9 Edw. 7, c. 4. 

(0 By the Indian Councils Act, 1909 (9 Edw. 7, c. 41, the number of 
“ additional members ” may be as large as sixty, including those elected under 
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Sect. s. addition, the Lieutenant-Governor or Chief Commissioner of the 

The province where the council may meet is an extra member. Of the. 

Government additional members, at least one half must be persons not in 
injndia. the service of the Crown; and, according to rules made under 
statutory powers, five of them are nominated on the recom¬ 
mendation of tho “non-official additional members” of the four 
larger local legislatures and of the Calcutta Chamber of Com¬ 
merce. The term of office is for two years. There are no regular 
sessions nor any prorogation of the Legislative Council. Meetings 
are held whenever summoned, in practice always at Calcutta or 
Simla. 

Functions. 1047. The council is a legislative, not a debating, body, nor does 
it hold control over finance. But, undor statutory rules made-by 
the Governor-General in Council, power is given to discuss the 
annual financial statement (u), and to ask questions of the member of 
tho executive council in charge of the department concerned ( v ). 

Tho Council is empowered by statute ( w ) to make laws—(1) for 
all persons, courts, places, and thingB within British India; (2) for 
all British subjects and servants of the Crown within other parts 
of India ; (3) for all native Indian subjects, and native officers, 
soldiers, or followers of tho Indian army, in any part of the world; 
and (4) for all persons serving in tho Indian marine : provided that 
no law may bo made repealing or allecting—(1) auy provisions of 
the Government of India Act, 1833 (x) (excepting certain specified 
sections), the Government of India Act, 1853(//), the Government of 
India Act, 1854 ( z) t the Government of India Act, 1858 (a), the 
Government of India Act, 1859 ( b ), or the Indian Councils Act, 
1861 ( c); or (2) any Act of Parliament extending to India passed 
aftor 1860; or (3) any Act enabling the Secretary of State to 
raise money in the United Kingdom; or (4) tho Army Act; or 
(5) which may affect the authority of Parliament, or any part of 

regulations made by tho Governor-General. It is understood that these 
regulations will provide for the spocial election of Mahomedans. 

(n) Uj tho Indian Councils Act, 190!) (9 Edw. 7, c. 4), further power is given to 
tho Governor-General to mate rules for the discussion of any matter of public 
inter eat. 

(*;) Tho business and procedure at meetings is governed by statutory rules 
mado by the council (Gazette of huna, February 6, 1897). Seven mombers 
form a quorum. Tho Governor-General presides, or in his absonco the sonior 
member of tho executive council. Mombers speak seated, and address tho 
president. Each member in turn is ontitlcd to speak once, and the mover has 
a right of reply. Every motion rs decided by a majorrty of votes, with a 
60 cond, or casting, voto to the president. The meetings are open to the public. 

(re) Government of India Act, 1833 (3 & 4 Will. 4, c. 8a), ss. 46, 51, 73; 
Indian Councils Act, 1861 (24 & 25 Viet. c. 67), s. 22; Government of India 
Act, 1865 (28 & 29 Viet. c. 17), ss. 1,2; Indian Councils Act, 1869 (82 & 33 Viet, 
c. 9S), s.l. * 

(k) 3 & 4 Will. 4, c. $5. 

" 0/) 16 & 17 Viet. c. 95. 

(z) 17 & 18 Viet. c. 77. S. 1 of this Act has boon repealed as to the 
United Kingdom only by the Statute Law llevimion Act, 1892 (55 & 56 Viet, 
c. 19); but tho Indian Legislature has no power to repeal it as to India. 

(«) 21 & 22 Viet. c. 106. 

(b) 22 & 23 Viet. o. 41 

(c) 24 & 25 Vrct. fi. p7 
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the unwritten laws or constitution of the United Kingdom, whereon 
«nay depend in any degree the allegiance of any person to the 
Crown (d), or the sovereignty or dominion of the Crown over any 
part of British India (e). 

1048. The Acts of the Legislative Council of the Governor- 
General extend over all British India, including those provinces 
which possess subordinate legislatures of their own. It is the sole 
legislative authority for those provinces which have no local 
legislature (/). A$ a matter of practice, its enactments are often 
brought into operation at different times and to different degrees 
in the several provinces, so that each province may have a body of 
legislation peculiar to itself (g ). 

(ii.) Executive Legislation by the Governor-General, 

1049. In cases of emergency the Governor-General iB em¬ 
powered ( h ) on bis own personal responsibility to mako ordinances 
for the peace and good government of British India, which shall 
have the force of a law passod by the Legislative Council, but only 
for a period not exceeding six months. This power has been exer¬ 
cised about seven times, of which the most recent was in 1907. 

Another exceptional power of legislation is conferred upon 


(it) For the meaning of those words, see Be Ameer Khan (1870), 6 Bengal 
Law Reports, 892. 

(«) The procedure with regard to legislation is as follows (see Rules for the 
Conduct of the Legislative Business oi' the Council of the Governor-General, 
Gazette of India, February G, 1897):—Any member may move for leave to 
introduce a bill. When introduced, the bill is printed, with a full statement of 
objects and reasons; and both bill and stntomont are published in English in 
the Gazette , and also, if noccssary, in any vernacular language. It is then, 
ordinarily, referred to a select committee, of which tho law member must be a 
member and is usually the chairman. Tlio report of the select committoo is 

f uhlished in the Gazette, together with the amended bill if thought necessary, 
t is then again taken into consideration by the council, when any member may 
propose amendments. When passed by the majority of members, tho porsoiuil 
assent of the Governor-General is required to give it validity, and it may subse¬ 
quently bo disallowed by the Crown through tho Secretary of State. In cases of 
emergency, the ordinary procedure can bo suspended and bills passed through 
the council at a single sitting. In practice, all bills aro originated by tho 
Government of India, and are drafted by tho secretary to tho Legislative Council. 
There is no private bill legislation, most of the matters so treated in the United 
Kingdom being dealt with by executive action. All enactments have a short 
title, and are numbered after tho calendar year (eg.. Act I. of 1909). 

(/) Indian Councils Act, 1861 (24 & 25 Viet. c. 67). 

( g) Local codes have been compiled by the legislative department for epch of 
the several provinces, containing (1) the old regulations so far as they may be 
still in force; (2) Acts of the Governor-General in Council of local application; 
(3) regulations for scheduled districts of local application; and (4) Acts of the 
looal legislature, if any. The dates of the latest editions of these local codes 
are: Madias, 1902; Punjab, 1903; Burma, 1899; Bengal,*1905-6; Baluchistan, 
1900; Central Provinces, 1904; United Provinces, 1906; Ajmer, 1905; Coorg, 
1593: Bombay, 1907; Assam, 1897 ; and North-West Frontier Province, 1903. 
In vhe cose of B. v. Burah (1878), L. R. 5 Ind. App. 178, it was held by 
tho Privy Council that tho power to determine whother an Act shall he 
applied locally is conditional legislation and not a delegation of legislative 
power. 

(A) Indian Councils Act, 1861 (24 & 25 Yict. c. 67), s. 23.* 

H.L.-rX . Y 
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the Governor-General in Council (i) (apart from his Legislative 
Council) to make “ regulations,” which have the force of laws, for 
certain backward areas within British India known as “ scheduled 
districts,” whenever the Local Government of such area has sub¬ 
mitted a draft regulation for the purpose. 

< 

(iii.) Loral Legislative Councils. 

1050. Tho subordinate legislative councils are all created by, or 
under, the same statutes (?) as the Legislative Council of the 
Governor-General. They are now seven in* number—for the 
provinces of Madras, Bombay, Bengal, the United Provinces of 
Agra and Oudh (formerly tho North-Western Provinces), the Punjab, 
Burma, and Eastern Bengal and Assam, The maximum number 
of nominated and elected members may vary from fifty to thirty, 
and rules may he made authorising tho discussion of any matter of 
public interest, as well as the annual financial statement and the 
asking of questions (/,). 

1051. Tho Governors in Council of Madras and Bombay had 
legislative powers first conferred upon them in 1807 (0, hut those 
powers were withdrawn in J833 (to), from which date to 1861 the 
Governor-General in Council was tho solo legislative authority for 
all India. 'By the Indian Councils Act, 1801(a), as amended by 
the Indian Councils Act, 1892(e), the Governors in Council of 
Madras and Bombay again received legislative powers, and their 
councils were enlarged with “ additional members” for legislative 
purposes only. The constitution and procedure of these councils 
are similar to those of the Legislative Council of tho Governor- 
General. 

1052. tinder tho same statutes the Governor-General in Council 
was ompowored to create legislative councils for certain existing 
provinces therein named, and also for other provinces whenever a 
lieutenant-governor should be appointed to them. These, however, 
differ from the Legislative Councils of Madras and Bombay in that 
all the members are nominated for legislative purposes e:.ly, 
and that not less than one-third (instead of one-half) of the 
members must be non-official Further, the powers of discussing 
the financial statement and of asking questions have not been 
universally conferred oh these councils. 

The powers of all'the subordinate legislative councils are limited 
both as to local area and to class of subjects (oo). These councils 
may pot pass a law affecting any Act of Parliament, nor (without the 


(») Government of Irriin Act, 1870 (33 & 34 Viet c. 3), as. 1, 2. 

(;) Indian Councijs Act, 1801 (24 & 25 Viet. c. 67), amended by Indian 
Councils Act, 1892 (55 & 56 Viet. c. 14), and Indian Councils Act, 1909 
'9 Edw. 7, c. 4). 

(k) Indian Councils Act. 1909 (9 Edw. 7, c. 4), s. 1. 

(l) Eopealod by stat. (1807) 47 Geo. 3, ness. 2, c. 68. 

(m) Government of India Act, 1833 (3 & 4 Will. 4, c. 85). 

(w) 24 & 25 Viet. c. 07. 

(o) 55 & 56 Viet. c. 14. 

(oed Indian Councils Act, 1861 (24 & 25 Viet. c. 67), ss. 39--43. 
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previous sanction of the Governor-General) altering the Penal 
* Code, .or affecting religious rites and usages, or finance, currenoy, 
post office or telegraphs, patents or copyright, or the army. Every 
Act passed by them requires the personal assent of the Governor 
or Lieutenant-Governor (as the case may be), and has no validity 
until the Governor-General has ‘likewise assented thoreto; it is 
further liable to disallowance by the Crown. 

# (iv.) Legislative Authority outside British India. 

• 

1053. Outside what is technically British India, within “ ad¬ 
ministered” territory (e.g., Beiar), legislative authority is vested in 
the Governor-General in Council, as lopresenting the sovereignty of 
the Crown. In his executive capacity he applies to such territory, by 
means of orders in council, whatever enactments are required. The 
same principle extends to tho residencies arid other stations in 
the occupation of political officers and to military cantonments in 
Native States. Of a similar nature is the legislative authority 
exercised by tho Governor-General in Council undor tho Indian 
Foreign Jurisdiction and Extradition Act, 1879 (p), which corre¬ 
sponds to the similar statuto of Parliament {q). That Act—after 
reciting that, by treaty, capitulation, agreement, grant, usage, 
sufferance, and other lawful means, tho Governor-General in 
Council has power and jurisdiction within divors places beyond 
the limits of British India—proceeds to declare that power and 
regulate its exercise. Inter alia, it extends tho law relating to 
offences and criminal procedure in British India to all European 
British subjects in Native States and to all native Indian subjects 
wherever found; and it enables the Governor-General, by order 
in council (r), to declare the law to be administered in Native 
States under its authority (s). 

(v.) Legislation in Native States. 

1054. Apart from such legislative authority as may be exercised 
by the British Government in the manner described in the pre¬ 
ceding sub-section, the legislative authority in a Native State resides 
in the ruling chief. In a few of the larger States, however, councils 
have been established to assist in the work of legislation it). In 


(p) Act XXI. of 1879. 

( 5 ) Foreign Jurisdiction Act, 1890 (63 & 54 Viot. c. 37). 

(r) These orders are published by the Government of India in volumes entitled 
“ British Enaotments in force hi Native States." • 

( fl ) This legislative authority is now exercised under the Indian (Foreign 
Jurisdiction) Order in Council, 1902, which applies to the territories of India 
outside British India, and also to any other territories iif which jurisdiction may 
be exercised by the Governor-General in Council. The Indian Foreign Juris- 
diction and Extradition Act, 1879 (XXI. of 1879) (quoted above) was repealed 
by the Indian Extradition Act, 1903 (XV. of 1903), which re-enacts only the 
portion relating to extradition. 

(t) In Travancore, for example, a legislative council was established in 1888 
consisting of eight members, of whom three must be non-official. Since its 
establishment it has passed fifty-eight regulations, and thus remodelled almost 
the whole law of the country (“ Imperial Gazetteer of India," Vol. XXIV., 
p. 15). 
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many cases the codes of British India have been adopted with 
modifications. 

In the States attached to Madras, all enactments require to be 
submitted for the approval of the Governor in Council; and in 
the case of Mysore, no laws in force at the date of the rendition 
(1881) can be repealed or modified without the previous consent of 
the Governor-General in Council; but as a general rule no direct 
supervision is exercised over the legislative powers vested in a 
ruling chief. , 

Sub-Sect. 3. — Judicial. 

(i.) The Privy Council. 

1055. The final appellate judicial authority in British India, as in 
other dependencies of the Crown, is vested in the Sovereign in 
Council, now exercised through the Judicial Committee of the Privy 
Council, as established in 1888 (u). This was first recognised by the 
charters constituting mayors’ courts for the presidency towns in 1726, 
was more definitely regulated in the statute and charter constituting 
the Supreme Court at Calcutta in 1778 (a), and was indirectly ex¬ 
tended to the provincial courts of the Company in Bengal in 1780 ( b ). 
The procedure with regard to appeals to the Privy Council is now 
contained in the charters of the High Courts and in the Code of 
Civil Procedure ( c ), subject to any rules that may be made by the 
Sovereign in Council, and subject also to the unqualified exercise of 
the Sovereign’s ploasure to reject or receive any appeal ( d ). 

1056. In civil casos an appeal (e) to the Privy Council lies, as of 
right, from any court of final appellate jurisdiction in India against 
any final judgment, decree, or order, provided that the amount or 
value of the subject-matter in dispute is not less than Ks.10,000 
(say £667); and also provided that, when the judgment appealed 
from affirms the decision of the court immediately below, the appeal 
involves some substantial question of law. 

An appeal may likewise be granted against a final judgment of 
less value, and against any preliminary or interlocutory judg¬ 
ment, if the court certifies that the case is a fit one for appeal (J). 


(«) Judicial Committee Act, 1833 (.> & 4 Will. 4, c. 41). See also pp. 679 et eeg., 
ante., and titlo Courts, Vol. LX., p. 27. 

(a) East India Company Act, 1772 (13 Geo. 3, c. 63). 

(b) East India Company Act, 1780 (21 Geo. 3, c. 70). 

(c) Act V: of 1908, ss. 109—112. 

(d) The rule ns to special leave to appeal in oriminal cases was thus laid 

down iic lie Billet (1887), 12 App. Cos. 459, P. 0.: “Her Majesty •will not 
review or interfere with the courso of criminal proceedings unless it is shown 
that by a disregard of the forms of legal process, or by some violation of the 
principles of natural justice, or otherwise, substantial and grave injustice has 
been done.” r 

(e) Letters patent for the High Court of Judicature at Fort William in 
Bengal, boariug date December 28, 1865, Statutory Buies and Orders Revised, 
Vol. VI., India, p. 3, paroa. 39—42, and Code of Civil Procedure, 1908 (Act V. 
of 1 908), ss. 109 —111. See also Radha Krishn Bat v. Rai Krithn Chand (1901), 
L. It. 28 Ind. App. 182; and Mali Chand v. Oanga Parthad Singh, Ex parte 
Molt Chand (1901), L. B. 29 Ind. App. 40. 

(/) Whore a decree of a High Court affirms the decree appealed from leave 
to appeal ought not to be given unless there is, as required by s. 696 (now a. Ill) 
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The mode of appeal is by petition to the court whose judgment bikjt. s. 
*is complained of, within six months from the date of such judgment, The 
praying for a certificate of value or fitness; and when the certificate Government 
nas been granted, the appellant must give security for the costs of h* India, 
the respondent and deposit the money required to defray the expense 
of copying the record. It is the <futy of the court to transmit, in 
addition to the record, a copy of the reasons of the several judges 
for and against the judgment appealed against. 

*1067. In criminal cases the only right of appeal is that granted Criminal 
under the High Court charters ( q) against any judgment etc. in the a PP eal * 
exercise of the original criminal jurisdiction of the High Court, or 
in any criminal case where a point of law has been reserved for the 
opinion of the High Court, provided that the court declares the case 
to be a fit one for such appeal, and under such conditions as it may 
require. 

(ii.) The High Courts. 

1058. The local courts of judicature in British India, both civil Local court*, 
and criminal, are constituted partly by statute and royal charter nrfd 

partly under Acts of the Indian legislatives. The superior courts, 
exercising the highest criminal and civil jurisdiction within their 
respective provinces are called High Courts, Chief Courts, or Courts 
of Judicial Commissioners ( k). 

1059. The High Courts— four in number, at Calcutta, Madras, nigh Court* 
Bombay, and Allahabad—are constituted by charters or letters 

patent under the Indian High Courts Act, 1861 (i). They represent 
an amalgamation of the former Suprome Courts appointod by the 
Crown since 1773 with the Sadr Adulate, or appellate courts of the 
Company, and many of their powers are inhoiited from both these 
tribunals (j). 

Each High Court consists of a Chief Justice and not more than 
fifteen judges, appointed by the Crown and holding ofiice during 
pleasure. The Chief Justice must be a barrister or advocate; the 
judges must bo either—(1) barristers or advocates of five years’ 
standing ; or (2) members of tho Indian Civil Service of ten years’ 
standing who have served for three years as a district judge; or 
(8) persons who have held subordinate judicial office for five years; 
or (4) pleaders of ten years’ standing. There is a further proviso 
that one-third of the judges must be barristers or admeates, and 
that one-third must be members of the Indian Civil Service. As a 

of the Civil Pioceduio Code, Borne substantial question of law involved. An 
appeal admitted contrary to that section will be dismissed without being beard 
(Karumpanan Bervai v. ISrinivatan Ckeiti (1901), L. R. 29 Ind. App. 88). 

( g ) Letters Patent for the High Court of Judicature at Port William in 
Bengal (see note (e) on p. 604, ante), para. 41. When a vakil was struck off the 
rolls on the ground that he had been convicted of forgery, it was held that no ' 
appeal lay to tho King in Council, aa that would be indirectly an appeal from 
a conviction (Re Iiajendro Nath Muleerji (1899), L. It. 26 Ind. App. 242). 

(A) All of these are included in the definition of “ High Court,’ 1 with reference 
to civil proceedings only, in the General Clauses Act, 1897 (X. of 1897), s. 3 (24). 

(0 24 & 25 Viet 0. 104. 

(/) See ss. 9 and 11 of tho Indian High Courts Act, ,1801 (24 & 25 Viet, 
o. 104), and paras. 19—21 of the letters patent. 
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Jurisdiction. 


matter of fact, every High Court usually includes more than one 
native of India. 

1060. The jurisdiction of the High Courts, while derived from 
the statutory charters constituting them, includes certain powers 
inherited from the former Supreme Courts (A). Their jurisdiction is 
original, appellate, and revisional. 

The High Court at Calcutta (technically styled “ the High Court 
of Judicature at Port William in Bengal”) may be taken as 
typical. It is a court of record, and a court of oyer and terminer 
and gaol delivery for the territories under its jurisdiction. Its 
ordinary original criminal jurisdiction is exercised within the local 
limits of the presidency town ( i.e ., Calcutta), and also extends 
over all persons not within the jurisdiction of any other Indian 
court over whom the former Supreme Court had jurisdiction (l). 
Its extraordinary original criminal jurisdiction extends over all 
persons residing in places over which the former Sadr Adalat had 
jurisdiction (m). 

Its ordinary original civil jurisdiction is likewise exercised within 
the local limits of the presidency town, with the exclusion of suits 
within the jurisdiction of the small cause court (■«)• Its extra¬ 
ordinary original civil jurisdiction enables it to remove and try any 
suit brought in a subordinate court subject to its superintendence, 
either on agreement by the parties or for purposes of justice (o). 

It is a court of appeal from nil courts, criminal and civil, subject 
to its superintendence (p). It possesses largo powers of reference 
and revision over subordinate criminal courts (q). 

As regards special branches of the law, it possesses the powors 
with respect to the persons and estates of infants and lunatics exer¬ 
cised by the former Supreme Court (r); it acts as a court for the 
relief of insolvent debtors (s), and exercises the powers of the 
former Supreme Court in civil and criminal admiralty proceed¬ 
ings (t), in testamentary and intestate jurisdiction (a), and in 
matters matrimonial between Christian British subjects ( w). 

It is empowered to appoint clerks and other ministerial officers (v), 
and to admit to practice advocates, vakils, and attorneys ( a ). 


(Jfc) In the case of Snrendranalh Bnnerjca v. Chief Justice and Judges of the 
Jligh Court of Bengal, (1S83) L. It. 10 Ind. App. 179, it was held by the Privy 
Cuuncil that the powor of the High Court to punish for contempt of court was 
a power inherited from tho Supreme Court as part of the common law of 
England introduced by the original charter. 

S Letters patent, para. 22. 

.) Ibid., para. 24. 

(n) Ibid., paras. 11. 12. 

(o) Ibid., para. 13. ® 

■ (p)/fil’d., paras. 15, r ‘27. 

I q) Ibid., para. 28. 

r) Ibid., para. 17. 

s) Ibid., para. 18. 

t) Ibid., paras. 32, 33. 

u) Ibid., para. 34. 
w) Ibid., para. 33. 
x) Ibid., para^S., 
a) Ibid., paras. 9, 10. 
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It is also, by statute ( b ), expressly charged with the superintend- *• 

• ence of all subordinate courts in Bengal, and with the framing of The 
rules for the conduct of business, subject to the sanction of the Government 
Governor-General in Council. hi India. 

1061 . Any function of the High Court, in the exercise of either Powers of > 
its original or its appellate jurisdiction, may be performed by a )udge * 
single judge or by a division court; and if the judges in a division 

court should be equally divided in opinion, then the opinion of the 
senior judge is to .prevail (c). 

1062 . In civil, but not in criminal, cases an appeal lies to the Appeals, 
court in its appellate jurisdiction from any judgment of a single 
judge, and from the judgment of a division court whenever the judges 

are equally divided in opinion and do not number a majority of the 
whole of the judges ( d ). The right of appeal from other judgments 
is to the Privy Council. 

1063 . When the court sits to exerciso its original jurisdiction, Procedure, 
criminal or civil, the right of audience is confined to advocates, wljo 

must be instructed by attorneys. Before the court in its appellate 
capacity vakils aro entith d to appear. All proceedings in a High 
Court are conducted in the English language. Trial by jury (con¬ 
sisting of nine jurors) is the rule in original criminal cases, but 
juries are never employed in civil cases in India. 

1064 . The jurisdiction of the High Court at Calcutta is not con- Extent of 
fined to the existing province of Bengal, but oxtends over the junction, 
recently constituted province of Eastern Bengal and Assam, which 

was under the jurisdiction of the former Supreme Court. On the 
other hand, Sind is excluded from the jurisdiction of the High 
Court at Bombay, and Oudli is similarly excluded from the juris¬ 
diction of the High Court at Allahabad, the powers of a High Court 
in both these cases being oxercised by judicial commissioners. 

The High Court at Allahabad is distinguished from the other 
three High Courts, in that it does not possess any ordinary original 
jurisdiction, except in criminal proceedings against European British 
subjects. 

1065 . Outside the provinces above mentioned, most of the fuuc- Chief Court* 
tionB of a High Court are vested in courts created by the Indian 
Legislature. 

In the Punjab (since 18G6) and in Lower Burma (since 1900) 
these are styled Chief Courts, composed of a chief judge and judges 
appointed by the Governor-General in Council; elsewhere th# courts 
are composed of ono or more judicial commissioners, who are usually 
appointed from the Indian Civil Service. # Their functions, are 
entirely appellate and revisional, except as regards criminal juris¬ 
diction over Europeau British subjects, ancl except also that* 
the Chief Court for Lower Burma has been granted original 

(5) Indian High Courts Act, 18G1 (24 & 25 Yict. o. 104), a. 16. 

(c) Letters patent, para. 36. 

(d) Ibid., para. 16. • * 
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Sect. 8. jurisdiction, criminal and civil, within the limits of Rangoon* 
The because of its analogy to a presidency town. 

Government 

in India. (iii.) Inferior Criminal Courts. 

inferior 1066. Subordinate to the provincial High Courts, by whatever 

criminal name they may be called, are the inferior criminal and civil courts, 
courts. Under the Code of Criminal Procedure, 1898 (e), the style and 

the powers of inferior criminal courts are uniform throughout 
British India. They consist of courts of sessions and courts qf 
magistrates (/). 


Courts of 1067. Courts of sessions are presided over by sessions judges, or 
sessions. additional and assistant sessions judges, usually appointed from the 
Indian Civil Service, who are competent to try all persons duly 
committed and to award any authorised sentence (p). 


Magistrates. 1068. Magistrates, who are appointed from the Indian or the 
Provincial Civil Service, are graded in three classes, according to 
the sentences of imprisonment and fine which they are authorised 
to pass and their power to commit for trial to a court of 
session (7i). 

In certain areas—described as “non-regulation”—the local 
Government is empowered to invest the district magistrate with 
power to try all offences not punishable with death ( i ). Provision is 
also made for the appointment of honorary or special magistrates (k), 
presidency magistrates (Z), and cantonment magistrates for military 
stations (m). in Madras and (to a loss extent) Bombay minor 
correctional powers are intrusted to village head-men ( n ). 


Mode of 1069. All trials before a court of session must be either by a jury 

trial. or with the aid of assessors, according to the general orders of the 

local Government (o). 

The jury consists of any uneven number of jurors up to nine 
which may be prescribed (p). The verdict of a majority prevails, 
unloss the judge disagrees so completely that he considers it neces¬ 
sary for the ends of justice to submit the case to the High Court 
(or its equivalent), which is then empowered to acquit or convict, 
and to pass sentence (q). 

Assessors may be two or mere in number, at the discretion of 
the judge (r), who is required to record the ofrinion of each of 


(c) Act V.'of 1898. 

if) Ibid., s. 6. "Magistrate” is defined in the General Clauses Aot, 1897 
(X. of 1897), s. 3 (31). 
fa) Ibid., ss. 9, 31. 

(A) Ibid., ss. 10—17, 32—38. 

(t) Ibid., ss. 30, 34. • 

Yft) Ibid., ss. 14—17.«. 
m Ibid., ss. 18—21. 

(m) Ibid., bs. 1,13, and s. 3 of the Cantonments Act, 1880 (Act III. of 1880), 

(n) Code of Criminal Procedure, 1898 (Act V. of 1898), s. 1. 

(o) Ibid., ss. 268, 269. 

(p) Ibid., 8. 274. 

fa) 1 bid., ss 306, 307. 

(r) Ibid., s. 284.. t 
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them, but in giving judgment is not bound to conform to thoir *> 

. opinions (*). The 

All sentences of death must be confirmed by the High Court (or Government 
its equivalent) before execution (t); fcnd the prerogative of mercy is hi India, 
exercisable by both the local Government concerned and the 
Governor-General in Council (a).. 

1070. The right of appeal given by the Code of Criminal Procedure Appeal, 
is very wide. Against a judgment of acquittal, whether original or 
appellate, the local Government may direct that an appeal be pre¬ 
sented to the Higli Court (or its equivalent) (6). 

Any person convicted may appeal on a matter of fact as well as a 
matter of law, except where the trial was by jury, in which case the 
appeal lies on a matter of law only (including the alleged severity of 
a sentence) ( c), and except also when the sentence does not exceed 
one month’s imprisonment or a fine of Ks.50 (d). 

The appeal is ordinarily to the court of next higher jurisdiction (c). 

The appellate court may hear further evidence, may reverse or 
modify the sentence (so as not to enhance it), provided that the 
verdict of a jury may not be altered unless the court is of opinion 
that such verdict was erroneous owing to a misdiiection by the judge 
or to a misunderstanding of the law by the jury (/). 

When the judges composing the appellate court are equally 
divided in opinion, the case must be laid before another judge of 
the same court, whose opinion is final (//). 

In addition to the procedure on appeal, sessions judges and 
district magistrates have large powers of calling for records of 
inferior courts and reporting to the High Court (h); while the High 
Court (or its equivalent) is empowered, under its rovisional juris¬ 
diction, even to enhance the sentence in cases so referred to it or 
called for by itself (i). 


(iv.) Inferior Civil Courta. 

1071. The inferior civil courts are constituted by special Acts, inferior ©irii 
which vary considerably for different provinces (k), though their courts. 


Code of Criminal Procedure, 1698 (Act Y. of 1898), s. 309. 

Ibid., s. 381. 

Ibid., a. 402. 

(6) Ibid., b, 417. 

(e) Ibid., s. 418. 

(d) Ibid., s. 413. 

(e) Ibid., 88. 407, 408, 410. 

(/) Ibid., a. 423. 

(gr) Ibid., 8. 429. 

(h) Ibid., 88. 433—438. 

Ibid., s. 439. 

(A) For Bengal, Eastern Bongal, the United Provinces, and Assam, the 
Bengal, North-Western Provinces and Assam Civil Courts Act, 1887 (Act XII. * 
of 1887); for Madras, Madrus Civil Courts Act, 1873 (Act III. of 1873); for 
Bombay, Bombay Civil Courts Aot, 1869 (Act XIY. of 1869); for the Punjab, 
Punjab Courts Act, 1884 (Act XYILL of 1884); for the Central Provinces, 
Central Provinces Courts Act, 1904 (Act IL of 1904); for Lower Burma, Lower 
Burma Courts Ad;, 1900 (Act VI. of 1900); for the North-West Frtmtior 
Province, Regulation VII. of 1907. , • 
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Shot. 8. procedure generally is regulated by the Code of Civil Procedure (Z), 
The and in particular by the rule that every suit must be instituted in 

Government tho court of the lowest grade competent to try it (m). The classes 
in Indi a, of courts often have different names in different provinces; some* 
times the number of classes extends to six or oven eight; and in the 
areas before described as “ non-regulation,” judicial functions are 
usually vested in officers of the ordinary administrative staff. 

jurisdiction. 1072. The scheme of inferior civil courts in Bengal may be taken 
as representative of an advanced province («). e 

The highest court is that of the district judge (o), who is the same 
person as the sessions judge for criminal cases. His jurisdiction 
extends to all original suits, of whatever amount and character, 
which are cognisable by civil courts; and he is further empowered 
, to supervise and distribute business among all the other courts 

within his district. 

Next to the district judge are subordinate judges, whose juris¬ 
diction is co-Gxtensive with that of the district judge; and below 
them are munsifs, whose jurisdiction is ordinarily limited to suits 
of which the value does not exceed Rs. 1,000 (say i(>7), but may be 
extended to tho limit of Rs.2,000. 

In addition, there exists special courts of small causes, with 
summary jurisdiction and a restricted right of appeal, for the trial 
of simple money suits not exceeding Rs.oOO in value, which limit 
may be extended to its.1,000 (p). in the presidency towns these 
small cause courts may dispose of esses where the value of the 
subjoct-matter does not exceed Bs.2,000, or even more when the 
parties consent (</). 

Subordinate judges and munsifs are appointed from tho sub¬ 
ordinate judicial service, on the recommendation of the High Court, 
and are almost universally natives of India. Civil suits are never 
tried by jury. 

Appeals, 1073. The latitude of appeal is as wide as in criminal cases, 
being always to the court of next higher jurisdiction, with a second 
appeal to the High Court (or its equivalent) on any of the following 
grounds—namely, (1) the decision (r) being contrary to some specified 
law or usage having tlie force of law-; (2) the decision having failed 
to determine some material issue of law or usage having the force 
of law; (8) a substantial error or defect in the procedure as pre¬ 
scribed by the Ode ,or any other law, which may possibly have 

(/) Code of Civil Procedure, 1908 (Act V. of 1908). 

(in) I&id., s. 15. 

(n) “ Imperial Gazetteer of India,” Vol. IV., p. 150. 

(o) “ District judge" is defined in the General Clauses Act, 1897 (Act X. of 

1897), s. 3 (15). • 

• (p) These courts are,established for the several provinces under the Provincial 
Small Cause Courts Act, 1887 (Act IX. of 1887). 

(q) These courts are established for the presidency towns under the Presidency 
Small Cause Courts Act, 1882 (Act XV. of 1882). 

(r) It should be remarked that “ decree, preliminary or final ” is the term 
used for the formal expression of an adjudication of any court (Code of Civil 
Procedure, 1908 (Aot V. of 1908), s, 2 (2)); whereas “judgment” means the 
statement given by t£ie judge of tho grounds of a decree (ibid., s. 2 (9)). 
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produced error or defect in the decision of the case upon the 
merits (*). 

1 Ab in the case of the criminal courts, the High Court exercises, 
in addition to appoal, general powers of revision (t). 

(▼.) Criminal Jurisdiction over Eurojnan Untith Subjects (u). 

1074. European British subjects formerly possessed certain 
special privileges in the criminal courts. Ono of these privileges 
was that no magistrate or judge could exercise jurisdiction over 
them unless he ^ad been appointed a justice of the peace and was 
also himself a European British subject. 

Since 1884 (v ) this rule of law has been modified by making 
every sessions judge, district magistrate, and presidency magistrate 
ex officio a justice of the peace, and conferring upon them a limited 
jurisdiction over European British subjects, whether they are 
themselves such or not. 

But a European British subject still possesses the following 
privileges: He may claim a trial by jury in all cases (x), and the 
jury must be a mixed one, one-half being Europeans or 
Americans (,y); in all cases punishable with death or transportation 
for life his trial must be before a High Court (a); he is given a right 
in the nature of a writ of habeas corpus throughout India (b), 
whereas for natives such right is limited to the presidency towns; 
and he is exempt from the criminal jurisdiction of any Native State. 
There is also a statutory provision (c) prohibiting the Governor- 
General in Council from making any law, without the previous 
consent of the Secretary of State, that would empower any court 
other than a chartered IJigh Court to sentence to death a European 
British subject (as thore defined). 

Under the Criminal Procedure Code(<Z), any European (not 
being a European British subject) or American may claim, in the 
case of a trial before a jury or assessors, that one half of the jury 
or assessors shall be, if practicable, Europeans or Amoricans. 

(vi.) Union of lixecutioe and Judicial Functions («). 

1075. In accordance with the practice inherited from the 
days of native rule, all the subordinate duties of government— 

(*) Code of Civil Procedure Act, 1908 (Act V. of 1908), s. 100. 

(t) Ibid., b. 115. 

(m) In the Code of Criminal Procedure, 1898 (Act V. of 1898), a. 4 (1) ( 1 ), 

“ European British subject” is interpreted to mean “any subjectof ilia Majesty 
born, naturalised, or domiciled in the United Kingdom, or in any of the European, 
American, or Australian Colonies or Possessions of 11 is MajeBty, or in the Colony 
of New Zealand, or in the Colony of the Cape of Good Hope or Natal f and any 
child or grandchild of any such person by legitimate descent.” 

(«) Act HI. of 1881, s. 3, amending & 443 of the Code of Criminal Procedure, 
1882 (Act X. of 1882). 

(x) Code of Criminal Procedure Act, 1898 (Act V. of 1898), a. 451 (1). , 

(v) Ibid., a. 451. 

(a; l bid., s. 447 (2). 
lb) Ibid., s. 456. 

(c) Government of India Act, 1833 (3 & 4 Will. 4, c. 85), s. 46. 

(d) Code of Criminal Procedure, 1898 (Act V. of 1898), ss. 466"-463, 

(a) “Imperial Gazetteer of India,” Yot IV., pp. 153, 154. 
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ArxTT. s. administrative, fiscal, and judicial—are still performed in some 

The of tho backward tracts of India by the same officials. But in 

proportion as the administrative system has gradually become 
in Ind ia, more complex, courts of civil Justice have attained a status of 
Union of . independence, while criminal jurisdiction continues to be exercised 
executive by the same persons as govern districts and supervise the police. 

f D n tions* 11 -^ e . c °M ecfcor or deputy commissioner is responsible for the entire 

aavaom administration of criminal justice in his district, subject to the 

jurisdiction of the sessions judge. As district magistrate, though 

he may not often sit in court, all the assistant magistrates arp 
directly subordinate to him; and he possesses' large powers of 
control over their jurisdiction if). 

(vii.) Revenue Court*. 

Revenue 1076. Apart from the ordinary civil courts, there exists in India 

courts. a peculiar jurisdiction, arising from the importance of the land 
revenue, which may to some extent be compared with the old 
Exchequer jurisdiction in England. Revenue courts (</), as they are 
called, while constituted primarily for the purpose of determining 
and collecting revenue, have also had at various times large powers 
intrusted to them for the decision of questions connected with rent 
and tenancy and extending to possessory title. 

These courts are presidod over by the collector or deputy com¬ 
missioner of tho district, or by subordinate fiscal officials; and 
thoir jurisdiction varies widely in tho several prov nces. The 
tondency of modern legislation is to confine their powers to the 
collection of revenue, and to relegalo rent suits as well as all 
questions of title to tho civil courts. In the less advancod provinces 
civil and revenue jurisdiction is usually vested in the same 
persons (h). 

(viii.) British Courts outside British India 

Courts outside 1077. Outside British India the courts that exercise jurisdiction, 

British ludia. criminal and civil, under powers conferred upon them by the 
executive authority of the Govern or-General in Council are closely 
modelled, so far as the circumstances admit, upon the courts of 
British India. Just as the legislation in force in theso “ adminis¬ 
tered areas ” is applied by executive authority, so the ordinary 
officials are clothed by the same authority with judicial powers, 
graduated as in British India. The head of the local administration 
is usually constituted a .High Court, and thus becomes the final court 
of appeal;.hut the criminal jurisdiction over European British 
subjects is always reserved lo a High Court in British India. 

( f) In tho prosont year (1900) a scheme has been approved—to bo at first 
applied only to Bengal—by which the whole series of criminal courts will be 
separated from the ordinary administration, just as the civil courts already 
.have been, and placed binder a magistrate in the judicial line of the service, 
independent of tho present district magistrate, while the latter will retain his 
existing control of the police, and also wide powers for the prevention of crime 
and suppression of disturbances. 

(y) "RevenueCourt'*is defiuod in the Code of Civil Proceduie, 1908 'Act Y. 
of 1908), s. 5 (2). 

(A) “ Imperial Gazetteer of India,” Yol. IV., p. 153. 
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(ix.) Courts in Native States, 

1078. Subject to what has been already staled with regard to 
personal jurisdiction over European British subjects and territorial 
jurisdiction over residencies, cantonments, and railways vested 
in British courts, the constitution and extent of the judicial 
authority in Native States depends upon the rank of the several 
States as recognised by the Government of India ( i). 

In all the larger States the ruling chiefs themselves possess the 
supreme judicial authority, extending to the power of life and death 
•ver their own subjects, though there is a growing tendency among 
them to delegate jurisdiction to regular tribunals modelled on 
those existing in British India, with an ultimate appeal to the 
chief in person. 

In States of smaller size all heinous cases must be submitted to 
the political agents (/c). 

And there are a considerable number of so-called States whose 
size is so insignificant that their chiefs are permitted to exerciso 
no judicial authority, criminal or civil, which is ontirely vested 
in British officers. Criminal jurisdiction over European British 
subjects is always reserved to some High Court in British India (l). 

Sect. 4.— The Law oj India. 

Sub-Sect. 1 .—In Central. 

1079. The law in force in Bi itish India is derived from many 
different sources. Apart from direct legislation, which has been 
continually extending its domain, the main sources are two-fold— 
(1) The personal law of the natives of the country, Hindu, 
Mahomedan, and others ,* and (2) the English law introduced by 
English settlement and conquest. In former times these two 
sources of law were to some oxtont antagonistic to one another, 
being administered by courts of rival jurisdiction and over distinct 
areas of territory. 

To the present day all questions relating (e.g.) to inheritance or 
marriage among the natives are decided in accordance with the 
interpretation to be placed upon the Shastras of the Hindus, or 

(*) Under the Code of Civil Procedure, 1908 (Act V. of 1908), a. 44, th 
Governor-General in Council is empowered to provide for the execution in 
British India of the decrees of civil and ievenue courts in Native States. 

(ft) In no case, however, is there any right of appeal to the King in Council 
from the Judicial court of a political agent ( Hvmchand Devchand y. Azam 
Sakarlal Chhotamlal (1905), L. It. S3 Ind. App. 1). 

(/) By wav of example, reference may be made to the judicial system in 
the Central India Agency, which consists of no less than 148 Static of very 
varying size and status. Of these only seven poesess (without special authorisa¬ 
tion) full powers of life and death. In the others, thg criminal and civil juris¬ 
diction of the political officers is graded according to the system prevailing m 
British India, and the appellate powers of a High Court are vested in the ageqj 
to idle Governor-General. In the large State of Gwalior a similar gradation of 
courts (with vernacular titles) was introduced as early as 1888; and codes, based 
on those of British India, hut modified to suit local customs, were adopted in 
1895. The Maharaja retains the power of hearing in person appeals against the 
decisions of the highest court, ana all sentences of death must be submitted to 
him for confirmation (“ Imperial Gazetteer of India,” Yol. IX., pp. 375—378). 
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8*ot. 4. apon the commentaries on the Koran, both of which lay claim to 
The Law of divine authority; and a largo field is left to be determined by 
India. family custom or tribal and local usage. 

When native law was defective or inapplicable, the decision of 
the courts established by tho East India Company throughout India 
was to be governed by the principles of justice, equity, and good 
conscience (in); and this rule, undor the influence of English judges, 
necessarily led to tho introduction of much English law. 

On the other hand, the Supreme Courts established by the Crown 
in the three presidency towns knew no other law than the law of 
England, which they administered within their'local jurisdiction 
and applied to all European British subjects. 

This antagonism between two different systems of law was prac¬ 
tically abolished after the government passed from the Company to 
the Crown. The Sadr Adalats of the Company and the Supreme 
Courts of tho Crown were then merged in tho existing High 
Courts (n), while tho new legislative council was enabled to carry 
out promptly large moans of codification that had long been in 
preparation. 

Sub-Seox. 2. — Statute Law. 

Application of 1080. By the Royal Charter of 172G establishing mayors’ courts 
Eugliah law. j n the throe presidency towns (o) of Calcutta, Madras, and Bombay, 
all unrepealod Acts of Parliament prior to that date, togethor with 
the common law of England as it existed at that date, so far as 
such Acts and such law wero applicable to local circumstances, were 
given the force of law in those towns (p). 

Acts of Parliament passed since 17‘26 are of force in India, 
if they, expressly or by nccossary implication, extend to India, 
subject, however, to a limited power of amendment (q) conferred on 
the Indian legislature (r). 

Regulations. 1081. Statutory power to regulate both the law and the pro¬ 
cedure adopted in the courts of the East India Company was first 

( in ) These words first appear in Regulation (Bengal) VII. of 1S-J2. They are 
incorporated in tho Letters Patent of the High Courts (para. 10), and also in the 
Laws Acts of the several provinces. 

By the Indian High Courts Aob, 1861 (24 & 25 Viet. c. 104]. 

(o) “ Presidency town ” is defined in the General Clausos Act, IM)7 (Act X. of 
1807), s. 3 (41); and by th© Burma Courts Act, 1872 (Vlt. of 18721, s. 7, the law 
administered by tho High Court at. Calcutta in the exercise of its oulinary 
oiiginul civil jurisdiction is extended to Rangoon. 

(p) Pee Lyons (Mayor) v. East India Co. (1836), 1 Moo. P. O. C. 175 (which 
derailed that f tho English law incapacitating aliens from holding real cstato had 
never been expressly introduced ifito Bengal, and that the Charitable Uses Act, 
1735 (9 Geo. 2, o. 36), did not apply to India); and Ram Coomar Coondoo v. 
Ch under van to Mookerjee (1876), 2 App. Cas. 186, P. C. (which decided that the 
English laws of maintenance and champerty are not of force in India). 

(q) Indian Councils Acfc, 1861 (24 & 25 Viet. c. 67), ss. 22, 42. 

(r) A revised edition of these Acts, under the title of “ A Collection of Statutes 
relating to India," was published at Calcutta by the authority of the Government 
in two volumes in I860 and 1901. It contains only three statutes (10 Will. 3, 
c. 22; 11 Will. 3, o. 12 ; and 7 Ann. c. 6) passed before 1726, which are believed 
to be still of possible application to the presidency towns. It omits all statutes 
passed since 1861 which have been locally repealod in India; and it contains 
a list of suob statutes, and of statutes which have been modified by the Indian 
legislature. 
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conferred upon the Governor-General in Council of Bengal by the Skct > <• 
Regulating Act of 1772 («), as amended in 1780 (t). It was extended The Law of 
’ to Madras and Bombay in 1807 (u), but was withdrawn from India , 
them in 1833 («), from which dfyte to 18G1 (x) the Governor- 
General in Council was the sole legislative authority for all British 
India. 

Enactments passed under tlies^oarly statutory powers are known 
as Regulations; and many of them are still in force, among which 
it is sufficient to specify Regulation VIII. (Bengal) of 1793, declaring 
permanent the settlement of the land revenue of Bengal. 

Sub-Six r. 3. — Codification, 

1082. The Government of India Act of 1833 (y) added a law Codification, 
member to the Governor-General’s Council, and also provided for 

the appointment of a Law Commission in India with the law 
member as its head (a). Under this Commission the Penal Code 
was draftod, though this did not bocome law until 18(50. 

A second Commission, appointed under tho Government of India 
Act of 1853 (h), sat in England, and drafted the Codes of Civil and 
Criminal Procedure, which were passed into law in 1859 and 18G1 
respectively, thus completing tho Jiold of adjective lftAV. 

A third Commission was appointed in 1801, with tho duty of 
framing a body of substantive law, for which the law of England 
should he used as basis; but, after several draft Acts hod been sub¬ 
mitted, this Commission came to an end in 1870. 

In the meantime a number of minor codes had been passed by 
tho Legislative Council (c); and it was finally decided that the 
work of further codification should be curried out in India rather 
than in England. 

(i.) The Penal Code, 

1083. The Indian Penal Code (il), though originally drafted by Penal Code. 
Macaulay in 1839, did not become law until 18(50, and ibis code has 

since required very few amendments. Including these amendments, 
which, according to the Indian method of legislation, are always 
incorporated into the original Act, it consists of 511 sod ions, which 
are arranged under twenty-three chapters: (1) introduction, con¬ 
taining provisions relating to personal application, local extent, and 
saving for other laws; (2) general explanations, consisting of an 
elaborate interpretation clause; (8) punishments, which are eight in 
number—death, transportation (ns a rulo for life), penal servitude 

East India Company Act, 1772 (13 Geo. 3, c. 63), a. 36. 

East India Company Act, 1780 (21 Geo. 3, c. 70), s. 23. 

u) Now repealed, 47 Geo. 3, sots. 2, c. 68. 

v) Government of India Act, 1833 (3 & 4 Will. 4, o. 85), s. 50. 

! x) Indian Councils Act, 1861 (24 & 25 Viet. c. 67), 
y) 3 & 4 Will. 4, c. 85. 

a) The first law member was Macaulay. • • 

(5) 16 & 17 Viet. o. 95. 

(cj These were chiefly drafted by Sir II. S. Maine and Sir James Stephen. 

(<f) Act XLV. of I860, as amended by Acts VI. of 1861. the repealing Act, 

1870 (XIV. of 1870), XXVII. of 1870, XIX. of 1872, Indian Oaths Act, 1873 
(X. of 1873), VHI. of 1882, and Indian Penal Code Amendment Act, 1898 (IV. 
of 1898). 
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(for Europeans), imprisonment (rigorous and simple), detention in a 
reformatory (for boys under sixteen),- whipping (only for males 
under forly-six), forfeiture,and fine; (4) general exceptions, stating 
the facts which negative responsibility or justify acts otherwise 
criminal; (6) abotment; (6), (7), (8), (9), (10), (11), (12), (18) offences 
aguinst the State, relating to the army and navy, against public 
tranquillity, by or relating to public servants, contempts of the 
lawful authority of public servants, against public justice (including 
false evidence), relating to coin and Government stamps, and relating 
to weights and measures; (14) and (16) offences affecting the public 
health, safety, convenience, decency, and morals, and relating to 
religion ; (1G) offences affecting the human body, among which 
murder is carefully distinguished from other kinds of culpable 
homicide; (17) offences against property, among which “dacoity” 
is defined as robbery by five or more persons ; (18) offences relating 
to documents (including forgery) and to trade or property marks; 
(19) criminal breach of contracts of service, strictly limited to cases 
of great social inconvenience; (20) offonces relating to marriage, 
including adultery as a crime ; (21) defamation, with no less than 
ten excepted cases whore imputations prejudicial to character are 
tolerated; (22) criminal intimidation, msult, and annoyance; 
(23) attempts to commit offonces (e). 

(ii.) The Criminal and Civil Procedure Codes. 

1084. The original Code of Criminal Procedure, as passed in 
1861 (J), was revised and consolidated in 1882 (p), and again in 
1898 (/i). This last revision, which repealed and replaced no less 
than eighteen separate enactments, is contained in 565 sections, 
divided into forty-six chapters. It constitutes and defines the 
powers of all the criminal courts throughout British India, excepting 
the High Courts (and their equivalents). Besides regulating the 
entire course of criminal procedure, from complaint to judgment, 
appeal, and execution, it deals (to some extent) with the preventive 
action of the police, with security for keeping the peace and for 
good behaviour, with the dispersion of unlawful assemblies, and 
with the suppression of nuisances. 

1085. The original Code of Civil Procedure, sb passed in 1859 (i), 
was revised and consolidated in 1877 (k), again in 1882 (l), and 

(e) Like the other Indian Codes, the Penal Code has for its basis the law of 
England, stripped of technicalities, shortened and simplified, but modified in 
some few particulars to suit the local circumstances. One of its peculiarities 
that must do mentioned is the use of speoifio illustrations added to general pro- 
positionsp-an invention due to Bentham and here introduced by the authority 
of Maoamay. These make nothing law which would not be law without them; 
but they are in the nature of oases decided, not by judges, but by the legislature, 
upon the provisions of the enactments in which they occur. PoijJho weight to 
be, attached to these illustrations, see Koylash Ghunder Ghose v. aonatun Chung 
•Barooie (1881), Indian Law Reports, 7 Calcutta, 132. 

(/) Code of Criminal Procedure, 1861 (Act XXV. of 1861). 

(g) Code of Criminal Procedure, 1882 (Act X. of 1882). 

(h) Code of Criminal Procedure, 1898 (Ac t V. of 1898), 

(t) Code of Civil Procedure, 1859 (ActvIII. of 1859), 

Qc) Code of Civil Procedure, 1877 (Act X. of 1877). 

(l) Code of Civil ^Procedure, 1882 (Act XIV. of 1882). 
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finally in 1908 (m). It consists of 168 sections, divided into eleven Sect. 4. 
parts, with no less than fifty-one orders containing rules, which The Law of 
'are placed in a schedule. While it regulates the entire coarse India , 
of civil procedure (including certain rules relating to the High 
Courts), it does not constitute the civil courts or define their 
powers. These courts are constituted and their powers defined by 
special legislation. * 

1086. Closely connected with the Procedure Codes is the Indian Indian 
Evidence Act, 1872 (»), which was drafted by Sir James Stephen, Evidence Act 
and consists of 187 sections, divided into throe parts and eleven 
chapters. While mainly based upon the English law of evidence, 

it differs from that law in several material points. 

(iii) Other Codifying Ada. 

1087. Other codifying Acts, in order of dato, aro - the Succession Succession 
Act, 1865 (o), dealing with intestate succession in the case of all Act - 
classes domiciled in British India other than Hindus, Mahomedans, 

Buddhists, and Parsis, each of which communities has laws of its 

own on the subject; the Contract Act, 1872 (p), dealing specially Contract Act. 
with sale of goods, indemnity and guai*antee, bailment (including 
pledge), warranty, agency, and privato partnership; the Specific specific 
Relief Act, 1877 ( q ), dealing with the recovery of possession of Keiief Act. 
property, the specific performance of contracts, the rectification and 
rescission of contracts, tho appointment of receivers, the enforce¬ 
ment of public duties, and injunctions; the Limitation Act, imitation 
1877 (/), dealing both with the limitation of suits and with tho Act. 
acquisition of ownership by possession; the Negotiable Instruments Negotiable 
Act, 1881 (a), dealing with promissory notes, bills of exchange, and instruments 
cheques, with a saving for any local usage relating to instruments Act - 
in an Oriental language; the Trusts Act, 1882 (t), with a saving for Trosta Act 
religious or charitable endowments and the mutual relations of the 
members of an undivided family; the Transfer of Property Act, Transfer of 
1882 (a), doaling with transfer generally of both movable and Property Act 
immovable property, with sale, mortgage, and lease of immovable 
property, with exchange and gift, and with transfer of actionable Easement# 
claims; the Easements Act, 1882 (6), first applied only to Madras, Act etc. 
but afterwards extended to several other provinces (r); the 
Companies Act, 1882 (d) ; and the Guardians and Wards Act, 


(m) Code of Civil Procedure, 1908 (Act V. of 1908). Tho most impoitant 

result of this last revision is that a great part of the procedure, now placed in 
a schedule, is subjeot to amendment (ss. 121—123) by any High Comt after a 
report by a rule committee. * 

(n) Act I. of 1872. 

(oj Act X. of 1865. 

( р) Act IX. ctf 1872. 
fo) Act I. of 1877. 

(r) Act XV. of 1877. 

s) Act XXVI. of 1881, 

(<) Act H. of 1882. 

(o) Act IV. of 1882. 

(6) Act V. of 1882. 

(с) Act VIII. of 189i. 

(d) Act VI. ofl882. 
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shot. 4. 1890 (r). Since 1890 the work of codification has practically 

The Law of ceased (/). 

India. 

Suh-Slot. 4 .^-Personal Law. 

Personal Jaw. 1088. A large portion of the law administered by the oourts of 
justice in India is personal—that is to say, it varies with the 
different classes of the population, especially as regards marriage 
and succession. The English residents have brought with them the 
law of England, both the common law and the Btatute law, so far 
as applicable to their new surroundings; and this law has also bedn 
accepted by somo other small Chiistiuu communities, such as the 
Armenians. The two dominant religious bodies of Hindus and 
Mahomedans equally enjoy the unimpeded exercise of the rules 
and customs contained in their respective sacred books, except in 
so far as these may have been decided to violate the fundamental 
principles of natural justice (g). 

English courts may thus be called upon to determine issues 
arising from polygamy, or from idolatry (h). Hindu law is not 
uniform for all Hindus, nor Mnhomedan law for all Mahomedans; 
each may vary according to locality or sect (t). Unwritten usage 
also has great weight, especially in Noi 'h-Western India, where 
tribal usage is held superior to tho unlfcen text-books (j). So, 
again, the unorthodox sect of Jains among tho Hindus(/<), the small 


(«) Act VIII. of 18U0. 

(/) Apia I, from tho Penal Code and tho two Piocedure Codon, the other codi¬ 
fying Acts have been subjected to much adveihU ciiticuun. They havo been 
condemned as being, in so far an they are not supeifluous, calculated to make 
tbe law rigid and inelastic, though it is likewise admitted that they have made 
the law more accessible and have tended to iinpiovo its substance. In result, a 
code of the law of toits or actionable wrongs, aiafted by Sir Piedorick Pollock 
(printed as an appendix to Pollock, I .aw of Torts), has been left unconsideiod 
for more than twenty years, and the suggestion that the leading principles of 
both Hindu ami Mnhomedan law should be codified has failed to meet with 
acceptance. Meanwhile, considerable piogroes has been achieved in the more 
humble sphere of statute law rovisiou and consolidation; and tho statute-book 
is kept up to date by frequent new editions. The last edition (1808 9) has 
been supplemented by a volume containing the Acts up to the end of 1908. 

(g) It may further be mentioned that, under the Code of Criminal Procedure, 
1898 (Act V. of 1898), s. 48, searches, in view of an arrest, in zanatmt or women’s 
apartments, are subject to special regulations; and that, under the Code of 
Civil Procedure, 1908 (Act v. of 1909), ss. 132, 133, women who, under the 
customs of the country, ought not to be required to appear in publio, and also 
men on whom the same privilego has been personally conferred by the Govern¬ 
ment, are exempted from appearanoe in a civil court. 

(A) It has been held by the Privy Council that an idol may be regarded as a 
judicial person, capable as such of holding property, though the right to sue in 
respect to the property is vested in tho tebait or manager (Maharaja Jugadindra 
Nath Roy Bahadur v. Ram Hemanta Kumari Debt (1904), L, R 31 Ind, App. 
203). • 

. ft) See J. D. Maynf, “ Hindu Law and Usage,” 5th ed , 1892; and Ameer 
' Ali. “Mahommedan Law,” Calcutta, 1894, 1904, 

(/) The Punjab Laws Act, 1872 (Act IV. of 1872, as amended by Act XII. of 
1878), expressly directs the conits to observe any custom applicable to the parties 
concerned, which is not contrary to justice, equity, or good conscience, and has 
net been altered or abolished by law, or declared by competent authonty to be 
void. 

(4) In the case, oi^Sheo Singh Rai v. Muttumut Dakho (1878), L. R 6 Ind. App. 
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but influential community of Parsis, and the Buddhists in Burma 
each follow their own personal law. 

1089. The principle of the personal law was first adopted by 
Warren Hastings, as early as 1772, when he framed a ruffe for the 
courts of the Company that “ in all suits regarding marriage, 
inheritance, and caste, and other religious usages and institutions, 
the laws of the Koran with respect* to Malioniedans, and those of 
the Shashter with respect to Geutoos [ = Hindus], shall be 
invariably adhered to." 

•This principle \p,s applied, almost in the same words, to the 
Supremo Court at Calcutta in 1781 by an Act of Parliament (1) 
which has never been repoaled, though it 1ms from time to time 
been altered by the Indian Legislature. Of such alterations two 
are of special importance. In 1832 (?«) it was enacted that the 
rule was intended for the protection, not the deprivation, of 
rights; and that, consequently, when the parties to a suit were of 
different religions, then “the decision shall be governed by the 
principles of justice, equity, and good conscience.” Again, in 
1850 (n), it was enacted that “ so much of any law or usage 
now in force ... as inflicts on any person forfeiture of rights or 
property, or may be held in anv way to impair or affect any right 
of inheritance, by reason of his or her renouncing or having been 
excluded from the communion of any religion, or being deprived of 
caste, shall cease to bo enforced as law.” 

On tho other hand, special exemptions in favour of Hindu and 
Mahomedan law are contained in many of tho recent codifying 
Acts dealing with substantive civil law. For example, the Indian 
Succession Act, 18C5 (o), was expressly declared not to apply to the 
property of any Hindu, Mahomedan, or Buddhist, though this 
exemption has been modified by the Probate and Administration 
Act, 1881 (p). Tho Transfer of Property Act, 1882 (q), so far as it 
relates to the transfer of proporty by the act of the parties, is not 
to affect any rule of Hindu, Mahomedan, or Buddhist law. And 
nothing in the Indian Trusts Act, 1882 (r), is to affect the rules of 
Mahomedan law as to icaJrf (charitable trust), or the mutual 
relations of the members of an undivided family as determined by 
any customary or personal law, or to apply to public or private 
religious or charitable endowments. 

37, it was held by the Privy Council that the Jains possess the privilege of 
being governed by their own peculiar laws and customs, when these uro capable 
of being ascertained. 

(l) East India Company Act, 1730 (21 Geo. 3, c. 70), ss. 17, 18. 

(m) Regulation (Bengal) VII. of 1832. 

(a) Act XXI. of I860. 

(o) Act X. of 1865. # 

(p) Act V. of 1881. Under this Act it has been held that the term “Hindu” 
on its true construction includes Sikh; and a Hindu does hot cease to be such 
within the meaning of tho Act by becoming a member of the Brahrno Sauiaj or 
by occasional lapses from oithodox Hindu practice, so long as ho is not other¬ 
wise separated from the religious communion in which he was bora (Rani 
Bhagwan Kuar v. Jogendra Chandra Bose (1903), L. R. 30 Ind. App. 249). 

(?) Act IV. of 1882. 

(r) Act II. of 1882. 
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Sub-Skot. 5 .—Special Repressive Laws. 

1090. Indian legislation includes several special measures for the 

revention and repression of crime. Under Regulations passed early 

in the nineteenth century, the Government of India and also the 
Governments of Madras and Bombay are empowered to exercise 
a right commonly described as “ deportation,” which may be said 
to correspond with the suspension of the Habeas Corpus Act in 
England. A warrant of imprisonment for an indefinite period may 
be issued by the Government concerned, whenever “reasons of 
state rondor it necessary to place under ^personal restraint 
individuals against whom there may not be sufficient grounds to 
institute any judicial proceedings, or wlion such proceeding may 
not be adapted to the nature of the case and may for other reasons 
be undesirable or improper ” («). Frequent use has been made of 
these Regulations in recent years. 

1091. Part IV. of the Code of Criminal Procedure ( t ), which is 
entitled “ Prevention of Offences,” contains six chapters dealing 
with: (1) security for keeping the peace and for good behaviour; 
(2) dispersion of unlawful assemblies ; (3) suppression of public 
nuisances; (4) temporary orderB in urgent cases of nuisance or 
apprehended danger; (5) disputes as to immovable property; and 
(6) preventive action of the police generally. The common element 
in all these provisions is the power given to the executive to 
anticipate offences by preventive action. For example, whenever 
a magistrate of the first class receives information that any person 
is taking precautions to concoal his presence with a view to com¬ 
mitting an offence, or has no ostensible moans of subsistence, or 
cannot give a satisfactory account of himself, he may order such 
person to execute a bond, with sureties, for good behaviour, and in 
default to bo imprisoned. The chapter on dispersion of unlawful 
assemblies, which contains the rules for calling out and employing 
the military (and volunteors) in aid of the civil power, expressly 
indemnifies all persons acting in good faith in compliance with 
requisitions, and foihids prosecutions except with the sanction of 
the Governor-General in Council. 

1092. In Older to provide for the more speedy trial of anarchical 
offences, and for the suppression of associations dangerous to the 
public peace, an Act was recently passed Ly the Governor-General's 
Legislative Council (w), which effects important changes in the 
ordinary law. In a large class of criminal offences specially 
enumerated (including offences against the State, abetment of 
mutiny, lioting, murder, grievous hurt, robbery, housebreaking, 
extortion, intimidation etc.) a magistrate is empowered, with 
special sanction frojn the Government, to hold an ex parte inquiry 
without the presence of the accused or of his legal repre¬ 
sentative, and to refuse bail. This procedure, it may be remarked, 


(g) Bengal Shite Prisoners Regulation of 1818 ; Madras, 1819; Bombay, 1827. 
({) Code of Criminal Vrooeduiu, 1898 (Act V. of 1898), ea. 106—152. 
iuj Indian Criminal Law Amendment 4pt> 1908 (Act XIV, oi 1908). 
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is not unlike that regularly adopted by the Procurator-Fiscal in 
Scotland. If the magistrate commits, the trial is to be held before 
* a bench of three judges of the High Court, without a jury; and the 
evidence of a witness taken by the magistrate, if the witness has 
since died or cannot be produced, may be admitted at the trial, 
should the judges have reason to believe that his death or absence 
was caused in the interest of the accused. 

By the same Act two kinds of associations are expressly declared 
unlawful: (1), those which encourage or aid persons to commit 
%pts of violence or intimidation, or of which the members habitually 
commit such acfef; (2), those specially declared by the Govornor- 
General to interfere with the administration of the law or with the 
maintenance of law and order, or to constitute a danger to the 
public peace. Penalties are imposod on members of such associa¬ 
tions, and severer penalties on persons who manage or promote 
them. 

In accordance with Indian practice, this Act applies suo vigore 
only to two provinces (Bengal and Eastern Bengal and Assam), 
but may be extended to other parts of the country by the Governor- 
General. 

Sub-Sect. 6.— British Law outside British lmha{v). 

1093. British jurisdiction outside the limits of British India comes 
under two heads—(1) legislative enactments; and (2) executive 
orders of the Governor-General in Council. 

By a series of Acts of Parliament (w) the Indian Legislature 
has been expressly empowered to make laws—(1) for all servants of 
the Government oE India within Nativo States ; (2) for all British 
subjects within Native States, whether in the service of the 
Government or not; (8) for all nativo subjects of the Crown 
without and beyond British India. Similar powers as to special 
subjects are given by other Acts of Parliament. These powers have 
been given effect to by provisions in the Indian Penal Code (.r), 
the Code of Criminal Procedure, 1898 (y), and other Acts of the 
Indian Legislature. 

1094. In addition to these legislative powers, the Governor-General 
in Council, as the representative of the Sovereign, possesses certain 
inherent rights of jurisdiction outside the territorial limits of British 
India, which were declared and regulated by the Foreign Juris¬ 
diction and Extradition Act, 1879 (a). By this Act the law i elating 

(v) See Sir 0. P. Ubert, “The Government of India” (ed. 1898), pp. 406—403. 

(w) Indian Councils Act, 1861 (24 & 2d Yict. o. 67), a 22 ; Goverifhnent of 

In d i a Act, 1865 (28 & 29 Viet. o. 17), s. 1; and Indian Councils Act, 1869 
(32 & 33 Yict. c. 98), s. 1. , 

(*) Act XLV. of 1860, ss. 3, 4, as amended by Act Iv. of 1898, a. 2. 

(y) Act V. of 1898, s. 54. •. 

(z) Aot XXL of 1879, as amended by Code of Criminal Procedure, 1882 
(Act X of 1882); Repealing and Amending Act, 1891 (Act XII. of 1891), and 
Aot V. of 1896. This authority is now exercised, not under Acts of the Indian 
legislature, but under the Indian (Foreign Jurisdiction) Order in Council, 1902, 
issued under the Foreign Jurisdiction Aot, 1890 (53 & 54 Viet. o. 37). This Order 
in Council expressly confirms eveifthing done under the Indian Aots above 
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Skct. 4. to offences and criminal procedure in British India was extended 
The Law of to all European British subjects in Native States, and to all 
India. native Indian subjects of the Crown in anyplace beyond British* 
India; and the Governor-General in Council was likewise empowered 
to exercise any jurisdiction which he possesses within any place 
outside British India, and to delegate that jurisdiction. It is under 
this power that orders are issued from time to time, analogous to 
English Orders in Council, which constitute civil and criminal 
courts of different grades in Native States, and declare the law 
they are to administer, being usually certain Acts of the India# 
Legislature with specified modifications (a). * 

Sub-Sect. 7. —Law in Native State t. 

Native states. 1095. So far as the Native States generally are concerned, law, 

♦ in the proper sense of the term, has been derived almost entirely 

from the example of British India. Apart from the j)ersonal law of 
Hindus and Mahomedans, contained in their sacred books—which 
is custom rather than law'—little can be found corresponding to 
general enactments or rules of procedure. Among Hindus the 
verdict of the paitchaynt, or council of five, was clothed with a semi¬ 
religious sanction ; and ordeals of a strange nature were appealed 
to for the decision of both civil and criminal disputes. Both of 
these primitive methods of administering justice were till very 
recently in full force in the autonomous State of Nepal ( b ). The 
Mahomedans possessed a crude code of criminal law, which the. 
earliest British judges found themselves compelled to adopt; but 
its imperfections and eccentricities led first to its modification and 
very soon to its abandonment. 

1096. The introduction of impersonal law into British India has 
exercised an influence on the Native States. At the present time 
almost every largo Native State has established by its own authority 
a close copy of the British system of justice, with graded courts both 
civil and criminal, which administer law adapted from the codes, 
while reserving supreme appellate jurisdiction to the person of the 
ruling chief. 

In the smaller States, where the chiefs do not exercise final 
criminal powers, the same result has been brought about more 
directly by the intervention of the British political officers," in whom 
is vested the reserved jurisdiction. 

There are, however, some outlying parts of India, e.y. —Baluchi¬ 
stan (c)—where primitive criminal justice is still administered, 
under some amount of British supervision, by means of jirgas, or 
councils of local headmen, which have jurisdiction even in cases 

. Of murder. 

*■" 


* mentioned, which have been repealed by the Indian Extradition Aot, 1903 
(Act XV. of 1903). 

(a) See Macpherson, Lists of British Enactments in force in Native States. 1 ' 
(bj In Nepal at the present day the killing of cows is punishable with death, 
and Brahmans are never capitally pnnished (“Imperial Gazetteer of India," Vol. 
XIX., p. 53). 

(c) “Imperial Gazetteer of India," Vol. VI., p. 321. 
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ROWN PRACTICE, 1—213 

abatement of English information, 26 

action for mandamus docs not exclude remedy by writ, 103 
of mandamus, 104 

admission to office compelled by niauiiaiuuo, 80 

affidavit in support of application for certiorari (execution), 211 

to quash, 207 
habeas corpus , 59 

ad respondendum , 76 
testificandum, 76 „ 

mandamus, 112 
removal of indictment, 204 
rule nisi, 153 

wut (removal in civil casus), 200 
Information in the nature of quo warranto, 138 
of debt and danger, 14 
death, 18 
property, 13 

service of writ of habeas corpus , 65 
affidavits by justices as to decision under review (mandamus), 114 
in answer to order nisi (mandamus), 114 
alias writ (habeas corpus'), 44 
amoveds, judgment of, 7 

appeal, application for certiorari in heu of, 187 

from decision of K. B. D., as to granting or refusing habeas corpus, 73 
grant or refusal of certiorari, 189 
order for writ of mandamus, 124 
refusal of writ of piohibition, 152 

to grant certiorari (removal of civil cases), 201 
highway, certiorari in, 213 
in case of English information, 26 
Latin information, 12 

to qnarter sessions excludes remedy by mandamus, 102 
appraisement, writ of, 12 
arbitrator, order to, to state a case, 109 
assise courts, mandamus docs not lie against, 93 
attachment for disobedience to certiorari, 202 

writ of habeas corpus, 72 

Intentional false or insufficient return to habeas corpus, 73 
non-compliance with or making return to peremptory writ of 
mandamus, 123 

not making return to mandamus, 123 * 

bail, bringing up of depositions on application for, 166 
habeas corpus a remedy for improper refusal of, 61 
of person brought up on habeas corpus , 71 * 

Board or Agriculture, order of, removal of, 174 • 

Trade compelled to perform duties by mandamus, 87 * 

writ of prohibition in case of, 161 
capias , writ of, 8 
capiatur pro fine, judgment of, 7 

case stated, removal of determination where there has been a, 168 
Central Orimtnal Court, mandamus doeB not lie against, 93 
certificate of indemnity to witness at election inquiry, 92 
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CBOWN PRACTICE — continued, 
certiorari, writ of, 155- 213 

affidavit in support of application for writ (certiorari to quash), 207 

(execution), 211 

' (removal in civil coses), 201 
(lemoval of indictment), 204 
aggrieved party, application for writ by, 191 
appeal, application for writ in lieu of, 1SJ 

from refusal to grant writ (removal in civil cases), 201 
jurisdiction on, 189 

application for writ by aggrieved p-irtv, 191 

( certiorari for the execution of judgments of civil 
courts), 211 , 

(certiorari to quash), 207 

affidavit in support of, 207 
remove for trial in civil cases), 199 
(civil), appeal fiom, 201 
(civil cases), affidavit in support of, 200 
(civil courts), affidavit m support of, 212 
ieinov.il foi outl.iwiy, 213 
si itcnce, 213 

of indictment for judgment, 213 
indictments, 203 

affidavit in suppoit of, 204 
recognisances upon arti *)es of peace, 213 
iceoid for use as evidence, 213 
special case, 213 

to supeisedc order nun (certiorari to quash), i i0 
attachment for diuobeibonce to writ, 2<>2 
bias by interest, quashing by icason of, 195 
bill in Chancery, 157 

case stated, removal >f determination where there has been ft, 165 
conditions pieccdent, non-compliance with, effect of, 181 
snW-qucnt, non-compliance with, effect of, 1S1 
cost* (rertiorai i to quash), 2t I 

(lemoval in civil cases), 203 

com t iulmimsici mg law peculiar to its own forum, writ docs not lie against, 170 
comt loot, quashing piescntnicnts of, 158 
Com t of Clianccri, issue of wnt by, 187 
courts b) f wliicli the writ may be granted, 187 
to winch writ may issue, 1<»7 
Crown, effect of taking away of certiorari upon, 177 
default or appearance by defendant (removal of indictment), 206 
depositions, bringing up of, on applic.ition ior bail, 1< 0 
determinations of judicial bodies, removal of, for purpose of quashing, 161 
justices, removal of, time for making application foi, 136 
discretion of court to grant the writ, 189 
distinction between error and certiorari, 169 
erroi on the face of the proceedings, quashing by reason of, 198 
eriors, formal or accidental, do not affout ground for, 198 
evident e, lemoval of lecord for use as, I Go 
ex debito justitne, when writ granted, 191 
excludes remedy by mandamus, 102 
execution after return to writ, 212 
in aid of, 162 

felonies, removal of, for trial at nisi pruts, 182 

fraud, quashing by reason of, 197 

High \)ouit, writ cannot be directed to, 1G7 

highway appeals, in, 213 

House of Lords, grant of writ by, 187 

m equitable actions, 1 

indictments, removal rf, 158 

by certiorari, 155 
for purposes of quashing, 160 
trial, 180 

statutory restrictions on, 180 

effect of, 184 

time for making application for, 186 
trial of, after removal by certiorari, 159 
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CROWN PRACTICE— continued, 
certiorari, writ of— continued, 

inquisition of coroner, removal of, 158 
issue and effect of writ for purj^pse of quashing', 161 
of certiorari to quash improride, 210 
Judgment on indictment, removal for, 150 

judgments of local courts, removal of, for purposes of execution, 163 
judicial acts, only lies in respect of, 171 
jurisdiction ousted by claim 6f right, 194 

statute (m payment of rates), 195 
to grant, 187 

limitation on removal of judgments of local courts, 163 

• time for application for certiorari to quash, 208 
TiOcal Government auditors, removal of surcharges etc. of 174 
ministerial acts, does not lio in respect of, 171 
motion to quash proceedings returned, 211 
nature of writ, 165 

notice of trial (removal of indictment), 206 
of course, when writ granted as, 189 
order of Board of Agriculture, removal of, 174 
county council, removal of, 174 
orders in the nature of, 155 

of justices, quashing by writ, 171 

Local Government Board, removal of, 174 
municipal cotporations, removal of, 173 
sessions, removal of, for execution, 165 
removal of, for purpose of quashing, 160 
outlawry, removal of proceedings from sessions for purpose of, 166 
pleading to indictment after removal, 205 

presentments found before Commissioners of Sewers, removal of, 158 
procedure ( certiorari for execution of judgments of civil couits), 211 
( certiorari to quash), 207 
(civil cases), 199 
(cnminal cases), 203 
(miscellaneous applications), 213 
prosecutor pro rege, not granted of course to, 190 
public policy, refusal of writ on grounds of, 173 
purposes for which certiora ri is granted, 157 

certiorari for judgment on indictment, 169 

the purpose of execution or coercive process, 162 
to quash, 160 

remove depositions for bail, 166 
for trial, 167 

orders etc. on case stated, 165 
record for use as evidence, 166 
quushing, certiorari for purposes of, 160 
grounds for, 192 

error on the face of the proceedings, 198 
fraud, 197 

interest of tribunal, 195 
nature of the case. 192 
issue and effect of writ for pui poses of, 161 
of wnt (removal in civil cases), 202 
orders of justices, 171 
presentments of court leet, 168 
recognisances {certiorari to quash), 209 

on grant of writ (removal of indictment), 204 • 

removal of, 164 
to proceed to trial, 184 

record, removal of, for use as evidence, 166 m 
removal for trial, 157 

(civil cases), 179 * 

replevin, removal of actions of, 180 
return to writ I certiorari to quash), 210 
(execution), 212 
(removal of civil cases), 201 
(removal of indictment), 2U5 

sentence of court of criminal jurisdiction, removal of, 164 
service of order niei (certiorari to quash), 208 ^ * 
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CROWN PRACTICE— continued, 
certiorari, writ of— continued. 

service of writ (removal of civil case®), 201 

'* speaking order," 199 ,, 

special jury, removal of indictment for trial by, 183 

stages in the proceedings of inferior court at which writ is available 
185 

statutory provisions Tendering writ available, 173 
restrictions on, 178 

effect of, 184 

taking away of certiorari, 175 

transmission of records without writ or order, 156 

trial, removal for, 167 ' 

view of premises, removal of indictment for purpose of, 183 

writ of jfrocedendo, 202 

charities, quo warranto not appropriate procedure in case of, 133 ■ 
charters, qua warranto not proper procedure in attacking legality of, 133 
church rate enforced by mandamus, 87 

claim of right ousting jurisdiction so as to entitle to certiorari, 194 

to goods seized under the Acts relating to customs and excise, 13 
property seized under writ of extent, 17 
collusive application for mandamus, 116 
commitment, illegal, tested by habeas corpus, 49 

committal by Parliament or court of lccord as a good return to habeas corpus, 68 
company, accounts of, mandamus for inspection of, 83 

(dock, railway etc.) compelled to observe their Act by mandamus, 
84 

registration of stock in books of, compelled by mandamus, 84 
compensation compelled by mandamus, 84, 86, 88 
condemnation, information for, 13 
confcasion in Latin information, 9 
convocation, mandamus does not lie against, 94 
coroner, order to, to hold inquest, 108 
coroner’s inquisitions, removal of, by certiorari, 168 

for purpores of quashing, 161 
corporation, quo warranto information in case of, 185 
corporations (municipal), removal of orders of, by certiorari, 173 
costs in English information, 26 
inquisition of escheat, 39 
Latin informations, 12 
petition of right, 35 

of appeal fiom judgment making absolute a rule for habeas corpus, 7B 
application for certiorari to quash, 211 

information in nature of quo warranto, 140 
writ of habeas corpus, 62 
mandamus, 125 
prohibition, 154 

order in nature of mandamus, 127 
removal by certiorari (civil cases), 203 
counsel, application for mandamus to be mace only by, 111 
couuty couit judge compelled to adjudicate by mandamus, 59 
older in the nature of a mandamus to, 107 
council, order of, removal of, by certiorari , 174 
Court of Chancery, issue of certiorari by, 187 
court lect, quashing presentments of, 168 
Crown, claim of writ of prohibition by, 149 

o6rts not paid by, on application for mandamus, 126 
debts of record, recovery of, 18 
effect of taking away of certiorari upon, 177 
mandamus does nots'ie against, 92 
- recovery of debt of record by, 4 
- servants, when mandumna lies against, 93 

Crown side of K. B. D., 35 

certiorari, 156 
habeas corpus, 39 
inquisition of escheat, 33 
mandamus, 77 
prohibition, 141 
warranto, 128 
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CROWN PRACTICE— continued. 

Crown side of K. B. D., scire facias, 35 

custody of infants, practice in cases concerning (habeas cor pvt), 58 
regained by habeas corpus , 52 
prisoner brought up on habeas corpus {lending bearing, 71 
wifo regained by habeas corpus, 64 
debt and danger, affidavit of, 14 

death, affidavit of, 18 \ 

• information of, 7 

of record, recovery of, by Crown, 4 
delivery up of public papers compelled by mnndamus, 81 
writ of, enforcing condemnation of goods, 18 
depositions, bringing up of, on application for, 166 
devenerunt, information of, fi 
diem clausit extremum, 18 

discharge from custody of person brought up on writ of habeas corpus, 71 
dock company compelled to carry out provisions of their Act by mandamus. 84 
documents, delivery up of, when compelled by mandamus, 81 
duties, recovery of, 19 

(statutory), enforcement of, by mandamus, 83 
Education Acts, issue of mandamus under, 106 
election to office compelled by mandamus, 80 
English informations, 20—26 
abatement or, 26 
amendment of, 24 
appeal, 26 
costs, 26 

failure to answer, 23 
information taken pro confesso, 23 
interrogate! ics, 22 
judgment, 25 
practice, 21 
traversing note, 24 
entry after escheat, 36 

equitable rights not enfoiced by mandamus, 99 

error on the face of the proceedings, quashing of determination of justices by 
reason of, 198 

writ of, distinguished from certiorari, 169 
escheat, inquisition of, 35 
estate duty, recovery of, 19 
evidence, removal of record for use as, 106 

to controvert return to writ of habeas corpus, 69 
examination of witnesses in India etc. under writ in nature of mandamus, 
109 

execution, certiorari in aid of, 162 

excludes remedy by mandamus, 102 
executive officers compelled to perform duties by mandamus, 86 
extent, 14—18 

after death of debtor, 18 
extents in aid, 18 

chief in first degree, 14 

second and subsequent degrees, 17 

setting aside of, 17 

extiodition cases, practice in, on application for habeas corpus, 53 
habeas corpus in cases of, 50 
felonies, removal of, for trial at nisiprius, 182 
fiat in case of petition of right, 31 * 

fugitive offenders, application by, for writ of habeas corpus, 51 
Government officials compelled to perform duties by m-uidarni",, 86 
habeas corpus, 39—77 * 

ad deliberandum et reoipias, 76 , 

respondendum , 76 ' 

subjiciendum, appeal from decision of K. B. D., 73 
testificandum , 75 
alias, writ, 44 

application for, during vacation, 42, 43 
writ, 55 

affidavits in support of, 59 

as a rule, must be by counsel, 56 
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CROWN PRACTICE— continued. 

habeas corpus, application for writ, by whom it may be made, 67 

costs of, 62 
during .vacation, 56 
how made, 67 

in case of custody of infants, 55 

(practice), 6* 

extradition cases, 55 
renewal of, in other courts, 62 
attachment for disobedience to writ, 72 

Intentional falt-e or insufficient return, 73 
nail, improper refusal of, remedied by the writ, 61 
of prisoner pending argument us to leturn, 71 ‘ 
costs of appeal, 75 

custody of infants regained by writ, 52 
prisoner pending hearing, 71 
wife regained by wi it., 54 

discharge from custody of peison brought up on, 71 
evidence to contiovert icturii to writ, 69 
extiadition, in cases of, DO 
fugitive offenders, application for writ by, 51 
hearing on bunging up of prisoner, 69 
illegal commitment testi'd by wiit, 49 
juiisdictiou to awaul, 43 

lunatic (alleged), legality of detention tested by writ, 54 
members of I’avliamcnt, m case of, 48 
motion to quash writ, 65 
natuie of, 39 
notice of issue of writ, 65 
order after heaimg argument on return, 72 
for di«oharge before return of wut, 60 
writ, 60 

drawing up of, 61 

persons against whom wut cannot be issued, 46 
to whom writ will not bo granted, 47 
places to which writ may be directed, 45 
phenes , writ, 44 
procedure, 65 

on return to, 69 

purposes for which wut is granted, 48 

re-arrest of person discharged from illegal custody, 71 

ictuin, amendment of, 70 

committal by court of record a good, 68 
Pailiament a good, 68 
evidence to controvert, 69 
proceduie on, 68 
to writ, 66 

contents of, 67 

when pi eduction of body impossible, 68 
writ, contents of, 69 

enforcement of obedience to, 72 

form of, 63 

issue of, 61 

ipotion to quash, 65 

return of, 66 

service of, 64 

Habeas Corpus Act, 1679 (criminal eases), 44 

1816 (non-criminal eases), 44 
suspension of, 44 
hearing of Latin informations. 11 
highway apj>cals, certiorari in, 213 
Ho-ise of Lords, grant of certiorari by, 187 
illegal commitment tested by habeas corpus, 49 
illegitimate child, custody of, regained by habeas corpus, 53 
vn. personam information, 5 
t« rem information, 6 

indictment, existence of remedy, when a bar to issuo of mandamns, 103 
pleading to, after removal by certiorari , 205 
proceduie on application for removal of, 203 
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CROWN PRACTICE— continued. 

indictment, removal of, by certiorari, IBS 

for judgment, 159 

application for, 213 
purposes of quashing, ll>0 
trial, 180 

time for making application, 186 
infants, custody of, regained by habeas corpus, 62 
inferior court, meaning ot, for fgirposes of piohilntion, 160 
couits, alteration of judgment by judge of, 148 
officers, mandamus does not lie against, 24 
tribunals compelled to exercise jurisdiction by mandamus, 89 
mformatiqp anil bill, 21 

English, 20. See English information, 
for condemnation, 18 
in equity, 20 
in personam, 6 
in rent, 5 

in the nature of quo warranto, 128. See quo wart unto. 

Latin, 4 
of debt, 7 

detenernnt, 5 
intrusion, 5 
seism e, 12 

injunction in lieu of pmhibition, 154 
inquest., oidei to coroner to hold, 108 
inquisition as to property of Clown debtor, 15 

of cm oner, removal of, by cert tm an, 158 
escheat, 85 

amendment of, 87 
costs, 89 
form of, 36 
judgment, 88 
return of, 87 
traverse of, 37 

inspection of documents etc. compelled by mandamus, 82 

interlocutory mandamus, 104 

interiogatones in English informations, 22 

intrudcis, removal of, 7 

intiusion, mfoi motion of, 5 

judgment, alteration of, by judge of inferior couit, 143 
in inquisition of escheat, 88 
petition of i ight, 34 
of a mo teas arid ettpiaf.ur pro fine, 7 
judgments of local courts, removal of, for puiposes of execution, 163 
jury m commission of escheat, 36 

justices, affidavit by, as to decision under review (mandamus), 14 
order in the nature of a mandamus to, 106 
ptxticies, writ of, 168 

Lands Clauses Consolidation Act, 1845, rights undei, unfoieed by mandamus, 
84 

Latin informations, 4 

appeal, 12 
confession, 11 
costs, 12 
form of, 10 
hearing, 11 
pleadings, 11 
practice, S 
service of writ, 9 
witnesses, summoning of, M 
legacy duty, recovery of, 19 

licensing justices compelled to exercise jurisdiction by mandamus, 91 
limitation as to time for quo warranto proceedings, 137 
of action in information of intrusion, 6 
petition of right, 34 

local authority, documents ete. of, mandamus for inspection of, 83 
Local Government Board compelled to perform duties by mandamus, 86 

removal of orders of, 174 
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GROWN PR ACT I Olfl— continued. 

Local Government Board, removal of surcharges etc. of auditors of, 174 

writ of prohibition in case of, 152 
Local Loans Act, 1875, issue of mandamus under, 106 
lunatic (alleged), legality of detention of, tested by habeas corpus, 64 
magistrates compelled to exercise jurisdiction by mandamus, 80 
mandamus, 77—128 

action for, does not exclude remedy by wr\t, 103 
of mandamus, 104 «' 

admission to office, 79 
affidavits in answer to order nisi, 114 

support of application for mandamus, 112 
alternative specific remedy bars issue of writ, 102 
amendment of writ, 116 
appeal, 123 

to quarter sessions excludes remedy by writ, 102 
application for, affidavits in support of, 112 
collusive, 115 
costs of, 126,127 
must be in good faith, 100 
only to be made by „ounse2, 111 
order nisi, 110 
time for. 111 
second, for writ, 113 

assise courts, mandamus does not lie against, 93 
attachment for disobedience etc. to writ, 123 
Central Criminal Court, writ does not lie against, 93 
certiorari excludes remedy by writ, 102 
church rate enforced by writ, 87 
collusive application for, 116 

companies (railway, dock etc.) compelled to obseive their Act, 81 

compensation compelled by, 84, 86, 88 

conditions precedent to issue of writ, 98 

convocation, writ docs not he against, 94 

costs of application for, 124, 127 

Grown, docs not lie against, 92 

seivants, when writ lies against, 92 
delivery up and production and inspection of documents, 81 
demnnd for performance must precede application for writ, 101 
duties in respect of which writ will lie, 78 
ecclesiastical matteis, when interfered with by wiit, 92 
Education Acts, issue of writ under, 106 
election to office compelled by, 80 
enforcement of statutory rights and duties by writ, 83 
equitable lights not enforced by writ, 99 

enoneous decisions of tribunals, if honest, not questioned by writ, 97 
examination of witnesses in India etc., 109 
execution excludes remedy by writ, 102 
form of, 77 

writ, 116 

indictment, remedy by, when an answer to application for writ, 103 
inferior officers, writ does not lie against, 94 

tribunals compelled to exercise jurisdiction by writ, 89 
Inspection of company’s accounts or documents of local authority, 83 
interlocutory mandamus, 104 

Lands Clauses Consolidation Act, 1846, rights under, enforced by writ, 84 
legal rig^t in applicant himself a condition precedent to writ, 99 
to performance a condition precedent, 98 
Local Loans Act, issue of writ under, 106 
ministerial officers, writ does not lie against, 94 
municipal election compelled by, 80 
nature of, 77 

non-compliance with writ, how dealt with, 123 

notice of order nisi, 113 

objections to validity of writ, 121 

order for performance of act by some other person, 123 

in the nature of a mandamus to a county court judge, 107 

justices, 106 

* costa of, 127 
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CROWN PRACTICE — continued. 
mandamus— continued. 
order nisi, 110 

affidavits in answer to, 115 
showing cause against, 114 
to arbitrator to state a case, 108 
coroner to hold inqueBt, 108 
peremptory, 122 * 

writ of, 117 • 

peiformance of permissive powers not enforced by writ, 97 

public duties by Government officials compelled by writ, 85 
only compelled by writ, 99 
petition^! right excludes remedy by writ, 102 
pleading to the return, 120 

possibility of elfective enforcement a condition precedent to issue of writ, 101 
prerogative writ, 77 

Privy Council, writ does not lie against, 94 
procedure, 110 

proceedings upon the rctnrn of the writ, 120 
protection to person obeying writ, 123 

Publio Health Acts, compensation under, enforced by writ, 83 
issue of writ under, 106 
quare impedit excludes remedy by writ, 102 
quo warranto excludes remedy by writ, 102 
rates, levy of, enforced by, 87 

legislation of stock in books ofa company compelled by wtiL, 81 
restoration to office, 79 

return cannot be made to peremptory writ, 122 
pleading to tbe, 120 
proceedings upon the, 120 
to the writ, 118 

what constitutes a good, 119 
review of decision, writ does not issue for, 95 
rule to revising barrister to state a case, 109 
second application for writ, 113 
service of notice of order nisi, 113 
writ, 118 

showing cause against order nisi , 114 

society compelled to carry out terms of statute controlling it, 84 
statutory forms of, 104 

provisions for issue of, 106 
superior courts, writ does lie against, 93 
vacancy of office necessary to obtain, 81 
voluntary associations, writ will not go to, 93 
writ, amendment of, 116 
form of, 116 
mandate, the, 117 
objections to validity, 121 
peremptory, 117 
return to the, 118 
service of, 118 

members of parliament, habeas corpus, when applicable to, 48 
metropolitan compelled to hear objections to bishop elect by mandamus, 92 
ministerial officers, mandamus does not lie against, 94 
municipal election compelled by mandamus, 80 

costs of mandamus to bold, 126 
elections, lapse of time, when deemed good by, 137 
offices, election to, when questioned by quo warranto, 132* 
notice of issue of writ of habeas corpus, 66 
order nisi (mandamus), 113 
trial (removal of indictment), 206 m 
office, restoration or admission to, compelled by mandamus, 79 ^ 

order after hearing argument on return to habeas corpus, 72 
for discharge before return of writ of habeas corpus, 61 

performance by other person of act required by writ of mandamus, 123 
writ of habeas corpus , 60 

in the nature of a mandamus to county court judge, 107 

justices, 106 

oertiorari, 165 
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CROWN PRACTICE— continued. 
order nisi m mandamus, 110 

of Board of Agriculture, removal of, 174 

county council, removal of, by certiorari , 174 
Local Government Board, removal of, 174 
municipal corporations, removal of, by certiorari , 173 
to aibitiator to state a case, 109 
coroner to hold inquest, 108 

ordeis of justices, removal of, time for maVitig application for, 186 
sessions, temoval of, for execution, 165 
removal of, for purpose of quahbteig, 1G0 
outlawiy, temoval of proceedings from sessions foi puiposc of, 1G5 
peremptory writ of mandamus, 117 
petition of right, 20—35 
amendment of, 33 
costs, 35 

excludes lemcdy by mandamus, 102 
fiat, the, 31 

filing and delivery of, 32 
form of, 30 
judgment, 34 
lies, when, 27 
limitation of action, 34 
pleading, 32 
piocedurr, 30 
venue, 32 

pleading in case of petition of light, 32 
pleadings in Latin information, 11 
plurics wilt (habeas corpus ), 4 1 
pone, writ of, 1G8 

Postmastcr-Geneial compelled to peiform duties by mandamus, 86 
practice in Latin info) mations, 8 

prisoners detained on another chaige, bringing up of, 76 
removal of, from one custody to another, 76 
Privy Council, mandamus docs not lie against, 91 
procedendo , writ of, 169, 202 
prohibition, writ of, 111—165 

affidavit m support of application for writ, 153 
'appeal from refusal of writ, 152 
application for writ affidavit in snpp irt of, 153 

how made, 153 
costs of, 154 
service of notice of, 153 
Board of Trade, wnt in case of, 151 
costs of application for, 151 

couits invested with High Court powers, writ docs not lie against, 101 

Crown, claim of wilt by, 149 

disci etion of supciior court to refuse, 144 

grounds of writ, 142 

“ inferior court,” meaning of, for purposes of wnt, 150 
inferior couits of appeal, writ lieB to, I.jI 
injunction in lieu of, 154 

jurisdiction, absence of, apparent on record, 146 
agreement doeB not confer, 148 
> erioneous assumption.of, 144 
objection to, appearing on face of proceedings, 146 
not being apparent, 147 
1 of master, not within, 153 

proceedings partly within, in cases of, 144 
lies, when, 142 

Local Government B<Kfrd, writ in case of, 162 
non-judicial proceedings, in case of, 162 
pleadings in prohibition, 164 
procedure, 162 
quousque , 141 

smallness of matter not a ground for refusal, 141 
stage of proceedings at which prohibition is granted, 145 
statutory restrictions on, 149 
what courts restrained by writ, 14! > 
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OBOWN PRACTICE— continued. 

public duties, performance of, compelled by mandamus. 85 
Public Health Act, 1875, issue of mandamus under, 106 

Acts, compensation upder, enforced by mandamus, 88 
. public polioy, refusal of certiorari on grounds of, 173 
quare impedit excludes remedy by mandamus, 102 
quarter sessions compelled to exercise jurisdiction by mandamus, 89 
false entry on bdbks of, erased by mandamus, 90 
rules of, interfered with by mandamus, 90 
quashing, certiorari for purpose of, ICO 
writ of habeas corpus, 65 
quo warranto, 128—140 

affidavit* in support of application, 138 
application for, affidavits m support of, 138 
information, how made, 133 
(second), 139 
made by whom, 135 

Attorney-General, quo warranto information by, 138 

charities, not appropriate procedure m case of, 133 

charters, not appropriate procedure in attacking legality of, 133 

consolidation of orders nisi, 139 

corporations, in case of, 135 

costs, 140 

election to municipal office, when questioned by, 132 

excludes remedy by mandamus, 102 • 

grant of, wholly within discretion of court, 131 

lies, when, 129 

limitation as to time for proceedings, 137 
non-corporate franchises, application to, 133 
pleading to information, 139 
procedure, 138 

when office is full, 132 

relators (private), 135 ' 

resignation of usurped office, effect of, 132 
railway company compelled to carryout provisions of their Act by mandamus 
84 

rates, levy of. enforced by mandamus, 87 

i e-arrest of person discharged from illegal custody on habeas corpus, 71 
reripias, writ of, 76 

recognisances (certiorari to quash), 209 

on grant of certiorari for removal of indictment, 204 
removal of, by certiorari, 104 

to proceed to trial, certioraiH becomes Inoperative without, 184 
record, removal of, for use as evidence, 166 
rocurdari, writ of, 168 

registration of slock in books of a company compelled by mandamus, 84 
relator (private) in quo warranto proceedings, 135 
replevin, removal of actions of, from county courta, 180 
restoration to office compelled by mandamus, 79 
return to eertUr-ari for execution of judgment of civil cou/t, 212 
(removal of civil cases), 201 
(removal of indictment), 205 
(certiorari to quash), 210 
habeas corpus, 66 
mandamus, 118 

revenue side of K. B. D., 4—26 
diem clausit extremum, 18 
English informations, 20 
extents, 14 

in aid, 18 * 

chief m the second and subsequent degrees, 17 
immediate extents in chief in the first degree, lT 
informations in personam, 5 
in rem, 5 
Latin informations, 4 
scire facias, 18 

summary proceedings for the recovery of duties, 19 
review of decision by judicial officers not compelled by mandamus, 95 
revising barrister, performance of duties of, compelled by* mandamus, 86 
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CROWN PRACTICE — continued. 

revising barrister, rule to, to state a case, 109 
right, petition of, 26 —35. Sec petition of right, 
rights (statutory), enforcement of, by mandamus, 83 
rule to revising barrister to state a case, 109 
scire facias on Crown side of K. B. D., 35 

writ of, on re venae side of K. B. D., 18 
sentence of coart of criminal jurisdiction, rq/noval of, by certiorari , 154 
service of certiorari (removal of civil cases),*201 
notice of order nisi (mandamus), 113 
order nisi ( certiorari to quaifti), 208 
writ in Latin information, 9 

of habeas corpus, 54 ‘ 

mandamus, 118 

showing cause against order nisi (mandamus), 114 

society compelled, by mandamus, to carry out terms of controlling statute, 84 
special jury, removal of indictment for trial by, 183 
statement of case, order to arbitrator directing a, 109 

rule to revising barrister directing a, 109 
statutory forms of mandamus, 104 

rights and duties, enforcement of, by mandamus, 83 
subpoena, writ, of, 8 
succession duty, recovery of, 19 
superior courts, mandamus does not lie against, 93 
supersedeas, award of, on wiongful grant of prohibition to Crown, 149 
suppliant in petition of right, 30 
suspension of Habeas Corpus Act, 1C79...44 
tenor of the record, return of, 167 
traverse of inquisition of escheat, 37 
travel Bing note (m English information), 24 
usurpation of office, franchise, or liberty, 128 
>enditioni exponas, issue of, 17 
1 venue in petition of right, 32 

view of premises, removal of indictment for purpose of, 183 
voluntary associations, mandamus will not go to, 9S 
wife, custody of, regained by habeas corpus, 54 
witness, summoning of, in Latin information, 11 

witnesses in India etc., examination of, under writ in nature of mandamus, 109 
writ of accedas ad curiam, 168 
alias (habeas corpus ), 44 
appraisement, 11 
capias , 8 

certiorari, 155—213. See certiorari. 
delivery enforcing condemnation of goods, 13 
diem, clausit extremum , 18 
error, 169 
extent, 14 

habeas corpus, 39. Sec habeas corpus. 

ad deliberandum,, 76 
ad respondendum , 76 
ad testificandum, 75 

ju Hides, 168 

mandamus, 77—128. See mandamus. 
pluries (habeas corpus ), 44 
pone, 168 

procedendo, 169, 202 
prohibition, 141—155. Sirs prohibition. 
quousque, 141 

recipias, 76 

recordart, 1G8 *» 

‘scire facias on Crowrn side of K. B. D., 35 
' revenue Bide of K. B. i)., 18 

subpoena, 8 

CUSTOM AND USAGES, 217—298 
cubtom, 217—249 

abolition of custom, 246 

accretion of land to land subject to a custom, 236 
Act of Parliament, effpet of, on customary right, 247 
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CUSTOM AND USA OKS— continued. * 
custom— continued. 

Act of Parliament, extinguishment of custom by, 246 
affirmative statutes, 217 
ambiguity of word “ cnatoffi,” 219 
borough English, judicial notice of, 237 

burden on one class for benefit of another, custom imposing, 231 
bye-law of ancient corporation, custom not destroyed by embodiment In, 248 
certainty of custom, 227 • 

as to persons, 230 
in respect of locality, 229 
characteristics of custom, 221 

church, right of way to a, not necessarily merely a customary right of way, 
241 

church ways. 244 

City of London, judicial notice of customs of, 237 
common fields, customary right of way to, 215 
common law of locality, how far, 218 

continuity of custom, 231 • 

countervailing evidence, 237 
creation of custom, 232 
definition of custom, 218 

desceut, judicial notice of local customs of, 237 

distinction between custom and particular tiade or local usage, 221 

prescription, 220 . 

customary rights of way, highways and easements, 243 
easements, rights in alieno solo when amounting to, 238 

of way (customary) distinguished from easements, 243 
enjoyment “ as of right,’* 234 
essential characteristics of, 221—232 

certainty, 227 
continuity, 231 
immemorial existence, 222 
reasonable nature, 224 
evidence, countervailing, 238 

proving wider user than alleged custom, 236 

sufficiency of, to support custom as alleged a question for jury, 237 
to prove custom, 236 

rebut presumption of immemorial usage, 223 
excess of user, how far custom invalidated by, 223 
extinguishment of custom, 246—219 

by express provision of Act of Parliament, 246 
inconsistent words in Act of Parliament, 246 
interruption of right, 232 

fluctuating body, custom may be claimed by member of, 231 
games, right to play, 242 
gavelkind, judicial notice of, 237 

geographical district as area where custom obtains, 230 
grant, custom need not have been capable of creation by, 233 
highways, rights of way (customary) distinguished from, 243 
horse-races, custom to bold, in extra-parochial hamlet, 219 
immemorial existence, evidence to rebut, 223 
of custom, 222 

presumption of, favoured, 223 
in aliono solo, rights, 23S 

indictment docs not lie for obstruction of enstomary right of way, 245 
individual, reasonable custom may be prejudicial to interop of, 225 
interruption by non-user, 235 

of right, extinction of custom by, 232 

user only renders custom pore difficult of proof, 232 
judicial notice of customs, 237 

lapse of time, customary rights not destroy*® by, 248 
legal memory, 233 

meaning of, 222 
less loci, custom is, 220 

licence, invalidation of alleged custom by, 235 
local, custom must be, 219 

usage (particular) distinguished from custom, 221 
locality, custom and property must be in the samf, 230 
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CUSTOM AND USAGES — continued. 
custom— continued. 

locality of custom must be defined by reference to recognised division of land, 229 
variation of boundaries of, 230 
London, judicial notice of customs of Citji of, 237 
market, customary right of way to a, 246 
merger of customary right in statutory right, 248 
misuse of term, instances of, 219 i 

modification of nature of rights under custom, 236 
“ negative ” statutes, 247 
non-user, effect of, 235 

obstruction of customary right of way, remedy for, 245 

removal of, in course of perambulation, 246 < 

onus of establishing custom, 235 

proof as to immemorial existence, 263 
perambulations, 245 

. possible origin for custom, haw far a necessity, 233 

piescriptiou, varying uses of term, 220 
’ distinguished from, 220 

presumption of immemorial existence favoured, 222 
vrojit d prendre, 239 

cannot be acquired by custom, 226 
right to take water, not a, 243 
proof of custom, 236 
user, 234 

public good, custom must not be contrary to, 225 

reasonable custom may be prejudicial to interest of parties !nr porson, 225 
reasonableness of custom, 224 

a question of law for court, 227 
at its inception sufficient, 224 

recreation, rights of, "41 

how affected by change in natuie of games, 242 
must bo in favour of particular class of persons, 241 
repair of customary right of way, 245 
rights in alieno tolo, 238—246 

profit* d prendre , 238 
rights of way, 243 

recreation, 241 
to water, 242 

statutes 11 negative ” and “ affirmative,” 247 
statutory right, merger of customary right in, 248 

subject-matter of right, custom unreasonable, if tending to destroy, 226 
trade usage (particular) distinguished from custom, 221 
unnecessary expense on individuals, custom unreasonable as throwing, 226 
UBage sufficient to prove custom, 224 

too wide to support alleged custom, 228 
user, interruption of, only renders custom more difficult of proof, 232 
proof of, 234 

variation of boundaries of locality of custom, 230 
nature of rights under custorr, 236 
water, rights to, 243 
way, rights of, 242 

(customary), distinguished from highways and casements, 243 
indictment does not lie for obstruction of, 215 
perambulations, 245 
repair of, 245 

wrong aiyjl usurpation, alleged a us toms founded on, 225 
usage, 249—298 

actors, usage amongBt, 287 

agent (London), usage wit$ respect to costs of, 284 
agricultural holdings, usages affecting, 257 
■ alteration of declaration‘af ter loss known, judicial notice of, 274 
American linen trade usages, 279 
Archangel, usages of port of, 294 
architects, usages of, 288 
auctioneer, usages of, 288 
Australian wool trade usage, 282 
average adjustment, judicial notice of rules of, 274 

calculation; of, by deduction for repairs, judicial notice of, 273 
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CUSTOM AND USAGES— continued. 
usage— continued. 

Bangor, Maine, U.S.A., usage of port of, 295 
banker’s lien, judicial notice of, 278 
usages, 287 

bankers, usage of, with regard to negotiability of instruments, 288 

Belfast, 41 customs of the port ” of, 292 

bill of exchange, usage as to indorsement etc. of, 287 

bleachers' usages, 275 * 

booksellers’ usage, 282 

of selling on commission, judicial notice of, 274 
brewers' usages, 275 
Bristol, “ customs of the port,’’ 292 
wine trade usages, 281 

broker, person employing, bound by usage, 268 
brokers, usages of, 284 
builders, usages of, 276 

.Bunbury, Western Australia, usage of port of, 295 
Caen stone trade usage, 281 

calico printer's salesman, usage as to notice to, 289 
trade usages, 279 
Canton, usage of port of, 294 
Cardiff, “ customs of the port ’ ’ of, 293 

carpenters (journeymen) in London, usage as to expenses or. 289 
certainty of usage, 263 , 

Ceylon, usage of porta of, 294 
cbai acteristics of usage, 252 
ceitainty of, 253 
legality of, 255 
notonety, 252 
of law merchant, 259 
reasonableness of, 253 
Charlestown, usage of port of, 295 
charterparty, usages with respect to, 286 

china manufacturers, usage as to holidays of employees of, 239 
trade usage, 280 

“cider,” usage m Devonshire as to meaning of, 275 
classification of, 256 

clerk in finance oftice, usage as to notice to, 289 

clockmakmg trade usage, 282 

coachbuilding trade usage, 282 

coal merchants’ usages, 276 

colonial ports, usages of, 293 

commercial lra> eller, usage as Co notice to, 289 

compensation to outgoing tenant, 257 

contracts, effect of usage upon, 260 

evidence of usage to annex terms to, 261 
explain terms in, 264 
parol evidence of usage, 261 
repugnancy of usage to, 263 

unambiguous terms explained by evidence of usage, 264 
woids m, are prund facie used in trade meaning, 265 
contractual obligations, effect of usage upon, 251 
conveyancers, gencial practice of, judicial notice of 273 
convoys, usage as to, 297 
copyholds, usage as to payment of fees, 284 
corn, merchants’ usages, 277 
cotton traders’ usages, 279 

course of conduct of persons interested under ancient document, distinguished 
from, 249 9 

“ custom of the country,” meaning of, 2o6 
custom of countiy, effect of writtcu contract upon, 258 
customs of the port, 299 

Belfast, 292 
Bristol, 292 
Cardiff, 293 
Fowey, 293 
Garston, 293 
Gloucester, 292 
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CUSTOM AND USAGES— continued. 
usage— continued. 

customs of the port— continued. 

Great Yarmouth, 293 
Grimsby, 293 
Hull, 292 
^Liverpool, 291 
Jjondon, 290 * 

Jyowestoft, 293 " 

Newcastle-on-Tyne, 292 
Newlyn, 293 
Wells, 293 

Whitehaven, 293 « 

cycle trade usage, 282 

debentures to bearer, negotiability of, judicial notice of, 27} 
definition of, 249 

- Demcrara, usage of port of, 295 

destruction of usage by adoption of inconsistent usage, 261 
' disuse, 251 

diamond trade usage, 282 
domestic servants, usages as to, 288 
draining, chalking and marling, compensation for, 257 
drug trade usage, 282 
dry goods trade usage, 282 
East India trade usage, 282 
editor, usage as to notice to, 289 
English ports, usages of, 290 

evidence of usage to annex terms to contracts, 261 
explain terms in contract, 2G4 
to prove non-existence of usage, 272 
usage 270 

exclusion of, 251 

existence of, a question for jury, 254 

financial usages with regard to negotiability of instruments, 288 

foreign ports, usages of, 293 

Fowey, “ customs of the port ” of, 293 

fur trade usage, 282 

furniture trade usage, 282 

Garston, “ customs of the port” of, 293 

Gibraltar, usage of port of, 294 

Gloucester, “ customs of the port ” of, 292 

glovers’ usages, 277 

Gothenburg, usages of port of, 294 

Great Yarmouth, “ customs of the port ” of, 293 

Grimsby, “ customs of the port ” of, 293 

Hamburg, usage of port of, 294 

hemp trade usage, 282 

hop merchants’ usages, 277 

horse-dealers’ usages, 278 ■ 

hotel-keepers’ usage to hold furniture on hive, judicial notice of, 274 
Hull, “ customs of the poit ” of, 292 
ignorance of usage, how far an excuse, 2G6 
Inferior courts, usages of, 255 
innkeepers’ lien, judicial notice of, 274 
usages, 275 

insurance (maritime), usages affecting, 298 
Iquiquc, uftage of port of, 294 
Irish provision trade usage, 280 
iron trade usages, 278 
Jamaica, usages of ports of,(294 
judicial notice of law merchant, 273 
usage, 2't 2 

reported cases, effect of, upon, 272 
usages, instances of, 273 
land agents, usage of, 288 
landlord and tenant, usages between, 257 
law merchant, characteristics of usages of, 259 
judicial notice of, 273 
usagq need not bo part of ancient, 258 
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CUSTOM AND USAG ES— continued. 
usage— continued. 

law merchant, usages of merchants distinguished from, 259 
variation of, by usnge, 255 
lease, usage with respect to costs of, 283 
legal profession, usages of, 283 
legality of usage, 255 
linen trade usages, 270*„ 

Liverpool and American cotton trade usage, 27S 
cotton trade usages, 279 
“ customs of the portof, 291 
maritime insurance usages, 297 
oil trade usage, 279 
wine and spirit trade usage, 281 
wool trade usage, 282 
Lloyd’s policy, usages as to, 298 

London agent, usage with respect to costs of, 284 
* coal trade, usages in, 276 

colonial rum trade usage, 281 
corn trade usages, 277 
“customs of the port,” 290 
dry goods trade usage, 282 
fruit trade usnge, 280 
usages not established in port of, 291 
Lowestoft, “ customs of the port ” of, 293 
Manchester cotton trade usage, 279 
manure, compensation for, 257 
maritime insurance, usages affecting, 296 
market, dealer in particular, bound by linage, 267 
marriage settlement, usage with respect to costs of, 283 
Mauritius, usages of poits of, 294 
Memel, usage of port of, 295 

merchants, usages of, distinguished fiom law meicliant, 259 
Middlesborongh, “customs of the port” of, 293 
modification of usage in contracts, 251 
mortgages, usage with respect to costs of, 284 
negotiability of debentures to bearer, judicial notice of, 274 
instruments, usages as to, 286 
promissory note, usage as to, 237 
Newcastle, coal merchants’ usages, 276 

N. S. W., usages of port of, 294 
Newcastle-on-Tyne, "customs of the port” of, 292 
Newfoundland trade, usages of, 297 
Newlyn, “ customs of the port ” of, 293 
New Orleans, usage of port of, 295 
New Zealand tiozen meat trade usage, 280 
non-existence of usage, proof of, 272 
notoriety of usage, 252 
notorious usage binds, 267 
Odessa, usages of port of, 295 
oil trade usage, 279 
one-sided usages, 270 
opinion not proof of usage, 271 
Oporto, usage of port of, 294 
outgoing tenant, compensation to, 257 
packers’ lien, judicial notice of, 274 
packing trade usage, 282 
Paraiba, usnge of port of, 295 
persons bound by usage, 266 
piano trade usage, 282 
port of Belfast, usages of, 292 
Bristol, usages of, 292 
Cardiff, usages of, 293 
Fowey, usages of, 293 
Oars ton, usages of, 293 
Oloucester, usages of, 292 
Oreat Yarmouth, usages of, 292 
Grimsby, usages of, 293 
Mull, usages of, 292 
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CUSTOM' AND USAGES— continued. 
usage— continued. 

poi f of Liverpool, usages of, 291 

Lowestoft, usages of, 293 t 

Middiesborough-on-the-Tees, usages of, 292 
Newcastle-on-Tyne, usages of, 292 
Newlyn, usages of, 293 
Wells, usages of, 293 
Whitehaven, usages of, 293 
Port Vcndres, usage of port of, 293 
Portland stone trade usage, 281 
ports (colonial), images of, 293 
(foreign), usages of, 293 
Poti, usage of poit of, 294 
pottery trade usage, 280 

printers, usage as to notice to, before taking away work, 289 
« pi inters’ usages, 280 

proof of non-existence of usage, 272 
' usage, 270 

failure in, does not disprove, 27 2 
provision trade usages, 280 
reasonableness a question for court, 264 
reported cases, effect of, upon judicial notice, 272 
repugnancy of usage to contract, 263 
reputed owneiship clause, what usage bats out, 262 
rice trade usage, 280 
rule of the road, judicial notice of, 273 
St, Mary’s ltiver, Florida, usage of port of, 2D4 
scope of usage, 230 
servants, usages as to, 288 
shipbrokers, usages of, ‘’85 
shipbuilders’ usage, 280 
shippers* usages, 290 
South Sea whaling trade usage, 283 

Stock Exchange usage, person employing broker bound by usages of, 267 
stone trade usages, 281 
Sulinah, usage of port of, 296 
Sydney, usage of poit of, 295 
tallow trade, usage of, 286 
tenant and landlord, usages between, 257 
right, 267 

Thames shipbuilding trade usages, 280 
theatre owners, usage of, 287 
theatrical profession, usage of, 287 
timber trade usages, 281 

usage as to what trees are, 259 
tobacco trade usages, 281 
“ transferrer," usage as to notice to, 289 
Trinidad, usages of port of, 294 
understudy, usage as to, 288 

universal acquiescence in usage necessary to bind, 271 
unreasonable usages do not bind, 269 

user in relation to incorporeal rights, distinguished from, 249 
Valparaiso, usage of port of, 295 
warehousing trade usage, 282 

“ weekly account," usage as to meaning of, in building trade, 270 

Wells, “ cuotoms of the port ” of, 293 

whaling trade usages, 283 

Whitehaven, “customs of the port" of, 293 

Wilmington, Carolina, usages of port of, 294 

wine'merchants’ usages, 2{il 

Wool trade usages, 282 

woollen merchant’s representative, usage a* to notloe to, 289 
Yorkshire cotton traders’ usages, 279 

DAMAGES 301—350 

actual damage, when essential, 308 

agent, damages given against, for injury to credit, 323 

aggravated damage, 306 < . 
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DAMAGES— continued. 

aggravation of damages, 323 

pleading of matter in, 346 
amendment of statement of claim, 348 

animals, action of, not regarded as interrupting chain of causality, 820 
Appeal Court, powers of, with respect to damages, 350 
appearance, assessment of damages in default of, 349 
assessment in default of appearance, 349 

pleading, 349 
of damages, 310, 348 

must be once and for all, 309 
question of law for judge alone, 348 
• reference to master or official referee, 319 

review of, 349 

banker, damages given against, for injury to credit, 823 
breach of piomise, damages for, 323 

warranty, measure of damages, 33G 

buijd, breach of covenant to, measure of damages, 339 * 

cause of action, damages cannot be awarded in roapect of futui e damage constituting 
a new, 311 

original, continuance of, so as to be proximate cause, 319 
chattel intended for special purpose, non-delivery of, 317 

children, acts of very young, not regarded as interrupting cham of causality, 321 
contemplation of parties, damages must be within the, 311 
contemptuous damages, meaning of, 305 
continuing damages, 310 

contract, breach of covenant to build, measure of damages, 339 

repair, meosuie of damages, 339 
damages for breach of, 313 
for sale of land, measure of damages, 367 
measuie of damages in, 332 
mitigation of damages in cases of, 325 
contract, lermnciation, measure of damages on, 335 
to lend money, measure of damages in, 332 
pay money, measure of damages in, 332 
take debentures, measure of damages in, 332 
contracts of indemnity, costs in cases of, 328 
conversion, damages in cases of, 318 

measure of damages in cases of, 344 
costs in case of contracts of indemnity, 328 
of action by third party, 327 

legal proceedings with third patties, 326 
lessee when sued on covenants :u lease, 328 
necessary legal proceedings, 326 
Court of Appeal, powers of, with respect to damages, 350 
credit, damages for iujury to, 323 
damage in fact, 304 

debentures, contract to take, measure of damages m, 832 
defamation, damages in case of, 324 
definition of damages, 302 

delay in delivery of goods sold, measure of damages, 334 
detinue, measure of damages in coses of, 345 
directness of damage, 310 
disgrace, damages given in respect of, 323 
dismissal, wrongful, measure of damages, 339 
distress, wrongful, measure of damages, 342 

exceptional circumstances, notice must be given of, to entitle^to damages, 316 
excessive damages, new trial in ease of, 350 * 

exemplary damages, 306 

express loss, 304 m 

fixed damages, 309 

fraudulent representation to third person, daiAage arising from, 313 . 

general damages, nature of, 303 

goods of marketable nature, damages for breach of contract with regard to, 314 
seizure of, damages in case of, 325 
sold, delay in delivery of, measure of damages, 334 
returned, measure of damages in case of, 336 
sold for resale with warranty, measure of damages, 367 
measure of damages in action for non-delivery of, 383 
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DAMAGES— continued. 

good* sold, measure of damages on refusal to accept, 335 
trespass to, measure of damages, 342 
hospitality, loss of, supports a claim for special damage, 324 
Illness not a natural result of defamatory words, 324 

resulting on wrongful exposure or fright not an independent cause, 321 
implied warranty, measure of damages, 336 
inadequate damages, review of assessment, 350 t 
indemnity, costs in case of contracts of, 328 
injury (personal), damages m case of, 323 
interruption of chain of causality, 820 
intervening cause, 318 

illness resulting on flight wrongfully caused not a, 02 
wrongful exposure not an, 321 
intervention of third party, damage arising from, 312 

wrongdoer not responsible for, 319 
( land, refusal to complete snle of, measure of damages, 367 
convey on sale of, measure of damages, 367 
< trespass to, measure of damages, 340 

lessee, costs of, when sued on covenants in lease, 328 
liquidated damages distinguished from penalty, 328 
meaning of, 304 

whether a sum is, is question for udge, 329 
loss of hospitality supports a claim for special damage, 824 

unusual, notice of, must be given lo entitle to damages, S16 
malice, in actions of trespass, 341 
master, reference to, for assessment, 349 
measure of damages, breach of covenant to build, 339 

warranty, 336 
conversion, 344 
definition of, 331 

delay in delivery of goodB sold, 334 
detinue, 345 

goods returned as not fulfilling conditions, 336 
sold for lesale with warranty, 367 
implied warranty, 336 

in action for non-deirvery of goods sold, 332 

shaics, 332 


contract, 332 

to pay or lend money. 332 
take debentures, 332 
on lefusal to accept goods sold, 335 
renunciation of contract, 335 
replevin, 345 

Bale of land, failure to convey on, 338 
refusal to complete, 337 
sheriff, actions against, 345 
solicitor, actions against, for negligence, 346 
toit, 340 • 

trespass to goods, 342 
land, 340 
minerals, 343 
undergiound trespass, 343 
work and labour, 338 
'wrongful dismissal, 339 
distress, 342 

minerals, tresrasa to, measure of damages, 343 
mitigation of damages, 325 

money, contract to lend, measure of damages in, 332 
pay, measurg of damages in, 332 
new trial in case of excessive damages, 350 
uonvnal damages, 305 1 

r.ou-delivery of chattel intended for special purpose, 317 

goods sold, measure of damages in action for, 332 
(price paid), measure of damages, 334 
shares, measure of damages in action for, 332 
notice os to special circumstance In aetions of contract, 311 
of special circumstances when necessary, 314 
official refeiee, reference to, for assessment, 349 
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DAMAGES— continued, 

pain and suffering, damages given in respect of, 323 
particular damage, 301 
penal damages, 306 

penalty, liquidated damages distinguished from, 328 
“perilous alternative,'' damages arising from adoption of, 312 
personal injuries, damages in case of, 323 
pleading, assessment of damages in default of, 349 
of damages, 346 • 

possibility of damage, even if "wrongful act had not been committed, not to be 
taken into account, 322 
profits, falling of, a ground for damages, 324 
proof of damages, 846 

fecial damage, 347 
prospective damages, 306 

proximate consequence of act complainod of, damages muBt be, 3] 1 
public nuisance, special damages in actions brought in respect of, 304 
punitive damages, 306 
recovery of costs, 826 
reduction of damages, 360 

on plaintiff's failure to reduce loss, 336 
reference to master or official referee for assessment, 849 
remoteness of damage, 318 

in cases of tort, 319 

damages depending on illness caused by weather, fright etc,, 321 
upon a supervening contingency, H21. 
where damage caused by plaintiff’s conduct, 322 
renunciation of contract, measure of damages on, 335 
replevin, measure of damages in cases of, 346 
resale, goods sold with warranty for, measure of damages, 337 
restitutio in integrum , principle of, 302 
retnbutory damage, 306 
review of assessment of damages, 349 

sale of land, failure to convey on, measure of damages, 338 
refusal to complete, measure of damages, 337 
seduction, damages In case of, 324 
seizure of goods, damages in case of, 325 

shares, non-delivery of, measure of damages in action for, 332 
sheriff, actions against, measure of damages in, 346 
slander, nominal damages cannot be awarded in certain actions of, 304 
small damages, 306 

solicitor, actions against, for negligence, measure of damages, 346 
special circumstances, knowledge of, m actions of tort, 317 

notice os to, in actions of contract, 311 
of, when necessary, 314 

damage, in actions in respect of a public nuisance, 804 
casus of tort, 304 
pleading of, 346 
proof of, 347 

damages, various meanings of, 304 
or particular cause of loss, 304 
purpose, non-delivery of chattel intended for, 317 
statement of claim, amendment of, 348 
statutory damages, 306 

sub-conliact, special notice of, must be given, 316 
supervening act of plaintiff, damage arising through, 312 
contingencies, 321 
tort, damages in, 317 

measure of damages, 340 
mitigation of damages iu cases of, 325 
remoteness of damage In cases of, 319 
special damage in cases of, 304 
trespass, aggravation of damages in actions of, 3*1 
to goods, measure of damage, 342 
laud, damages in case of, 325 

measure of damages in, 340 
underground, measure of damages, 343 
underground trespass, measure of damages, 343 
unliquidated damages, meaning of, 305 
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DAM AG ES— continued. 

unusual advantage or loss, notice must be given of, to entitle to damages, 316 
vindictive damages, 306 
volition, what is independent, 320 
wananty, breach of, measure of damages, 336 

goods sold for resale with, measure of damages, 367 
(implied), measure of damages, 336 
work and labour, measure of damages, 338 
wounded feelings, damages given in respect of; 323 
wrongful dismissal, measure of damages, 339 
distiess, mcasuie of damages, 342 

DEEDS AND OTHER INSTRUMENTS, 355—498 
abbreviations, construction of, 456 
accidental alteration of a deed, 414 
acts in pats , meaning of, 359 
addition to document by extiinsic evidence, 444 
ad medium Jilum rite picsumption, 468 
admission of extrinsic evidence, 444 
after-acquired propeity, assignments of, 437 
“ all estate ” clause, 472 
alteration (accidental) of a deed, 414 

avoidance of deed by reason of, ill 
by stranger alter execution, 413 
(immaterial) of a deed, 415 
material, what is a, 411 
with consent of all paities, 412 
altered deed, how far evidence, 412 
new stamp on, 412 

ambiguity, latent, evidence of intention to explain, 453 
patent, meaning of, 453 

ancient documents, evidence us to meaning of words in, 451 
avoidance of deeds, 359, 404—416 
alteration, by reason of, 411 
cancellation, by reason of, 409 

contingency on which csciow is delivered failing to happen, by reason of, 407 
discharge of contract contained in, by reason of, 416 
disclaimer, by reason of, 408 

execution having become null and void, by reason of, 407 
forgery, by reason of, 405 
mistake, by reason of, 405 

of fact, common to both parties, by reason of, 407 
plea of non ext factum, 404 

apprenticeship to sea service must be by indenture, 373 
appurtenances, general words conveying, 470 
art, technical terms of, evidence as to, 449 
assignment, covenants operating by way of, 496 
of after-acquired property, 496 
assignments of tiusts, writing required for, 374 
attestation clausu to deed exercising powers, 396 
of deed, 387 

attorney, appointment of, by married woman (under Conveyancing Act, 1881), 

deed necessary to, 370 

execution of deed by, 394 

for transfer of stock etc., deed .necessary to appointment of, 372 
power of, operation .of lecitals in, 462 
when deed necessary to, 363 
to %xccute deed, appointment of, by corporation, 391 
bank stock, power of attorney to transfer, execution of, 398 
bargain and sale of freeholds, deed necessary to, 364 
“ beneficial owner,” coven ants4mplied from use of words, 484 
beuefit'under deed, acceptance of, by non-executing party, 401 
<> disclaimer of, by nou-exeonting party, 401 

poll, who may take, 379 
indenture, who may take, 379 

bill of sale in form of deed, transfer of British ships must be by, 372 
bills of sale of personal chattels, deed in statutory form necessary to, 372 
blind persons, execution of deed by, 898 
hond of officer of friendly society, execution of, 899 
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DEEDS AND OTHER INSTRUMENTS— continued. 
building societies, execution of deed by, 392 

business, continuance of, implied covenants as to continuance of, 479 
cancellation of deed, 409 
cancelled deed, how far evidence, 410 
* charitable uses, assurances to, must be by deed, 365 

chattel interests in corporeal hereditaments, deed necessary to, 868 
personal situate in England, execution of conveyance of, 397 
class nsage of words, evidence 450 
clauses, repugnant, construction of, 456 
cognovit actionem , execution of a, 894 
collateral parol agreement, evidence of, 447 

company incorporated under 1862 or 1908 Acts, execution of deed by, 392 
transfer of shares in, when deed necessary to, 372 
condition, covenant qualified by way of, 482 

in defeasance of freehold estate, deed when necessary to, 362 
pieccdent to suing, performance of covenant as a, 490 
conditional and dependent covenants, 489 
conduct and acts under an instrument, evidence of, 461 

consideration necessary to deed containing promise in restraint of trade, 368 
not necessary to support deed, 357 
parol evidence to prove, 446 
resulting use, where deed without, 359 
contemporaneous usage, evidence of, 452 

contingent interest in hereditaments, deed necessary to alienation of, 369 
contract by uiban authorities, when deed necessary to, 872 • 

specifically enforceable, effect in equity of, 877 
to be enforced in England, execution of deed containing, 397 

out of England, execution of deed containing, 398 
Conveyancing Act, 1881, when deed required by, 370 
conviction of felony, avoidance of deed, on ground of, 360 
copyright in sculpture, assignment of, deed necessary to, 872 

execution of assignment of, 398 

corporation at common law, execution of deed in ease of a, 391 
deed usually necessary to bind, 364 
execution of deed in case of a, 390 
(trading), execution of deed in case of a, 391 
corporeal Hereditaments, deed necessary to conveyance of. 367 
counterpart, meaning of, 381 
covenant arising by construction, 477 

from execution of trust deed by trustee, 477 
by partners, 485 

consliuotion of agreement under hand as, 475 
definition of, 475 
effect of recital as, 463 
for employment, 480 

implied, as to continuance of existing circumstances, 479 
from use of word “ grant,” 481 
in law, 480 
joint, benefit of, 487 
not to sue operates as release, 497 
participial phrases when operating as, 463 
proviso when operating as, 478 
qualified, 481 

by way of condition, 482 
limitation, 482 

that building material brought on land shall become property of land- 
owner, 496 ♦ 

to assign after-acquired property, 496 

do preliminary act implied from express covenant, 479 
what persons are bound by a, 476 • 

words effectual to create a, 476 m 
when benefit of, may be taken by non-parties, 380 * 

covenantor and covenantee jointly with others, effect of samo person being, 485 
construction of deeds against, 441 
covenants against incumbrance, deed necessary to imply, 870 
conditional and dependent, 489 

dependency of, arising from intended order of peiformance, 490 

nature of contract, 493 
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DEEDS AND OTHER INSTRUMENTS— continued. 
covenant s, dependent, 490 

for title, deed necessary to imply, 870 
implied from nse of word “ demise,” 480 

words “ beneficial owner," 484 
Independence of unrelated, 495 
independent, 490 
joint and several, 484 
mutual and independent, 489 
mutually conditional, 489 
operating by way of assignment, 498 
performance of, as condition precedent to Buing, 490 
qualified owing to cireumstanccB of the case, 484 
simultaneous, 493 
with a penalty, 495 

eoverture, avoidance of deed, on ground of, 360 
creation of trust, deed not required for, 374 
Crown, grant construed in favour of, 442 
no election against the, 457 

custom, evidence of, to annex Incidents io written contracts, 440 
date of deed, 382 

document, parol evidence admissible to prove, 445 
debentures under Mortgage Debenture Acts, deed necessary to, 372 
deed-poll, meaning of, 379 

benefit under, who may take, 379 
defi nition of deed, 357 
delivery of deed, 385 

as an escrow, 387 
inferred, 886 

“demise," covenant implied from use of wotd, 480 
dependent covenants, 490 
disability, avoidance of deed on ground of, 360 
dischaige of contracts made by deed, 416 
disclaimer, avoidance of deed by, 408 
by grantee to uses, 409 

married woman under Real Propci ty Act, 1815, deed necessary to, 369 
of benefit by non-executing party, 400 

power (under Conveyancing Act, 1882), deed necessary to, 370 
disentailing assurances, consent of protector to, deed necessary to, 366 

deed necessary to, 365 

drunkenness, avoidance of deed on ground of, 360 
duress, extrinsic evidence to prove, 360 
easements, general words conveying or creating, 470 
grant of, deed necessary to, 361 
ecclesiastical persons, leases by, deed necessary to, 364 
ejuadem gtneria rule, 469 
election, at what time to be made, 458 

in case of conveyance operating at common law, 458 
no election against the Crown, 467 , 

uncertainty removable by, 457 
who may make, 458 
employment, covenants for, 480 

enlargements of long terms under Conveyancing Act, 1881, deed necessary to, 370 
entry upon hereditaments, right of, deed necessary to alienation of, 369 
land, when deed necessary to support right of, 862 
equitable estates or interests,'•assurances of, 374 
equity, when deed necessary in, 373 
errors, corrfistion of, by intrinsic evidence, 454 
escrow, delivery of deed as an, 387 

to whom delivery may be made, 388 
estate clause, deed necessary^o imply, 370 
estate!, meaning of, 472 , 

ettoppel on execution of deed, 857 
etymology, an unsafe guide to meaning of words, 436 
evidence, cancelled deed how far, 410 
extrinsic, admission of, 444 

collateral parol agreement, 447 

oonduot and acts under an instrument to explain it, bb to, 451 
consideration, as to, 446 
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DEEDS AND OTHER INSTRUMENTS— continued. 
evidence, extrinsic, custom, os to, 446 
date, os to, 445 

explanation of meaning and application of words, 448 
identificatiou, for purposes of, 451 
in mercantile contracts, 450 
of experts, 449 

intention to explain latent ambiguity, 453 
surrounding circumstances, 448 

variation or or addition to document, for purposes of, 444 
Intrinsic, correction of errors by, 455 
exceptions, 470 

exchange of hereditaments, deed necessary to, 367 
execution of deed, 382—404 

appointment of new trustee under Trustee Appointment Act, 1850...399 
attestation, 386 

bills of sale, mortgages and transfers of mortgages, 398 
bond of officer of friendly society, 399 
by attorney, 894 
blind persona, 393 
building societies, 392 
corporation, 390 
illiterate persons, 393 
industrial and provident societies, 392 
non-party, effect of, 380 

chattel personal situate in England, conveying, 397 

cognovit actionem, 394 

concealment of fact of, 403 

contract to be enforced in England, 397 

out of England, 393 

delivery of deed, 385 
as an escrow, 387 
effect of, 357 

escrow, delivery of deed as an, 387 
formalities of execution, 382 —387 
attestation, 3S6 
delivery, 386 
sealing, 382 
signing, 384 

Glebe Exchange Act, 1815, under, 399 
guaidian, appointment of, 399 

holy oiders, relinquishment of, under Clerical Disabilities Act 1870...39*9 

land in England, conveying, 397 

Rand Transfer Act, transfers etc. under, 399 

leases under Leasing Towers etc. (Ireland) Act, 1855...369 

lunatic, on behalf of, 393 

of company incorporated under Companies Acts, 1862 or 1908...392 
indentnre in duplicate, 381 
partiul execution, 402 
power, exercising, 394 

of attorney to transfer bank stock, 398 
property situate out of England, assuring, 598 
re-execution, 403 

sculpture, assignment of copyright in, 398 
sealing, 382 
signing, 384 

unknown to beneficiaries, effect of, 403 

warrant of attorney to confess judgment, 394 * 

executory interest in hereditaments, deed necessary to alienation of, 369 
experts, evidence or, 449 

Expressio eorum qtu» taoite insunt nihil opermtur , application of maxim, 443 
unites est essclusio alteriua, application of maxim, 442 
Jtacprestum facit ceg tare taciturn, appl.cation A maxim, 442 
extrinsic evidence, admission of, 444. Sea evidence, extrinsia. 

to prove fraud, misrepresentation etc., 359 
falsa demonstratio, 465 
foreigners as parties to an instrument, 498 
form of a deed, 378 
formal parts or deed, 381 
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DEEDS AND OTHER INSTRUMENTS —continued. 
fraud, extrinsic evidence to prove, 359 
friendly society, execution of bond of officer of, 399 
future interest in hereditaments, deed necessary to alienation of, 309 
general words conveying appurtenances, 47Q 

or creating easements, 470 
deed necessary to imply, 370 
of description, 469 

gifts of goods without delivery, deed necessary to support, 304 

Glebe Exchange Act, 1816, conveyances under powers of, deed necessary to, 365 

execution of deed under, 399 

goods, gift of (without delivery), deed necessary to support, 364 
“ grant,” covenant implied from use of word, 481 
grant of incorporeal hereditament, deed necessary to, 361 ' 

grantee, construction of deeds in favour of, 440 

different in premises and habendum, effect of, 473 
to uses, disclaimer by, 409 
grantor, construction of deeds against, 440 
gratuitous assignments of purely equitable estates, 370 
promises, deed necessary to support, 301 
release of purely equitable i terest, 376 
guarantee, operation of lecitais in, 4G2 

guardian (non-testamentary), deed necessary to appointment of, S64 
habendum, the, 381, 473 

effect of grantee in habendum being different from that in premises, 473 
specifying parcels in, 474 

hand, instruments under. See instruments under hand only, 
holy ordeis, relinquishment of, execution of deed of, 399 

(under Clerical Disabilities Act, 1870), deed neccs- 
illcgal agreements, deeds modifying, avoidance of, 360 [nary to, 372 

illiterate persons, exeeution of deed by, 393 
immaterial alteration of a deed, 415 

implied covenants as to continuance of existing circumstances, 479 
by use of words “ beneficial owner,” 484 
incorporeal hereditament, grant of, deed necessary to, 361 
• indemnity, operation of l-ecitals in, 462 
indenture, meaning of,378 

who may take benefit under, 379 
independent covenants, 490 
industrial societies, execution of deed by, 392 
infancy, avoidance of deed on ground of, 360 
infant, delivery of deed as escrow by, 390 
insanity, avoidance of deed on ground of, 360 
instruments under hand only, 417—433 

acknowledgment by mortgagee in possession, 423 
of right to arrears of rent, 424 
legacy, 424 

money payable out of land or rent-charge. 424 
share in intestate’s ^estate, 424 
specialty or simple contract debt, 424 
title to laud, 423 

rent-charge, 423 

agent, appointment of, 422 
signature by, 429 

agricultural holding agreements requiring wiiting, 421 
consent by landlord of, 426 
alteiation of instrument under hand, 431 
appointment of agent, 422 

persons to an office, 421 
property, 421 
proxy, 422 
trustees, 421 

*■ attestation of instrument under hand, 428 
bill of exchange, renunciation of rights under, 424 
requires writing, 420 

breach of trnst, consent of beneficiary to, 426 
cancellation of instruments under hand only, 433 
character, credit or dealings, representations as to, 425 
cheque requires writing, 420 
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DEEDS AND OTHEll 1NSTBUMENTS— continued. 
instruments under hand only— continued. 

chose in action (legal), legal assignment of, 422 
notice of assignment of, 424 

company, execution of instrument under nand on behalf of, 431 
» compensation to workman, memorandum as to. requires writing, 431 

contract for loan where interest varies with profits etc. inquires writing, 420 
sale of goods of £10 value requires writing, 420 

lands cm. must be evidenced by writing, 419 
contracts not to be performed within the Bp&ce of ono year must be evidenced 
by writing, 420 

lequirod to be evidenced by writing, 419 
copyright in engravings and prints, assignment of, 423 
• literary matter, assignment of, 423 

paintings, drawings, and photographs, 423 
registered design, assignment of, 423 

debt, default or miscarriage of another, promise to answer for, must be 
evidenced by writing, 419 
• definition of, 417 

demand of payment of, 426 
design, assignment of copy tight in, 423 

disclaimer of onerous piopeity by trustee in bankruptcy, 424 
distress, declaration to prevent, 426 

dramatic work, consent of author to representation of, 423 
drawings, assignment of copyright iu, 423 
easements, agreement so as to prevent acquisition of, 426 
effect of, 417 

employer and artificer, agreements between, requiring writing, 420 
workman, agreements between, requiring wilting, 421 
engravings, assignment of copyright in, 423 
execution of instrument under hand, 423 

executor, special promise by, to answer debt out of own estate must be 
evidenced by writing, 419 
form of instrument under hand, 426 
hackney carriage etc., agreements requiring writing, 421 
intestate’s estate, share of. acknowledgment of right to, 424 
land etc., contracts for sale of, must be evidenced by writing, 419 
or money charged theieon, acknowledgment of right to, 423 
landlord, notices b.v, 424 

of agricultural holdings, consents by, 426 
legacy or interest thereon, acknowledgment of right to, 424 
marine policy, signature to, 428 

marriage, agreements m considei ation of, must be evidenced by writing, 419 
material alteration by accident or mistake, 432 
one party, 43 i 
stranger, 432 

memorandum and articles of association of company require writing, 421 
mortgages, 422 

musical composition, consent of author to performance of, 423 
necessity of instruments under hand arises, when, 419 
notices required to be in writing, 424 

onerous property, disclaimer of, by trustee in bankiuptcy, 424 

paintings, assignment of copyright in, 423 

parol contracts, meaning of, 419 

patent, equitable assignment of, 422 

pauper, notice of removal of, 425 

pawnbroker, contract with, requiring writing, 420 

photographs, assignment of copyright in, 423 

policy holder, abandonment of claim by, 424 

of life or marine insurance, assignment of, 423 
power, release of (not under Conveyanoing^ot, 1881), 424 
prints, assignment of copyright in, 423 
promissory note requires writing, 420 • 

property, appointments of, 421 
proxy, appointment of, 422 

railway and canal companies, contracts with, requiring writing, 420 
releases, 424 

rent, arrears of, acknowledgment of right to, 424 

rentcharge or money charged thereon, acknowledgment of right to, 423 
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DEEDS AND OTHER INSTRUMENTS— continued. 
instruments under hand only— continued, 

renunciation of rights under bill of exchange, 424 
representations as to character, credit or dealings, 425 
seaman and master, agreement between, requires writing, 420 
shares, transfers of, 422 
signature by agent, 429 

to instrument under hand, 428 
simple contract debt, acknowledgment o9 right to, 424 
solicitor, agreements with, requiring writing, 420 
specialty debt, acknowledgment of right to, 424 
stamp on altered instrument under band only, 433 
tenant, notices by, 424 
trade mark, assignment of, 423 

trustee in bankruptcy, disclaimer of onerous property by, 424 
trustees, appointments of, 421 
trusts, assignments of, 422 
declarations of, 422 

intention, evidence of, to explain latent ambiguity, 453 
to be gathered from written instruments, 434 
interest, meaning of, 472 
interpretation of deeds etc., 433—498 
admission of extiinsic evidence, 444 

collateral parol agreement, as to, 447 

conduct and acts under an instrument, as to, 451 

consideration, ns to, 445 

custom, as to, 446 

date, as to, 445 

explanation of meaning and application of words, for purpose of, 448 
intention, as to (to explain latent ambiguity}, 453 
variation or addition, lor purpose of, 444 
44 alt estate ” clause, 472 

correction of errois by intiinsic evidence, 454 
covenants, 475 

arising by construction, 477 
dependent and independent, 489 
in law, 4 SO 
joint and several, 4 84 

operating by way of assignment or release, 496 
qualified, 481 
with a penalty, 495 
exceptions and reservations, 470 
genera! rules of, 133 
habendum, the, 473 

instruments to which foreigners arc parties, 498 
parcels, 465 

property, general words of description of, 4G9 
receipt clauses, 464 

1*6011318, effect of, as covenants, 459 , 

upon construction, 459 
uncertainty, when instrument void for, 457 
joint and several covenants, 484 
covenants, 484 

land in England, execution of deed conveying, 397 
Land Transfer Acts, execution of transfers etc. under, 399 

when deed necessary to instruments under, 371 
latent ambiguity, evidence of intention to explain, 453 
leases by ecclesiastical persons, deed necessary to, 364 
(ecclesiastical}, deed necessary to, 367 

under Ecclesiastical Leases Act, 1842, and Leasing Act, 1842, deed 
necessary *■>, 367 

Leasing Rowers etc. (Ireland} Act, 1855, execution of, 400 

must be by indenture^ 369 
Settled Estates Act, 187 7, deed necessary to, 370 
Settled Land Acts, when deed necessary to, 371 
when deed necessary to, 368 
letters patent, legal assignment of, deed necessary to, 361 
limitation, covenant qualified by way of, 482 
in premises/ effect of, 474 
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DEEDS AND OTHER INSTRUMENTS— continued. 
literal meaning of words, 436 
local meaning of words, 487 

usage of word, evidence of, 449 

long terms, enlargements of (under Conveyancing Act, 1881), deed necessary to, 370 
lunatic, execution of deed on behalf of, 394 
Matins' Act, 1857, dispositions under, deed necessary to, 3G9 
map attached to deed, looked at to explain language of parcels, 4G7 
married woman, appointment of attorney (under Conveyancing Act, 1881), deed 
necessary to, 370 

disclaimer by (under Real Property Act, 1845), deed necessaiy 
to, 869 

m dispositions of (authorised by Fines and Recoveries Act, 1833), 
deed necessary to, 367 
material alteration, wbat is a, 411 

on which a deed must bo written, 378 
maxims— 

JSjb pressio corum qu.ee taoite %nsunt nihil operatur , 443 
Jicpt&ssio unites est exclusio alterivs , 442 
JExjnestum faoit cessare taciturn , 442 
Faha demonstratio non nocet, 4G6 
Ut res magis valeat quam pereat , 439 
Verba foi tins accipiuntur contra jrrvferentcm, 441 
meicantile contracts, evidence as to meaning of words in, 450 
misrepresentation, extrinsic evidence to prove, 359 
mistake, extrinsic evidence to prove, 359 

what degree of, will support plea of non est factum . 405 
mortgage, deed necessary to incorporate statutory powers in, 370 
debentures, when deed necessary to, 372 

mortgagees, conveyances by (exercising Conveyancing Act, 1881, power of sale), 
deed necessary to, 370 

mortgages in statutory form (Conveyancing Act, 1881), deed necessary to, 370 
(or trnnsfeis of) of British ships mast be in form of deed, 372 
mutual and independent covenants, 489 
mutually conditional covenants, 489 
necessity of a deed extends to what transactions, 361 
nient son fait, plea of, 404 
non est factum, plea of, 404 
□on-execution of deed by a party, 400 

followed by disclaimer, 400 

parcels, the, H81, 465 

ad medium Jilum vim presumption, 468 
effect of map on, 467 

schedule on, 468 
specifying, in habendum, 474 
parol agreement (collateral), evidence of, 447 
partial execution of deed, 402 

participial phrases, when operating as covenant, 478 
partition, deed necessary to, 367 
partners, covenants by, 485 
patent ambiguity, meaning of, 463 
penalty, covenants with a, 495 

personal chattels, bills of sale of, deed in statutory form necessary to, 372 
plea of non est factum, 404 

possibility coupled with an interest in hereditaments, deed necessary to alienation 
of, 369 

power, disclaimer of (under Conveyancing Act, 1882), deed necessary to, 370 
execution of deed exercising a, 395 • 

of attorney, operation of recitals in, 462 

to transfer bank stock, execution of, 398 » 
when deed necessary to, 363 • 
premises, effect of limitation in, 474 
primary meaning of words, 436 

property conveyed, words of false description of, 465 

restriction of, 465 

situate out of England, execution of deed assuring, 398 
provident societies, execution of deed by, 392 
proviso, repugnant, construction of, 457 
when operating ob covenant, 478 
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DEEDS AND OTHER INSTRUMENTS— continued. 
qualified covenants, 481 

for title, 483 

owing to circumstances of case, 484 
receipt clause, in transactions between solicitor and client, 465 

transferee of mortgage, when entitled to rely upon, 465 
when conclusive, 464 

recitals, constiuction of operative part assisted by, Instances, 461 
effect of, os covenant, 463 

upon construction, 459 

operation of, in indemnities and guarantees, 462 

releases and powers of attorney, 4(52 
operative part not controlled by, instances, 460 
vaiiunce between recitals and operative part, 459 
reddendum, the, 381 
re-execution of deed, 403 

stamp on, 401 

registered charges etc., deed necessary to, 371 
release, covenant not to sue operates as, 497 
deed necessary to, 363 

gratuitous, of purely equitable intciest, 376 

of power taking effect under Conveyancing Act, 1881, deed necessary to, 370 
operation of recitals in, 462 
remainder, grant of, deed necessary to, 361 
rent, grant of, deed necessary to, 361 
repugnant clauses, construction of, 456 
proviso, construction of, 457 
reservations, 470 

restraint of trade, consideration necessary to deed in, 363 
resulting use, where deed without consideration, 359 
reversion, grant of, deed necessary to, 361 
right, meaning of, 472 

schedule, effect of, on parcels in a deed, 468 
scientific books, evidence of, 449 

sculpture, assignment of copyright in, deed necessary to, 372 
execution of assignment of copyright in, 398 
seal of building society, 393 

companies incorporated under Companies Acts, 1362 or 1908...393 
industrial and provident societies, 393 
one of several parties, removal of, 410 
scaling, effect of delivery before sealing, 384 
of deed, 382 

blank in material part, 384 
several covenants, 484 

shares m companies, tiansfer of, when deed necessaiy to, 372 

ship, execution of bills of sale of, mortgages of, and liansfers of mortgages of, 893 
ships, moitgages (or transfers theieof) of Biitish, must be by deed, 372 
transfer of British, must be by bill of sale in form of deed, 372 
signing deed, as to, 384 , 

simultaneous covenants, 492 

specific performance of a voluntary covenant, not ordered, 358 
stamp on deed altered by consent of parties, 412 
deeds re-executed, 404 

surrender of interest m hereditaments, deed necessary to, 368 
technical terms of art, evidence as to, 449 

words are construed in technical sense, 436 
testatum, the, 381 
testimonii^n, the, 381 
time from which deed takes effect, 382 
title, meaning pf, 472 

qualified covenants far, 483 
trading corporation, execution of deed in case of a, 391 

.trustee under Trustee Appointment Act, 1850, appointment of new, execution of, 
399 

transfer of shares in companies, when deed necessary to, 372 
trust, deed not required for creation of, 374 

trustee, appointment of new, under Trustees Appointment Act, 1850, must be 

evidenced by deed, 369 

with vesting declaration, deed necessary to, 371 
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DEEDS AND OTHER INSTRUMENTS— continued. 

trustee, declaration of desire to be discharged (under Trustee Act, 1393,a. 11 (])) 
must be by deed, 371 

trusts, assignments of, writing required in, 374 

ylbra vires, avoidance of deed on grouifd of act being, 360 

uncertainty removable by election, 467 

when an instrument is void for, 467 
undue influence, extrinsic evidcnce a to prove, 360 
urban authorities, contracts by, when deed necessary to, 872 * 

usage, contemporaneous, evidence of, 462 
Ut res magis raleat qvatn. pereat, application of maxim, 439 
variation of document by extrinsic evidence, 444 

Verba fortius accipiuntur corUra proferentem, application of maxim, 441 
vesting declaration, deed necessary to, 371 
voluntary covenant, specific performance of, not ordered, 858 
warrant of attorney to confess judgment, execution of, 894 
words, application of, explained by extrinsic evidence, 448 

in gnefent documents, evidence as to meaning of words in, 451 
mercantile contracts, evidence as to meaning of words in, 450 
meaning of, explained by extrinsic evidence, 448 
must be taken in ordinary sense, 434 
of icstiiction in parcels, 465 
primary meaning of, excluded by context, 437 

t external circumstances, 438 

subject-matter, 437 

rejection, supply or transposal of, 454 * 

special local meaning of, 436 
technical, construction of, 436 

written instruments as distinct from deeds. See instruments under band only. 

DEPENDENCIES, COLONIES, AND BRITISH POSSESSIONS, 601—622 
act of state of British colony, proof of, 64 4 
admiralty jurisdiction of colonial couits, 657 
Afi ica, East, protectorate of, 622 
South, appeals from, 684 
couits of, 564 

disallowanco of law in, 542 
distribution of legislative powers in, 552 
amendment of constitution, New South Wales, 640 

South Australia, 540 
Tasmania, 040 

Victoria, 6 It) * 

Western Australia, 640 
ancient law of colonies, where in force, 567 
appeal to Judicial Committee of Privy Council, 679 
appeals from Australia, 683 
Canada, 682 
South Africa, 684 
Ashanti, protectorate of, 522 
Australia, appeals from, 683 
constitution of, 606 
courts of, 664 

disallowance of law in, 542 
distribution of legislative powers In, 549 
executive power m, 507 
federal council in, 507 

parliament of, 507 
naval agreement with, 620 
Australian States, amendment of constitution of, 640 
Bahamas, executive council in, 634 
Barbados, courts of, 555 

executive council in, 584 
Barotseland, protectorate of, 522 
Basutoland, protectorate of, 623 
Bechuanaland, protectorate of, 623 
Bermuda, courts of, 655 

executive council in, 634 
bishop, colonial, appointment of, 639 
borders of colonies, trial of offences committed on, 563 , 

British Columbia, courts of, 654 
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DEPENDENCIES, COLONIES, AND BRITISII POSSESSIONS— continued, 
British East Africa, courts of, 555 
Guiana, courts of, 655 
Islands, what Included in, 505 
New Guinea, 510 • 

possession, meaning of, 503 
settlement, meaning of, 503 
Caicos Islam 1, court of, 555 
Canada, appeals from, 582 , 

constitution of, 517 
courts of, 553 

disallowance of law in, 512 
distribution of legislative powers in, 544 
election expenses in, 519 
executive council of, 533 
King's Privy Council for, 533 
Cape Colony, constitution of, 511 

contribution to navy by, 521 
courts of, 554 

disallowance of law in, 542 
election expenses in, 519 
case for opinion to supeiior court, sending, 559 
Ceylon, courts of, 555 

Channel Islands, application of English law to, 573 
Imperial legislation for, 573 
island legislation for, 575 

Church of England, position of, in the colonies, 537 
civil jurisdiction of English courts, 578, 579 

service, relation of executive council to, 531 
codification of colonial legislation, 540 
colonial government, 625—555 
executive, 525 
jud icial power, 563 
legislature, 635 

legislation, construction of, 540 
Colonial Olfice, 505, 506 

Colonial Secretary, 605 

staff of, 505 

Crown colonies department of, 50C 
dominions department, 506 
general department of, 506 
standing committees of, 606 
colony, meaning of, 503 

comity between English and colonial courts, SCI 
Commissioners of Customs, 630 

conquered or ceded colonies, application of English law to, 566 
constitution, amendment of, 540 
of Australia, 506 

Cape Colony, 511 > 

Dominion of Canada, 517 
Natal, 511 
Newfoundland, 518 
New South Wales, 508 
New Zealand, 510 

'Orange River Colony (Orange Free State), 512 
Queensland, 609 
South Australia, 609 
' Tasmania, 510 
Transvaal, 611 
'Union of South Africa, 613 
Victoria, 6dS 
Western Australia, 610 
-bonstruction of colonial legislation, 540 
contempt of court (in colonial courts), 661 
legislature, 536 

courts, colonial, constitution of, 663 
creation of, 668 
of Australia, 664 
Barbados, 656 
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DEPENDENCIES, COLONIES, AND BRITISH POSSESSIONS— continued, 
courts, colonial, of Bermuda, 555 

British Columbia, 554 
East Africa, 665 
Qulana, 536 
Caicos Island, 555 
Canada, 555 
Cape Colony, 564 
Ceylon, 565 
Cyprus, 655 
Fiji, 655 
Gambia, 655 
Gibraltar, 555 
Gold Coast, 665 
Grenada, 555 
ilong Kong, 555 
Jamaica, 555 
Leeward Islands, 556 
Malta, 555 
Manitoba, 554 
Mauritius, 555 
Natal, 554 
New Brunswick, 554 
. Newfoundland, 554 
* Nova Scotia, 654 
New Zealand, 554 
Nyasaland, 655 
Ontario, 563 

Orange River Colony (Orange Free State), 554 
1’iinee Edward Island, 654 
Quebec, 554 
Rhodesia, 655 
St. Lncia, 555 
St. Vincent, 555 
Siena Leone, 555 
South Africa, 554 
Southern Nigeria, 555 
Straits Settlements, 555 
Seychelles, 555 
Tobago, 555 
Transvaal, 554 
Trinidad, 555 
Turk’s Island, 555 
Uganda, 555 
West Indies, 556 
Windward Islands, 655 
Court of Tynwald, 677 

criminal jurisdiction of English courts, 579, 581 
Crown agents for colonies, 508 

colonics department of Colonial Office, COO 
executive council in, 633 
meaning of, 503 

disallowance of colonial law by, 542 
Cyprus, courts of, 565 
date of operation of colonial law, 642 
deemsters, 677 

dependencies, meaning of, 603 
disallowance of colonial law by Crown, 542 
Dominion of Canada, constitution of, 517 
dominions department of Colonial Office, 606 
meaning of, 604 

East Africa, protectorate of, 622 
election expenses in Australia, 519 
Canada, 519 
Cape Colony, 619 
New South Wales,"519 
New Zealand, 620 
Queensland, 620 
South Australia, 620 
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DEPENDENCIES, COLONIES, AND BRITISH POSSESSIONS— continued, 
election expenses In Tasmania, 520 
Victoria, 610 

English courts, jurisdiction of, 578—584 

appellate, 579 
original, civil, 578 

criminal, 579 

law, application of, to Channel Islands, 573 
_ colonies, 5o6 

Isle of Man, 578 

Executive, tlic, 525—535 

Govcrnments-in-chief, 625 
governor, appointment and authority of, 526 
executive council in Crown colonics, 533 

Bahamas, 534 
liaibados, 534 
Bermuda, 634 
self-governing colonies, 633 
of Canada, 533 

extenitoi ial jurisdiction of colonial courts, 557 

JCxtrti tcrriforium jus du‘ent imptine non pareiur, application or maxim, 539 
extradition between United Kingdom and colonics, 562 
proceedings, 660 

Federated Malay States, protectorate of 523 
Fiji, courts of, 555 
foieign judgments, actions on, 560 
fugitive offenders, surrender of, 629 
Gambia, courts of, 555 

protectorate of, 621 

general dcpaitment. of Colonial Office, 500 
Gibraltar, courts of, 555 
Gold Coast, ci-urt-s of, 555 

Northern Territories of, protectorate of, 622 
government, colonial. Hoc colonial government. 

Governments-in-chief, 625 
governor, acceptance of piescnts by, 527 
appointment of governor, 526 
authority of, 527 
leave of absence to, 527 
meaning of, 526 
oppression by, 532 
pension of, 532 

powers of, by commission and instructions, 523 
by statute, 528 

responsibility of, for own acts, 531 
Grenada, courts of, 556 
Guernsey, legislation in,575 
habeas corpus, issue of, 560 
Hong Kong, courts of, 655 
House of Keys, 577 

Imperial legislation, for Channel Islands, 573 

colonies, 569 

India, 581—622 lale o£ Man » 677 

Aden, included iu India, 585 
administered areas, meaning of, 587 

territory, legislative authority in, 603 
Agra and Oudh, government of, 597 

■ t legislative council of, 602 

Ajmer-Merwara, government of, 597 
Allahabad* High Court, 605 

Andaman ind Nicobai Islands, government of, 597 
Andamans included in India, 585 
1 annexation by lapse, 687 

appeal from inferior civil courts, 610 

criminal courts, 609 

to Judicial Committee of Privy Council. 604 
army of India, 596 
Assam, government of, 597 

legislative council of, 602 
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DEPENDENCIES, COLONIES, AND BRITISH POSSESSIONS— continued. 
India — contrnued. 

associations, unlawful, 621 
auditor of India Office, 593 
Baluchistan, criminal justice in, 622 
Bengal, government of, 597 

Eastern, government of, 597 

legislative council of, 602 
legislative council of, ^>2 
Bombay, government of, 597 
High Court, 605 
legislative council of, 602 
British Baluchistan, government of, 597 
India, meaning of, 585 
Burma, government of, 597 

legislative council of, 602 
Lower, chief court of, 607 
Calcutta High Court, 605 
Centi&l Provinces, government of, 597 
chief courtB, 607 
civil courts, inferior, 609 
Civil Pi-ocedure Code, 616 
Service, 698 

codification in.India, 616 
Codifying Acts, 617 
committees of Council of India, 593 
Coorg, government of. 597 
Council of India, 692 

committees of, 593 
courts in Native States, 613 
of sessions, 608 
criminal courts, inferior, 608 

jurisdiction over European British subjects, 611 
Criminal Procedure Code, 616 
Crown, transfer to, of government, 589 
deportation, 620 
emergency ordinances, 601 
Evidence Act, 617 
ex parte inquiries, 620 
Executive of India, 594—599 
administration, 598 

in Native States, 598 

army, the, 596 

departments of ttie government, 695 
Governor-General in Council, 594 
the, 594 

local governments, 597 
extent of India, 585 
Government in England, 539—593 
Council of India, the, 592 
Crown, the, 590 
India Office stall, 693 
Parliament, 590 
Secretary of State, the, 691 
Government in India, 594—613 
Executive, 594 
judicial, 604 
legislation, 599 

Governor-G eneral in Council, the, 594 
the, 594 

higli courts, the, 605 
Tndia Office, 593 

auditor of, 593 

jirgas, 622 

juaicial authorities of India, 604—613 
British courts outside India, 612 
courts in Native States, 663 

criminal jurisdiction over European British subjects, 611 
high courts, the, 605 • 
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DR PENDENCIES, COLONIES, AND BRITISH POSSESSIONS— continued. 

India— continued. 

judicial authorities of India— continued. 
inferior civil courts, G09 

criminal courts, 608 * 

Privy Council, 604 
revenue courts, 612 

union of executive and judicial functions, 611 
Judicia’ power of chiefs of Native States, 587 
Laccadives included in India, 585 
lapse, annexation by, 587 

law in India, British law outside British India, 621 
law in Native States, 622 
personal law, 618 
special repressive laws, 620 
of India, 613—622 

codification, 615 
statute law, 614 
legislation of India, 590—604 

executive legislation by the Governor-General, G01 
legislation in Native States, 603 
legislative authority outside British India, 603 
council of the Governor-General, 599 
local legislative councils, 602 
legislative council of Govemoi -General, 599 
Madras, government of, 597 
High Court, 606 
legislative council of, 602 
magistrates, 608 
meaning of term " India,” 585 
Native States, administration in, 598 

judicial power of chiefs of687 
legislation in, 603 
meaning of, 585 
natives, status of, 588 
Nicobar Islands included in India, 586 
North-West Frontier Province, government of, 597 
Orders in Council, 595 
ordinances, emergency, 601 
panohayab , verdict of, 622 
Parliament, authority of, over India, 590 
Penal Code, the, 615 
Perira included in India, 585 
personal law. application of, 619 
prevention of offences, 620 

Privy Council as appellate authority in India, 604 
Punjab, chief court of, 607 
government of, 597 
legislative council of, 602 
regulations for “ scheduled districts,” 602 
revenue courts, 612 
ganade granted to Native States, 586 
secret communications, nature of, 592 
Secretary of State for India, duties of, 591 
' staff of, 693 

Staff of India Office, 593 
status of natives, 588 
tribal territories, meaning of, 588 
unlawful associations, 621 
urgent communications, nature of 592 
Isle of Man, legislation in, BT6 

legislative assembly of, 577 
Jamaica, courts of, 555 
Jersey, the States of, 676 

judge, colonial, tenure and responsibility of, 656 
Judicial Committee of Privy Council, appeal to, 579 
judicial power, 553, 665 

constitution of colonial courts, 653 
responsibility of colonial judges, 556 
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DEPENDENCIES, COLONIES, AND BBITISH POSSESSIONS— continued. 
judicial power— continued. 

special jurisdiction of colonial courts, 656 
Kedah, administration of, 624 
. Kelantan, administiation of, 624 + 

* Keys, House of, 677 

King's Privy Council for Canada, 533 
law, colonial, date of coming into operation, 512 
disallowance of, b\ Crown, 642 
proof of, 644 

reservation of, for signification of His Majesty’s pleasure, 513 
suspending clause in, 642 
laws of th^ colonics, 665—578 

application of English law, 565 

in conquered or ceded colonies, 666 
in settled colonies, 568 
Channel Islands, 673 
Imperial legislation, 669 
* Isle of Man, 576 

leave of absence to governor, 527 
fjeeward Islands, courts of, 555 

executive of, 526 

legislation, colonial, construction of, 510 
legislative assembly, meaning of, 585 

institutions, effect of receiving, 637 
legislature, Africa, South, distribution of legislative powers in, 552 
amendment of constitution by, 540 
Australia, distribution of legislative powers in, 549 
Canada, distribution of legislative powers in, 544 
codification, 540 

construction of colonial legislation, 510 

contempt of, 536 

date of operation of laws, 542 

disallowance of laws by Crown, 542 

limitation on powers of, 636 

nomenclature of, 541 

powers of, 535 

by Imperial statute, 539 
proof of net of state, 644 

reservation of law for signification of His Majesty's pleasure, 643 
Malay States, protectorate of, 523 
Malta, courts of, 555 

Mauritius, ancient law prevailing in, 568 
courts of, 555 

maxim Extra territorium jut dicenti impune non paretur, 639 
military matters, jurisdiction of colonial courts in, 569 
Natal, constitution of, 511 

contribution to navy by, 621 
courts of, 654 
disallowance of law in, 542 

naval agreement with Australia and New Zealand, 520 
navy, contribution to, by Cape Colony, 521 

Natal, 521 
Newfoundland, 521 
New Brunswick, courts of, 554 
New j Hebrides, 525 

New South Wales, amendment of constitution of, 540 
constitution of, 508 
disallowance of law in, 642 
election expenses in, 519 
New Zealand, constitution of, 510 

disallowance of law in, 542 
election expenses in, 520 
naval agreement with, 520 
Newfoundland, constitution of, 518 

contribution to navy by, 521 
courts of, 554 
Nigeria, courts of, 555 

Northern, protectorate of, 623 
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DEPENDENCIES, COLONIES, AND BRITISH POSSESSIONS— aontinued, 
Nigeria, Southern, protectorate of, 523 
North-Eastern Rhodesia, protectorate of, 622 
North-Western Rhodesia, protectorate of, 522 
Northern Nigeria, protectorate of, 52S 
Nova Scotia, courts of, 654 
Nyasaland, courts of, 665 

protectorate of, 522 

Ontario, courts of, 653 ,' 

oppression by governor, 632 

Orange Free State (Orange River Colony), constitution of, 612 

courts of, 554 

disallowance of laws in,, 542 

Orders in Council, legislation for Channel Islands by, 673 

colonics by, 569 

ordinances, meaning of, 541 

Papna, territory of, 510 

pension of governors, 532 

Periis, administration of, 524 

presents, acceptance of, by governor, 527 

Princo Edward Island, courts oi, 654 

prisoners, intercolonial removal of, 564 

Privy Council, Judicial Committee of, appeal to, 579 

probate etc., colon ini, 559 

proclamations, legislative enactments in protectorates called, C.l 
protectorate, administration of, 521 
meaning of, 603 
of Ashanti, 521 
Barotzeland, 522 
Basutoland, 523 
East Africa, 522 
Federated Malay States, 523 
Gambia, 521 

Gold Coast territories, 522 
North Borneo piotectoratc. 524 
North-Eastern Rhodesia, 522 
North-Western Rhodesia, 622 
Northern Nigeria, 62S 
Nyasaland, 522 
Sierra Leone, 621 
Somaliland, 523 
Southern Nigeria, 623 
Rhodesia, 522 
Swaziland, 523 
Uganda, 522 

Western Pacific Islands, 524 
Zanzibar, 523 

Quebec, ancient law prevailing in, 568 
courts of, 654 

Queensland, constitution of, 509 

disallowance of law in, 542 
election expenses in, 520 
“ Recueil des Lois ” of Jersey, 675 

reservation of colonial law for signification of His Majesty’s pleasure, 543 
responsibility of governor for own acts, 531 
Rhodesia, courts of, 55B 

North-Eastern, protectorate of, 252 
Noifh-Western, protectorate of, 622 
Southern, protectorate of, 522 
Roman-Dutch law, syhere prevailing, 667 
St. Lucia, courts of, B65 r 

St. Vincent, courts of, 566 
Bars'rak, 624 
Savage Island, 626 

seamen in distress, maintenance of, 530 
Secretary for the Colonies, 505 

of Imperial Conference, 506 
settled colonies, application of English law to, 669 
Seychelles, courts of, 555 11 
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DEPENDENCIES, COLONIES, AND BRITISH POSSESSIONS— continued. 
shipping, seamen etc., powers of governor as to, 530 
Sierra Leone, courts of, 655 

protectorate of, 621 
Somaliland, protectorate of, 523 — 
i* Sou'h Africa, appeals from, 684 
courts of, 654 ~ 

disallowance oflaw in, 642 
* distribution of legislative powers in, 562 
Union of, 513 • 

South Australia, amendment of constitution of, 640 
constitution of, 509 
election expenses in, 620 
SouthernfNigerla, protectorate of, 523 
Southern Uhodesia, protectorate of, 622 
States, the, of Jersey, 575 
stcerago passengers, protection of, 631 
Straits Settlements, courts of, 656 
suspending clause in colonial law, 642 
Swaziland, protectorate of, 623 
Tasmania, amendment of constitution of, 540 
constitution of, 610 
election expenses in, 520 
Territory of ifepua, 610 
Tcsawalamai./where prevailing, 507 
Tobago, courts of, 555 
Tongan Islands, 525 
Transvaal, constitution of, 611 
courts of, 664 

disallowance of law in, 542 
Trengganu, administration of, 621 
Trinidad, ancient law prevailing in, 663 
courts of, 555 

Turk's Island, courts of, 655 
Tynwald, court of, 577 
Uganda, courts of, 555 

protectorate of, 622 
Union of South Afiica, 613 
vessels of war, piovision by colonics of, 620 
Victoria, amendment of constitution of, 540 
constitution of, 509 
disallowance of law in, 542 
election expenses in, 519 
Weihaiwci, administration of, 625 
West Indies, couits of, 665 

Western Australia, amendment of constitution of, 540 
constitution of, 510 
disallowance of law m, 512 
Windward Islands, courts of, 555 

executive of, 626 

witnesses, examination of, on commission, 559 
Zanzibar, British court at, 623 
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